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Q.  In  connection  with  this  land  tenure  you 
stated  that  some  plantations  were  largely  fee,  some* 
largely  leasehold,  some  mixed.  Is  there  any  par- 
ticular reason  for  that? 

A.  Well,  from  my  experience  and  reading  and 
listening,  fortunately  as  I  have  been  in  this  work 
I  have  had  the  opportunity  of  talking  to  the  old 
}iIantation  managers — in  the  old  days,  the  horse  and 
buggy  days,  so  to  speak,  in  the  plantations  prior  to 
annexation  there  was  a  question  of  land  tenure, 
and  naturally  prior  to  the  division  of  the  land — 
we'll  go  back  to  1850 — the  land  was  all  owned  by 
llie  king.  And  we  find  sugar  coming  into  its  own 
as  a  commercial  enterprise  of  the  Territory  in  about 
1 860.  In  those  days  it  was — most  of  the  plantations 
were  started  on  a  shoe  string.  Land  was  cheap. 
Rents  were  next  to  nothing.  Then,  later  on,  when 
mainland  capital  came  into  the  sugar  business  by 
reason  of  their  exi)erience,  as  I  see  it,  and  know- 
ing that  the  sugar  business  was  a  sound  business 
for  the  Territory,  those  mainlanders  felt  that  in 
order  to  put  that  much  capital  in  a  sugar  enter- 
prise that  from  their  back  [1531]  experience  was  to 
own  the  fee.  Then  with  amiexation,  when  we 
wrapped  ourselves  within  the  folds  of  the  American 
Flag  and  assured  ourselves  of  posterity  and  se- 
curity, we  fold  a  lot  of  these  people  that  acquired 
these  lands  would  not  sell  them  and  would  lease 
them.  Naturally,  a  lot  of  the  individuals  were  in 
the  sugar  business  and  upon  their  death  we  find 
family  holding  corporations  and  trust  estates  being 
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(i-eated.  So  that  from  about  1900,  from  annexa- 
tion on  down,  it  has  been  almost  impossible  to  buy 
any  fee  hind  in  the  sugar  enterprise.  That  is  partly 
due  maybe  to  the  type  of  ownership  and  second,  as 
in  1910  and  up  to  the  First  World  War,  the  rents 
were  reasonable.  And  possibly  in  a  business  econ- 
omy standpoint  it  was  cheaper  to  rent  than  to  pur- 
chase. Of  course,  some  of  the  rents  were  low  under 
these  long  term  leases  of  1880  and  1875,  for  50  and 
60  years. 

Q.  Then,  as  I  understand  it,  it  was  the  policy 
of  these  larger  owners,  estates  and  owners,  not 
to  sell  but  to  lease?  A.     That  is  correct. 

Q.  You  recently  made  a  detailed  study  of  the 
land  holdings,  have  you  not? 

A.  Yes,  Mr.  Vitousek.  I  was  requested  by  Mr. 
Courtney,  when  the  House  InvevStigating  Commit- 
tee was  here,  to  take  from  our  records  certain  sta- 
tistics relative  to  the  acreage  on  the  different 
islands  in  cane. 

Q.     Held  by  estates'?  [1532] 

A.  Not  necessarily.  The  study  was  for  different 
7/ears,  the  Territory  as  a  whole,  the  fee  land  ov/ned 
by  the  sugar  companies,  and  the  respective  percent- 
age, and  the  lease  acreage  and  its  respective  per- 
centage. 

Q.  Well,  I  refer  particularly  to  a  study  re- 
garding the  land  holdings  by  estates. 

A.     Oh,  yes. 

Q.    Did  you  make  such  a  study? 

A.    Yes. 
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Q.  That  was  made  for  the  Legislature  of  the 
Government  ? 

A.     That  was  made  for  the  Legislature. 

Q.  Have  you  got  a  copy  of  it  with  you?  (Wit- 
ness hands  a  document  to  Mr.  Vitousek.)  I  show 
you  what  is  headed  here  ''Real  Property  Inventor}- 
Schedule,  January  1,  1945,  City  and  County  of 
Honolulu."  What  does  that  refer  to? 

A.  Well,  this  is  a  schedule  that  was  made  up 
at  the  request  of  the  Attorney  General  relative  to 
the  list  oP  property  owners,  by  the  individuals,  cor- 
poj'ations  and  estates  that  have  500  acres  or  more 
of  land  on  the  Island  of  Oahu.  The  schedule  shows 
the  largest  land  owners  as  the  Bishop  Estate  was 
57,000  acres- 
Mr.  Rathbun:  Just  a  minute,  before  you  testify. 
I  object  to  him  testifying  to  anything  about  it. 
When  the  tune  comes — 
By  Mr.  Vitousek: 

Q.  Before  you  give  the  figures,  Mr.  Crozier,  I 
want  to  [1533]  ask  more  of  the  general  questions 
as  to  what  it  shows  rather  than  the  details. 

A.  Well,  it  shows  that  of  the  property  owTiers 
on  Oahu,  Oahu  having  an  acreage  of  386,000  odd 
acres — 

Mr.  Rathbun:  Well,  he's  reading  again  from  it. 
I  object  to  it.  If  he's  going  to  ask  him  about  it, 
offer  it  or  something,  if  he's  going  to  read  from 
it.  Then  we  can  make  an  objection. 

Mr.  Vitousek:  If  the  Court  please,  I'm  going 
to  offer  it  in  evidence  as  soon  as  the  witness  shows 
in  general  what  it  is. 
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Mr.  Rathbun:    Well,  it  speaks  for  itself  what  it 

is. 

The  Court :    He  is  entitled  to  describe  what  it  is. 

Mr.  Rathbun:  Well,  I  object  to  it  as  incom- 
petent, irrelevant  and  immaterial  in  this  case;  no 
purpose  shown  of  any  kind  bringing  such  thinL^  as 
this  under  the  issues,  all  the  land  holdings  of  the 
island. 

Mr.  Vitousek:    Well,  if  the  Court  please — 

The  Court:    This  relates  to  the  Island  of  Oahu? 

The  Witness:    It  does. 

The  Court:  The  document  will  speak  for  itself 
if  it  comes  into  evidence,  but  the  witness  may  de- 
scribe what  it  is,  to  lay  a  foundation  for  offering  it. 
By  Mr.  Vitousek: 

Q.  Without  giving  detailed  figures,  Mr.  Cr<3zier, 
Just  [1534]  in  general  language  what  does  this 
document  show? 

A.  Well,  this  document  is  an  inventory  sched- 
ule showing  28  property  owners,  their  respective 
names,  their  respective  acreages,  their  value,  and 
the  percentage;  and  further  classified  into  the  dif- 
ferent types  of  land  such  as  commission,  apartment, 
residential,  agricultural,  or  miscellaneous,  of  tneir 
respective  areas. 

Q.    And  relates  to  the  Island  of  Oahu? 

A.    City  and  County  of  Honolulu. 

Q.    City  and  County  of  Honolulu? 

Mr.  Vitousek :  Now,  if  the  Court  please,  we  offer 
this  document  in  evidence. 

The  Court:    What  is  the  purpose? 
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Mr.  Rathbun :  I  object  to  it  as  incompetent, 
irrelevant  and  ijnmaterial.  It  has  nothing  to  do 
with  the  issues  here  as  far  as  any  purpose  stated 
is  shown. 

Mr.  Vitousek:  If  the  Court  please,  it  has  sev- 
eral purposes.  One  is  stated  in  our  opening  state- 
ment. There  is  to  be  proven  what  is  termed  as  a 
leasehold  plantation,  that  it  is  common  practice 
in  this  Territory,  well-recognized  business  practice, 
due  to  the  fact  that  the  lands  are  held  by  large 
estates  to  lease;  that  the  lessees  reasonably  expect 
continuation  of  the  lease  at  whatever  rents  are 
prevailing  at  the  time;  that  the  only  way  these 
sugar  plantations,  known  as  leasehold  plantations, 
can  secure  land  is  by  way  of  lease.  It  bears  out 
[1585]  the  evidence  previously  brought  before  the 
Court  that  no  other  lands  are  available  for  this 
plantation,  and  it  will  be  part  of  the  foundation 
of  further  testimou}"  that  this  witness  will  be  asked 
to  give  in  connection  with  the  investments  required, 
and  which  will  then  be  tied  up  in  his  opinion  of 
the  value  as  between  a  leasehold  and  a  fee  simple 
plantation,  this  being  a  leasehold  plantation. 

The  Court:  Let  me  have  that  last  point  again. 
It  will  be  used  by  the  witness — 

Mr.  Vitousek:  It  will  tie  up  to  the  witness'  fur- 
ther studies  we  are  going  to  introduce  or  propose 
to  introduce,  showing  the  investments  as  between 
a  leasehold  and  a  fee  simple  plantation,  wliich  in 
turn  will  be  followed  by  this  witness'  testimony 
regarding,  giving  a  basis  for  opinion  of  daraage 
in  this  particular  case. 
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The  Court:  Well,  as  to  the  issue  of  it  being  the 
practice  to  lease  lands  to  operate  plantations,  and 
as  to  the  issue  of  whether  or  not  they  are  avail- 
able for  purchase  on  a  fee  basis,  I  hadn't  been  of 
an  opinion  that  there  was  too  much  of  a  dispute 
on  that,  and  I  can't  definitely  see  where  this  docu- 
-inent  would  particularly  affect  that  issue.  But  if 
this  is  to  be  used  as  a  basis  for  some  testimony  that 
this  witness  is  going  to  give  which  will  be  material 
on  the  condition  that  it  will  be  tied  up,  related 
thereto,  I  will  admit  it  conditionally.  Have  you 
anv thing  you  want  to  say?   [1536] 

Mr.  Rathbun:  Well,  I  haven't  heard  anything  in 
this  statement  that  makes  it  in  any  way  permissible 
in  this  case.  The  practice  of  holding  land  by  lease 
— what's  the  difference  about  a  practice?  They  had 
leases  here  and  this  case  stands  on  the  exact  leases 
that  are  in  evidence.  Their  practice  has  nothing  to 
do  with  it.  The  rights  are  under  these  leaf^es  and 
in  evidence.  This  sheds  no  light  on  that.  Further, 
rhat  "we  may  reasonably  expect  renewal."  I  can't 
possibly  imagine  how  that  shows  anything  about 
an  expectation  of  renewal.  Just  showing  that  cer- 
tain people  own  certain  land:  no  land  available. 
Well,  there's  all  those  lands.  We  know  whether 
they  are  available  or  not.  That  shows  nothing  on 
its  face  to  show  that.  And  the  only  way  they  can 
get  land  is  by  lease.  Nothing  about  this  that  shows 
that.  Cluttering  up  this  record  with  a  wide  range 
of  things  that  have  nothing  to  do  with  the  case. 

The  Court:     Well,  that  is  my  general   reaction 
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to  it  also.  Incidentally,  this  has  become  a  public 

document,  hasn't  it? 

The  Witness:    It  has. 

The  Court:  And  is  one  which  the  Court  could 
take  judicial  notice  of  if  need  be. 

Mr.  Rathbun:     I  don't  know  what  it  is. 

The  Court:  I  am  going  to  admit  it  conditionally 
as  related  to  this  witness'  testimony,  and  unless  it 
is  somehow  or  other  tied  in  with  testimony  he 
later  gives,  it  may  be  moved  to  strike  it,  if  one 
wishes  to  strike  it.  So  that  it  [1537]  may  become — 

The  Clerk:    Honolulu  Plantation  Exhibit  No.  14. 

The  Court:    No.  14  admitted  conditionally. 

(The  document  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  No.  14) 

[Printer's  Note:    Exhibit  No.  14  is  set  out 
in  full  at  page  1538  of  this  printed  Record.] 
By  Mr.  Vitousek: 

Q.  You  stated,  Mr.  Crozier,  that  you  had  made 
a  stud}^  of  the  plantations  as  between  the  character, 
their  holdings,  fee  and  leasehold,  and  made  some 
schedules  from  that  basis.  B[ave  you  got  them  with 
you?  (Witness  hands  some  documents  to  Mr.  Vit- 
ousek.) I  hand  you,  Mr.  Crozier,  and  hand  counsel 
a  copy,  of  what  is  headed  ''Sugar  Cane  Acreage, 
Territory  of  Hawaii,  January  1,  1935."  And  with- 
out giving  the  details,  would  vou  describe  in  gen- 
eral what  that  shows? 

A.  This  is  a  schedule,  as  prepared  by  me,  show- 
ing sugar  cane  acreage.  Territory  and  Oahu,  taken 
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from  the  tax  records  as  to  the  total  area  in  cane, 
in  fee  throughout  the  Territory,  and  the  percent- 
age, the  total  area  in  cane  throughout  the  Territory 
of  all  their  leased  areas  and  its  percentage;  then 
for  the  County  of  Oahu,  City  and  County  of  Hono- 
]u]u,  the  total  acres  in  cane,  its  percentage,  and 
the  total  area  in  cane  under  lease  and  its  per- 
centage. Likewise,  for  the  year  January  1,  3939; 
likewise,  for  the  year  January  1,  1944. 

Mr.  Vitousek:    We  offer  this  in  evidence. 

Mr.  Rathbun:  I  object  to  that  for  the  same 
reason  that   [1538]   I  objected  to  Exhibit  14. 

The  Court:  It's  all  very  interesting,  Mr.  Vitou- 
sek, but  what  is  its  purpose?  I  don't  feel  it  is  get- 
ting us  anyvv^here  with  regard  to  the  issues  of  this 
case. 

Mr.  Vitousek:  Well,  if  the  Court  please,  in 
this  case — I  will  state  again — referrins:  to  the  open- 
ing statement,  it  is  our  contention  that  in  viewmg 
this  case  we  must  take  into  consideration  the  busi- 
ness practices  in  this  Territory;  that  in  making 
the  investment  the  Honolulu  Plantation  made,  as 
has  been  testified  to — and  the  improvements — it 
had,  as  an  owner,  the  right  to  expect  those  business 
practices  to  continue;  that  these  exhibits  show  that 
it's  been  the  practice  in  this  Territory  to  conduct 
plantations,  and  particularly  shows  that  on  the 
Island  of  Oahu  conducted  plantations,  by  leasing 
land.  This  witness  will  later  show  in  his  study  of 
these  plantations  the  difference  in  investments  be- 
tween leased  land  and  fee  simple  land,  and  later. 
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as  I  stated,  will  give  his  view  as  to  damage  suffered 
in  this  particular  case.  But  certainly  we  are  en- 
titled to  show  what  an  owner  would  expect  and 
what  a  prospective  purchaser  would  expect.  That 
would  be  shown  by  what  had  occurred  in  the  j^ast, 
that  the  land  in  this  Territory  is  closely  held,  it 
becomes  necessary  to  lease  it,  that  it  has  been  the 
]>ractice  of  those  landlords  to  continue  those  leases. 
And  consequently  anyone  who  would  be  a  prospec- 
tive purchaser  for  the  property  making  up  the 
Honolulu  Plantation,  before  and  after  the  takings 
involved  in  this  suit,  would  [1539]  undoubtedly 
make  just  such  a  study  as  shown  here  to  find  out 
whether  they  could  reasonably  be  assured  that  they 
could  continue  holding  those  lands  imder  lease.  Be- 
cause they  would  undoubtedly  be  required,  as  this 
particular  owner  was  required.,  to  make  investment 
in  the  nature  of  improvements,  ditches,  transpor- 
tation system,  improvements  to  mill,  and  so  on, 
which  would  not  be  made  unless  it  was  reasonably 
expected  that  they  could  anticipate  continuing  as 
had  been  done  in  the  past.  And  this  all  builds  up 
that  history. 

Mr.  Rathbmi:  There  isn't  one  thing  thst  illus- 
trates what  he  said. 

The  Court:  I  don't  think  so  either.  Assuming 
that  all  you  said  was  true,  I  don't  see  where  this 
set  of  figures  advances  that  proposition  that  you 
argue  for, 

Mr.  Vitousek:  If  the  Court  please,  the  witness 
has  not  finished  his  testimonv  vet. 
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The  Court:  Well,  I'll  do  the  same  thing  with 
this  that  I  did  with  the  other;  I'll  admit  it  con- 
ditionally, subject  to  a  motion  to  strike. 

The  Clerk:  Honolulu  Plantation  Company  Ex- 
hibit No.  15. 

(The  docmnent  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  No.  15.) 

[Printer's  Note:    Exhibit  No.  15  is  set  out  in 
full  at  page  1539,  of  this  printed  Record.] 
rJy  Mr.  Vitousek: 

Q.  I  show  you,  and  I  have  handed  to  counsel 
a  copy  of  it,  what  is  headed  ^ ^Honolulu  Plantation 
Company,  Sugar  Cane  [1540]  Acreage."  What  in 
general  does  that  show? 

A.  This  is  a  sunilar  schedule  except  that  it 
7jertains  to  the  Honolulu  Plantation  specifically. 
It  shows  that  on  January  1,  1935,  the  a^-r^ige 
owned  in  fee  in  sugar  cane  land  and  the  acreage 
under  lease — ^what  is  the  total  and  their  respective 
percentages.  Likewise,  for  the  year  January  1, 
3939,  and  again  January  1,  1944.  And  at  the  bottom 
there  is  a  note  showing  that  a  decrease  in  sugar 
acres  between  '39  and  '44  of  so  many  acres  at  a 
certain  percentage — 

Mr.  Vitousek:  We  offer  this  particular  docu- 
ment in  evidence,  if  the  Court  please. 

Mr.  Rathbun:  I  object  to  that  for  the  same  rea- 
son, particularly  in  regard  to  the  information  on 
it  from  January  1,  1935,  to  January  1,  1939,  and 
from  1939  u])  to  the  time  of  the  first,  starling  of 
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the  first  law  suit  involved  in  this  case.  They  have 

nothing  to  do  with  the  issues  here. 

Mr.  Vitousek:  If  the  Court  please,  what  they 
have  to  do  with  the  issues  here  is  the  very  same 
thing  that's  been  brought  out  by  the  witness  pre- 
viously. It's  quite  true  that  in  this  particular  case 
we  have  stated  to  the  Court  that  we  are  asking 
only  for  damages  due  to  the  takings  involved  in 
this  suit.  But  the  history  of  this  plantation,  showing 
the  amount  of  fee  and  the  amount  of  leasehold 
over  the  period  of  time  involved  is  a  matter  that 
should  be  taken  into  consideration.  It  shows  the 
relative  proportions  which  bear  out  the  statements 
made  by  [1541]  previous  witnesses  that  this  is  a 
leasehold  plantation,  and  in  addition  to  that  there 
were  questions  asked  of  Mr.  Schmutz  while  on  the 
stand  concerning  these  previous  takings. 

Mr.  Rathbun:  They  are  not  claiming  any  dam- 
age in  the  remainder,  as  to  the  lands  that  'vere 
taken  from  1935  up  to  the  first  taking  in  the  eases 
involved  here.  I  cannot  see  where  this  has  any 
materiality  and  object  to  it  on  that  ground. 

The  Court:  What  is  the  date  of  the  first  case 
here? 

Mr.  Rathbun:  I  can't  tell  you  offhand.  It's  after 
'39. 

The  Court:    After  '39? 

Mr.  Vitousek:  June  21,  1944,  if  the  Court  please, 
was  the  first  case  filed  in  the  present  proceedings. 

The  Court:  So  this  figure  here  represents  the 
prior  cases  that  are  not  here  involved? 
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Mr.  Vitousek:  Yes,  if  the  Court  please.  This 
plantation  started  out  as  a  mill  and  other  property 
as  a  35-ton  mill  and  plantation.  And  so  we  in  this 
case  have  been  endeavoring  to  trace  its  history  and 
bring  it  down  to  the  size  it  was  before  these  takings 
so  that  we  can  confine  the  witness'  testimony  to 
the  amount  we  are  going  to  claim  as  damages  due 
to  the  takings  involved  in  this  suit? 

The  Court:  I  think  this  document  is  admissible. 
I  will  overrule  the  objection  and  you  may  have 
an  exception. 

The  Clerk:  Honolulu  Plantation  Exhibit  No. 
16. 

(The  document  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  No.  16.)    [1542] 

[Printer's  Note:     Exhibit  No.  16  is  set  out 
in  full  at  page  1540,  of  this  printed  Record.] 
J)y  Mr.  Vitousek: 

Q.  Mr.  Crozier,  in  regard  to  the  Honolulu  Plan- 
tation Company  itself,  have  you  made  a  study  of 
that  plantation,  its  properties? 

A.  Yes,  insofar  as  my  capacit}^  as  a  taxing  of- 
ficial, and  further,  being  an  appraiser  for  the  Grov- 
ernment  in  a  number  of  its  takings,  I  have  gone 
into  the  Honolulu  Plantation  to  a  considerable  ex- 
tent. 

Q.  In  connection  with  that  particular  matter,  I 
I)erhaps  overlooked  it,  have  you  acted  as  an  ap- 
praiser in  appearing  before  the  Court  in  any  pro- 
ceedings? A.     I  have. 
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Q.     Would  you  give  the  names  of  some  of  them? 

A.  Well,  I  have  been  in  the  Territorial  Courts 
in  considerable — numerous  times.  I  have  also  been 
in  the  Federal  Court.  The  outstanding  case  that 
was  tried  in  the  Federal  Court.  I  believe,  was  what 
is  known  as  Civil  436,  which  took  Damon  Estate 
land  outside  the  Navy  Yard  gate,  what  is  known 
as  a  gore  lot  between  Kam  highway  and  Dilling- 
ham Boulevard.  And  then  the  area  on  the  lower 
side  of  Dillingham  Boulevard,  entrance  to  Hickam 
Field  and  towards  John  Rodgers  Airport.  I  was  a 
Government  witness  in  testifying  as  to  the  value 
(»f  that  land  and  the  improvements  thereon. 

Q.  Now^,  following  up  this  question  I  asked  you, 
you  have  placed  plantations,  described  them  in  two 
categories,  one  [1543]  whether  leasehold  or  not  and 
the  other  whether  irrigated  or  not.  What  category 
would  you  put  the  Honolulu  Plantation  in? 

A.  The  Honolulu  Plantation  refers  principally 
to  a  leasehold  plantation  and  as  to  its  field  opera- 
tions it  would  be  an  irrigated  plantation. 

Q.  In  assessing  this  property  for  tax  purT)oses, 
how  did  you  get  your  information? 

A.  Well,  under  the  law,  in  the  provisions  rela- 
tive to  valuing  the  land,  there  are  certain  items 
set  forth  in  the  section  pertaining  to  the  deter- 
mination of  cane  rates.  The  owners  report  to  as 
that  certain  of  their  lands  are  under  lease  to  the 
different  sugar  and  inneapple  companies  or  other 
uses.  We  then  turn  to  the  lessee  or  the  occupant 
foT"  a  classification  of  that  land.  We  find  the  land 
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in  three  categories,  lands  that  are  strictly  used 
by  the  plantation  in  the  production  of  sugar,  sugar 
acreage;  the  second  class  is  those  areas  under  lease 
that  we  term  attributable  to  the  sugar  enterprise. 
It  might  start  with  a  mill,  manager's  house,  reser- 
voirs, railroads,  ditches,  roads,  those  areas  that 
are  dedicated  by  the  lessee  as  part  of  the  sugar 
enterprise.  Then  under  these  leases  there  are  other 
types  of  land  which  we  call  "other  uses",  that 
the  lessee  might  sublease  if  his  lease  provides  for 
it,  or  he  might  use  it  in  other  activities  other  than 
sugar  enterprise.  Lots  of  times  we  find  on 
Waialua,  on  this  island  only  land  and  leasing  land 
of  which  they  sublease  [1544]  to  a  big  area,  to 
Hawaiian  Pineapple  Company. 

Q.  Now,  in  connection  strictly  with  the  Hono- 
lulu Plantation,  was  that  procedure  followed,  the 
owners  of  the  land  made  returns  showing — 

A.  That's  right,  the  owner's  report — the  eight 
or  ten  owners  report  that  leases  of  the  Honolulu 
Plantation  state  that  blank  acreage  is  leased  to 
Honolulu  Plantation;  Honolulu  Plantation  then 
submits   a   return   which   shows   the   classification. 

Q.  Well,  in  the  Honolulu  Plantation  return  it 
did  show  whether  it  was  leased  or  not  also? 

A.    Yes. 

Q.    And  whether  they  held  it  under  lease? 

A.  Yes.  They  submit  three  types  of  classifica- 
tion. They  submit  a  schedule  for  their  fee  lands 
showing  their  lands  in  fee  that  are  tied  up  to  our 
so-called   mapping    system,   bearing   in   mind    our 
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basis  of  accountability  is  by  maps.  And  the  maps 
produce  a  parcel  owned,  whether  it's  a  corporation, 
plantation  or  not,  for  the  identification  of  owner- 
ship. That  has  an  area  on  it.  And  then  that  area 
111  turn  is  broken  down. 

Q.  Then,  as  I  understand  it,  for  assessing  pur- 
poses you  get  a  declaration  both  by  the  owner  and 
by  the  lessee?  A.     That's  correct. 

Q.  As  to  the  ownership  of  the  land  and  the 
areas  and  the  use? 

A.  Yes,  the  owner  comes  in  and  sets  up  the 
parcels  with  their  mapping  system,  by  acquisition 
or  deed  or  by  arrangement  [1545]  for  accountabil- 
ity, and  they  say  they  own  that  acreage  and  in 
turn  break  it  down  by  the  occupants  or  lessees. 
Then  the  lessees  submit  classification,  bearing  in 
mind  that  the  law  provides  that  any  land  leased, 
the  terms  of  which  they  are  to  pay  the  taxes  on, 
that  the  lessee  has  the  right  of  appeal.  So  you 
have  the  three  schedules  coming  in,  the  plantation 
fee  land — or  four  schedules  really — the  plantation 
fee  land,  land  that  they  own  under  co-tenancy,  land 
that  they  lease  from  the  Territory  of  Hawaii,  and 
land  that  they  have  under  lease  from  others. 

Q.     And  it  shows  the  others? 

A.  The  lists  there  —  it  lists  their  names  and 
identification,  the  grant  and  the  L.O.A.'s  and  the 
key  and  the  acreage  and  that  acreage  broken  down 
to  its  classification  or  use. 

Q.  Did  you  get  your  information  from  any 
other  sources? 
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A.  Well,  lots  of  times  we  have  had  lots  of  fun 
mtli  them;  we  disagree  with  their  classification  and 
rearrange  the  classifications  by  our  own  field  sur- 
veys. 

Q.    As  you  make  inspection  on  the  grounds. 

A.     That's  correct. 

Q.  Have  you  made  an  inspection  of  the  Hono- 
Julu  Plantation  property  on  the  groimds? 

A.    Yes,  many  times. 

Q.    Any  other  method  of  getting  information? 

A.  No,  I  think  by  that  time  we  have  the  classi- 
fication [1546]  submitted  by  the  occupant  and  the 
field  checks,  why  we  have  pretty  well  covered  the 
area  in  question. 

Q.  Well,  do  you  ever  have  occasion  to  use  the 
annual  reports? 

A.  Well,  they  come  in,  that  part  comes  in  to 
the  part  of  setting  rates  against  these  various  areas. 

Q.     Then  you  do  see  those  reports? 

A.  That's  correct.  A  rather  comprehensive  study 
is  made  to  determine  the  over-all  rates  of  a  planta- 
tion, of  its  cane  fields,  the  attributable  areas,  if  a 
reservoir  or  railroad  is  within  a  cane  field.  We  have 
adopted  the  rate  applicable  to  the  adjacent  cane, 
baseball  park,  or  manager's  house  in  the  middle 
of  a  cane  field,  and  so  forth.  The  other  use  areas 
not  used  as  part  of  the  enterprise  take  their  re- 
spective rate  by  conditions  as  found  on  the  prop- 
erty. And  we  find  them  all  the  way  from  waste 
land  to  bank  sites. 

Q.    In  connection  with  the  plantation  itself,  you 
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speak  about  attributable  areas.  How  about  roads 

in  fields'? 

A.  Roads  are  classified  as  attributable  area,  set 
up. 

Q.    Well,  why  do  you  call  it  attributable  areas? 

A.  Well,  those  are  the  areas  that  are  used  as 
part  of  the  enterprise. 

Q.    Are  they  necessary  for  the  enterprise? 

A.  They  are  necessary  in  the  production  of  its 
sugar  activity.  [1547] 

Q.  What  improvements,  if  any,  are  used  as  part 
of  the  enterprise? 

A.  Well,  they  are  rather  voluminous.  You  take 
a  plantation  and  you  go  through  the  different  types 
of  improvements — 

Q.  Well,  I  mean — let's  take  the  Honolulu  Plan- 
tation Company. 

A.  The  structural  improvements  on  Honolulu 
Plantation,  that's  the  mill,  the  manager's  house, 
and  the  camps,  pump  houses  and  the  like,  aie  ac- 
counted for  as  real  property.  Their  tax  value  is 
determined  by  replacement  less  depreciation  due 
to  age  and  condition.  The  other  items,  such  as 
reservoirs,  are  real  property.  The  improvements — 
there  are  reservoirs  of  different  t3rpes;  some  are 
concrete  lined  and  some  have  penstocks  and  the 
like  and  gates,  and  the  valves  and  the  like,  are 
chattels  of  the  corporation.  The  land  itself  is  real. 
We  have  the  ditches,  different  types  of  ditches. 
They  are  what  we  call  the  lined  ditches  and  the 
open  ditches.  They  are  just  the  earth  ditches  or  the 
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lined  ditches,  have  specific  physical  construction, 
concrete  or  boxes  or  the  like.  Some  of  the  ditches 
are  portable,  some  are  permanent.  The  portable 
become  permanent — the  lined  ditches  are  merged, 
the  permanent  ones  are  merged  with  the  so-called 
area  classification. 

Q.     How  about  railroads? 

A.  Railroad  beds  are  real  property  and  the  ties 
and  the  bed  itself  are  permanent  property.  [1548] 

Q.  Were  there  railroads  and  railroad  beds  on 
the  Honolulu  Plantation? 

A.     There  are  in  certain  sections. 

Q.     Used  as  part  of  the  enterprise? 

A.     That's  correct. 

Q.    How  about  a  hospital? 

A.  The  Hospital  is  part  of  Honolulu  Planta- 
tion's enterprise  and  considered  attributable,  part 
of  the  enterprise  activity. 

Q.  In  connection  with  the  mill,  is  there  a  gen- 
erating plant?  A.     There  is. 

Q.     Is  that  part  of  the  enterprise? 

A.     That  is. 

Q.  Well,  in  addition  to  that  you  described,  how 
about  the  machinery  and  such,  was  there  machinery 
located  there? 

A.  Yes,  different  types,  mill  machinery,  pump 
machinery,  field  machinery,  all  types  of  machinery 
in  a  sugar  enterprise,  all  part  of  the  chattels  of  the 
lessee. 

Mr.  Vitousek:  If  the  Court  please,  may  we  take 
the  usual  recess? 
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The  Court:  Yes,  we  can  maintain  our  schedule 
by  taking  our  recess  at  this  time. 

(A  short  recess  was  taken  at  10:03  a.m.) 

After  Recess  [1549] 

The  Court:    Proceed: 
By  Mr.  Vitousek: 

Q.  Mr.  Crozier,  in  connection  with  the  mill 
machinery — by  that  I  mean  the  engines,  crushers, 
cane  washers,  all  machinery  in  connection  with  the 
crushing  of  cane  and  making  it  into  sugar — would 
you  give  in  general  the  character  of  that  machin- 
ery? 

A.  Well,  recently  there  has  come  into  the  pic- 
ture as  you  enter  a  sugar  mill  the  washers,  the 
conveyors  taking  care  of  the  cane  by  reason  of 
mechanical  harvesting  equipment,  and  that's 
brought  into  the  mill  and  put  into  these  conveyers. 
The  cane  then  goes  up  and  is  chopped  up  and 
enters  the  rollers,  the  main  part  of  the  mill.  And 
then  it  goes  down  and  gets  into  the — the  juices  are 
run  off  and  they  get  into  the  liming  machines  to 
take  out  the  heavy  ingredient  of  dirt  and  the  like. 
And  they  go  to  the  vacuums,  and  in  the  vacuums 
they  are  cooked  and  it  goes  through  the  long  cool- 
ers w^hich  whip  the  molasses  on  do\Mi  to  the  cen- 
trifugals where  your  browni  sugar  is  separated  from 
youi'  liquid  form,  the  browTi  sugar  into  bags  in  the 
waiehouse. 

Q.     Well,  is  this  machinery  heavy  or  light? 
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A.    Most  of  it  is  exceedingly  heavy  machinery. 

Q.     And  on  stone  foundation? 

A.  Most  of  it  is  on  heavy  reinforced  heavj  con- 
crete blocks.  [1550] 

Q.  Now,  you  spoke  a  while  ago  in  your  testi- 
mony in  regard  to  your  assessing  work.  I  believe 
you  called  it  chattels.  A.    Yes. 

Q.    Why? 

A.  Personal  property.  By  definition  of  the  law 
it  says  that  certain  items — and  w^e  could  come  down 
to  a  plantation — that  certain  items  for  tax  pur- 
poses w^ould  be  treated  as  personal  property,  mach- 
inery and  equipment  and  the  like. 

Q.     Does  that  go  for  the  pumps? 

A.     It  does. 

Q.    Used  in-  irrgation  systems  ?  A.     It  does. 

Q.  How  about  road  bridges  and  railroad 
bridges  ? 

A.  Railroad  bridges,  the  bridge  itself,  the  struc- 
tural part,  the  wooden  part  of  the  bridge,  the  struc- 
tural part  is  real  property;  the  ties  and  rails  and 
block  systems,  switches,  are  part  of  the  machinery 
and  equipment  of  the  lessee  or  the  corporation. 

Q.  And  that  is,  you  say,  according  to  the  pro- 
visions of  the  law? 

A.     The  provisions  of  the  law. 

Q.  Now,  in  making  these  valuations  for  assess- 
ing purposes,  what  did  you  take  into  consideration? 

A.    "Well,  the  law  applies — 

Mr.  Rathbun:  May  we  object  to  that,  what  he 
takes  in  for  [1551]  assessing  purposes  ?  It  has  noth- 
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ing  to  do  with  this  case,  making  valuations   for 

assessing  purposes. 

The  Court:     The  objection  is  good. 

Mr.  Vitousek:  Well,  if  the  Court  i)lease,  that 
is  something  that  has  to  do  with  this  case  in  that 
it  shows  his  knowledge  of  the  plantation  and 
knowledge  of  the  various  factors,  and  later  on  when 
he  gives  his  view,  if  he  does,  for  the  purpose  of 
this  case  it  would  show  his  familiarity  witK  this 
property.  It's  all  confined  to  the  Honolulu  Planta- 
tion Company. 

The  Court :  Well,  I  think  you  can  bring  that  out 
without  getting  into  assessmg  for  tax  purposes. 
What  you  want  to  get  at  is  his  knowledge  of  this 
plantation,  I  repeat,  without  getting  into  the  as- 
sessing features.  The  objection  is  good. 

Q.  In  connection  with  your  work,  have  you 
made  any  study  of  the  investments  required  in  a 
plantation  property? 

A.  In  order  to  get  at  the  unit  rates  for  our 
purposes,  a  plantation  has  to  be  studied,  and  under 
the  provisions  of  the  law  it  gives  us  the  opportunity 
to  review  the  plantation  from  so-called  three  angles, 
as  I  have  heretofore  stated.  One  is  the  sales  of 
land,  which  is  so-called  market  value.  We  can  capi- 
talize the  rents  of  the  different  leases,  or  make  a 
study  of  the  different  leases  and  screen  them  to 
find  if  the  rents  per  acre  can  be  established.  And 
in  the  absence  of  either  sales  or  rents,  we  can  go  to 
what  is  known  as  the  productivity  method,  as  I 
stated  heretofore,  that  you  take  [1552]  the  sugar 
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and  sell  it,  the  gross  realization  from  the  land,  de- 
duct the  operating  expenses,  and  we  arrive  at  a 
net  profit.  We  take  the  net  profit  and  allocate  it 
to  operator  and  landlord  and  we  take  the  landlord's 
share  and  capitalize  it  to  reflect  his  earning  power, 
or  his  share  of  the  use  of  that  land.  All  these 
studies  have  been  made  of  the  principal  planta- 
tions. Bear  in  mind,  many  plantations  are  what  is 
known  as  marginal  or  lame  duck  plantations. 
A¥here  there  is  no  earning,  there  is  nothing  to  capi- 
talize. So  that  we  have  to  go  to  the  other  tests  of 
market  value,  either  sales  or  rents,  or  the  opinion 
of  people. 

Q.  A¥ell,  have  you  made  a  study  of  the  invest- 
]nents  required  to  operate  a  plantation,  capital  re- 
quired? A.    Yes,  we  have. 

Q.  Does  it  vary  or  not  betw^een  leasehold  and  fee 
simple?  A.     It  does. 

Q.    Which  is  the  greatest? 

A.  The  plantation  upon  the  ground  —  the  fee 
land. 

Q.  Now,  have  you  related  such  a  study  to  the 
Honolulu  Plantation?  A.    Yes,  I  have. 

Q.  Mr.  Crozier,  assuming  on  January  21,  1944, 
the  Honolulu  Plantation  Company  had  approxim- 
ately 4,400  acres  of  cane  land,  both  fee  and  lease- 
hold— to  be  exact,  4,397.34  in  use — and  that  on  that 
date  1,087.59  acres  of  cane  land  were  taken  [1553] 
away  from  it,  what  in  your  opinion  was  the  fair 
value  of  all  the  properties  of  said  plantation  be- 
fore the  taking  and  the  fair  value  of  all  the  prop- 
erties of  said  plantation  remaining  after  the  taking, 
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excluding  moveable  personal  property  and  growing 
cro])s,  taking  into  consideration  your  knowledge  of 
the  plantation,  its  holdings,  the  manner  in  which 
held  that  you  referred  to  in  your  })revious  testi- 
mony? 

The  Court:    May  I  have  that  question? 
(The  reporter  read  the  last  question.) 

Mr.  Rathbun:  I  object  to  that,  if  your  Honor 
])lease.  In  the  first  place,  he  hasn't  shown  qualifica- 
tions to  go  into  any  subject  as  that.  He  never 
valued  a  plantation  other  than  the  Honolulu  as  far 
as  the  record  shows;  used  January  1,  1944,  as  their 
date  when,  as  a  matter  of  fact,  the  takings  involved 
in  this  case  are  not  on  January  1  but  at  varying 
dates. 

Mr.  Vitousek:    June  21st. 

The  Court:    You  said  January. 

Mr.  Vitousek:    If  I  did,  I'll— 

The  Court:    Do  you  want  to  change  it? 

Mr.  Vitousek:  If  the  Court  please,  I  was  read- 
ing from  a  question  which  said  June  21st.  If  I 
said  January,  I  was  misreading  it.  It  should  be 
June  21st. 

Mr.  Rathbun:  Well,  I  make  the  same  objection 
as  to  Jmie  21st.  There  is  no  series  of  13  cases  that 
began  on  June  21st,  1944,  that  the  record  shows; 
it  shows  that  they  were  all  of  [1554]  different  dates. 
Therefore,  a  taking  of  one  set  of  acreage  on  one 
date  would  create  one  situation  and  later  taking 
any  piece  would  create  another  situation. 

The  Court:    On  that  particular  point,  how  about 
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this  motion  of  the  granting  of  the  order  to  con- 
solidate the  cases? 

Mr.  Rathbun:  Well,  the  consolidation  doesn't 
change  the  date,  but  the  taking.  That  was  to  con- 
solidate them  for  trial. 

The  Court:    I'm  not  too  sure. 

Mr.  Rathbun:  Further  than  that,  he  hasn't 
sho^vn  that  he  is  familiar  with  the  conditions  in 
many  respects.  One  of  them  is  the  terms  of  the 
leases  in  these  cases,  all  of  which  enter  into  this 
question. 

Mr.  Vitousek:  Now,  if  the  Court  please,  it  is 
shown  that  he  is  familiar  with  it  from  the  returns 
made  by  the  two  parties.  Also  from  the  examina- 
tion of  these  reports  which  give  all  that  informa- 
tion. And  if  he  is  not  familiar  sufficiently  in  their 
opinion,  that's  a  matter  for  cross-examination  to 
show  the  weight  of  this  testimony.  Insofar  as  that 
issue  is  concerned,  he  has  also  shown  his  long  pe- 
riod of  study  of  plantations,  of  their  operation,  of 
value,  both  under  the  old  enterprise-for-profit 
method  which  required  a  valuation  as  a  whole,  and 
under  the  new  statutes.  It  is  shown  that  he  has 
been  called  as  an  expert  in  testifying  in  court  in 
regard  to  these  properties  making  up  the  planta- 
tions, not  the  plantation  as  a  whole  but  prop<^rty 
making  up  the  plantation.  He  has  shown  his  fam- 
iliarity with  that.  And  as  to  the  date  of  taking,  if 
[1555]  the  Court  please,  he  has  been  asked  that 
date  because  of  the  order  of  this  Court  made  on 
motion,  and  without  opposition  said  the  cases  shall 
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be  tried  as  if  all  the  takings  were  involved  in  one 
proceeding.  Under  that  we  believe  the  first  date 
is  the  date  to  be  taken.  If  it  matters,  any  othei'  date 
during  that  period  of  time,  to  be  confined  at  least 
to  the  date  these  suits  were  filed.  Now,  if  there  is 
to  be  any  other  date  contended  foi',  that  there  were 
takings  under  the  so-called  Military  CTOvernor's  or- 
ders, even  that  is  something  to  come  up  in  the 
(xovernment's  case,  not  ours.  We  are  assuming  only 
that  the  cases  here  as  filed  fixed  the  date  and  cer- 
tainly that  is  a  material  factor.  The  first  taking  in 
these  series  of  cases  was  June  21st.  There  is  one 
that  ran,  I  believe,  to  December.  But  all  the  major 
takings — the  other  only  involved  a  very  small  area 
as  shown  in  the  exhibits — occurred  over  ai)proxi- 
mately  a  6-month  period,  June  21st  to  January 
18th,  I  believe,  of  1945.  So  they  were  filed  almost 
uniformly  in  one  month  apart.  But  mider  the  or- 
der, the  order  consolidates  them  and  treats  them 
as  if  there  was  one  proceeding.  And  we  believe  that 
the  first  date  of  taking,  therefore,  becomes,  or  the 
first  suit  filed  becomes  the  important  date. 

The  Court:  Is  there  an}i:hing  so  far  to  show 
that  this  witness  has  any  specific  knowledge  of 
the  terms  of  the  individual  leases  under  which  this 
plantation  operates? 

Mr.  Yitousek:  If  the  Court  please,  he  has  testi- 
fied that  [1556]  in  the  returns,  both  the  o\Mier  and 
the  lessee  submit  their  classifications  to  leasehold 
or  not;  as  to  the  length  of  the  term  of  the  lease, 
it  shows  in  the  exhibits. 
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The  Court:  Yes,  but  the  specific  terms  and  con- 
ditions of  the  individual  leases  is  quite  a  different 
matter.  He  can  acquire  and  utilize  the  knowledge 
to  what  you  refer  to  without  knowing  the  terms 
of  the  leases.  I  don't  think  there  is  anything  that 
shows  that  he  knows  the  contents  of  these  various 
leases.  That  may,  however,  go  to  the  weight.  I  don't 
know. 

Mr.  Vitousek:  I  could  ask  that  question.  It's 
the  length  of  the  terms  that  counts,  and  that's 
shown  in  the  exhibits. 

Mr.  Rathbun:  It's  the  length  of  the  tei-m  that 
counts  with  us;  that's  just  exactly  one  of  the  main 
points  about  his  knowledge  of  these  leases.  How 
did  he  treat  them,  as  being  in  existence  or  out  of 
existence  and  what  term  did  he  treat  them  as  hav- 
ing? 

The  Court:  Well,  there  are  two  ways  of  going 
at  this,  of  course.  The  way  we  have  been  oi)erating 
was  for  the  witness  to  give  all  of  the  reasons  in 
advance  rather  than  on  cross-examination.  I  am 
going  to  sustain  the  objection  to  the  question  on  the 
ground  that  so  far  there  is  no  showing  that  this 
\\itness  has  any  detailed  knowledge  of  the  specific 
terms  and  conditions  of  the  various  leases  imder 
which  this  plantation  operates.  [1557] 

Mr.  Vitousek:  If  the  Court  please,  we  note  an 
exception. 

The  Court:     You  may  have  an  exception. 
By  Mr.  Vitousek: 

Q.    Mr.  Crozier,  in  your  work  did  you  have  oc- 
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casion  to  study  the  leases  involved  in  the  Honolulu 

Plantation?  A.     I  did. 

Q.     And  how  about  the  terms  of  the  leases? 

A.  1  am  fairly  familiar  with  them.  I  reviewed 
them. 

Q.     You  have  seen  them  ? 

A.  I  have  seen  all  the  leases.  I  have  a  cojjy  of 
most  of  the  leases.  If  not,  I  have  a  digest  of  some 
of  the  shorter  leases. 

Q.  But  in  arriving  at  your  opinion,  you  did 
have  them? 

A.  I  had  the  details  of  the  various  leases  of 
Honolulu  Plantation  in  making  the  study  of  the 
Honolulu  Plantation  for  the  purposes;  also  in  the 
different  condemnations  of  the  Honolulu  Plantation 
beginning  with  Hickam  Field ;  we  then  had  the  then 
leases. 

Mr.  Rathbun:  I  object  to  Hickam  Field.  It  is 
not  involved  in  this  case  at  all. 

Mr.  Vitousek:  If  the  Court  please,  he's  using  it 
simply  as  an  example  of  the  study  of  the  leases. 

Mr.  Rath])un :  An  example  of  the  study  of  other 
leases  doesn't  show  that  he  studied  these. 

The  Court:  I  think  it  would  be  best  that  we 
confine  [1558]  ourselves  to  the  leases  involved  in 
these  13  cases.  That  part  may  go  out. 

A.  Well,  I  am  familiar  with  the  leases,  that  for 
the  years  in  question,  1939  to  1944. 

Q.  The  leases  that  were  in  effect  during  those 
years  ? 

A.     That's  correct,  such  as  they  are. 
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Mr.  Rathbun:     May  I  have  the  date? 

(The  reporter  read  the  jjrevious  question.) 

Mr.  Rathbun:  I  object  for  that  reason,  the  date 
itself,  limiting  it  to  January,  '44. 

The  Court:     Your  objection  to  that  is  what? 

Mr.  Rathbun:  The  record  shows  that  to  Janu- 
ary, '44,  and  excludes  the  very  case  we  are  work- 
ing on. 

Mr.  Vitousek:    He  didn't  say  'Ho". 

The  Court:     I  think  he  did. 

Mr.  Vitousek:     Well,  you  can  move  to  strike. 

The  Court:  You  objected  to  it  and  it  has  already 
been  asked  and  answered. 

Mr.  Rathbun:  Well,  I  move  to  strike  it,  of 
course.   That  follows: 

The  Court :     Not  necessarily,  Mr.  Rathbun. 

Mr.  Rathbun :     Well,  I  move  it  now. 

Mr.  Vitousek:  If  the  Court  please,  if  there  is 
any  question  about  it,  I  thought  I  said  ' 'through." 
I'd  like  leave  to  withdraw  the  question.  There  is 
no  question  but  what  we  [1559]  are  confining  our- 
selves to  this  date,  June  21,  1944. 

The  Court:  I  don't  exactly  see  why  this  answer 
should  go  out.  It  may  later  form  a  basis  for  an  ob- 
jection. But  if  the  witness  has  said  that  he  is  only 
familiar  with  these  leases  up  to  1944,  well,  what 
he  has  stated  may  be  material.  I  am  going  to  over- 
rule the  objection,  the  motion  to  strike,  and  you 
may  have  an  exception. 

Q.  As  of  the  date  of  this  taking,  June  21,  1944, 
are  you  familiar  with  the  leases  in  effect  as  of  that 
date? 
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Mr.  Rathbuu:  I  object  to  that  as  incornpetont, 
irrelevant  and  immaterial  because  there  is  no  such 
date  as  that  that  is  material  in  this  case.  It  is  the 
varying  dates  that  are  the  takings  here. 

The  Court:     May  I  have  that  question  again? 
(The  reporter  read  the  last  question.) 

The  Court:  Your  objection  again  to  that  ques- 
tion? 

Mr.  Rathlnm:  My  objection  is  that  there  is  no 
reason  in  this  record  for  taking  June  21,  1944.  He 
is  taking  it  for  different  times,  13  different  cases. 
The  taking  of  each  acre  of  land,  according  to  their 
theory,  would  change  the  situation. 

The  Court:  In  view  of  the  order  of  consolida- 
tion in  this  case,  that  objection  is  overruled. 

Mr.  Rathbun:  Well,  for  the  record  I  will  state 
that  in  answer  to  the  Court's  position  on  that  that 
there  is  nothing  in  the  consolidation  order,  as  far 
as  we  are  concerned — it's  [1560]  our  contention — 
that  changes  or  has  anything  to  do  with  fixing  the 
dates  of  takings. 

The  Court:     You  may  answer  the  question. 

A.  Yes,  I  am  familiar,  if  that  is  the  date,  June 
21,  1944,  I  am  familiar  with  the  leases  then  exist- 
ing of  Honolulu  Plantation. 

Mr.  Driver:  Is  the  witness  going  to  be  per- 
mitted, your  Honor,  to  impeach  his  own  statement  ? 
Just  a  few  minutes  ago  his  testimony  was  speci- 
fically limited  to  leases  up  to  January,  1944.  After 
your  Honor's  ruling  he  is  asked  by  counsel  if  he 
doesn't  want  to  push  that  up  until  June,  and  he 
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says  yes  he  can  do  that.  I  don't  think  the  witness 
should  ])e  permitted  to  do  that  in  view  of  his  point 
blank  answer. 

Mr.  Vitousek:  If  the  Court  please,  we  are  get- 
ting a  wee  bit  technical  in  this  case.  The  witness 
obviously,  if  he  said  that  date,  gone  through  '44, 
he  can  be  asked  what  he  meant  by  it.  It's  done 
frequently,  the  same  as  when  I  was  reading  directly 
from  my  notes  and  the  Court  said  I  said  January 
and  I  have  it  right  there  June  21st.  I  can  show  it 
to  counsel.  That's  getting  a  wee  bit  far-fetched  in 
a  casei  of  this  importance  to  make  that  kind  of  ob- 
jection. In  the  first  place,  it  isn't  material.  The 
witness  can  be  asked  if  he  gives  an  answer  which 
comisel  thinks  is  not  right;  he  can  be  asked  to 
straighten  that  out  by  appropriate  questions,  and 
that's  what  we  are  doing.  [1561] 

Mr.  Driver:  You  can't  impeach  your  own  wit- 
ness. 

Mr.  Vitousek:  I  am  not  impeaching  our  own 
witness. 

Mr.  Rathbmi:     That's  what  you  think. 

The  Court:    Proceed. 

Q.  I'll  give  you  this  question,  Mr.  Crozier.  As- 
suming that  on  June  21,  1944,  Honolulu  Plantation 
Company  had  approximately  4,400  acres  of  cane 
land,  both  fee  and  leasehold,  to  be  exact,  4,397.34 
in  use,  and  that  on  that  date,  1,087.59  acres  of  cane 
land  were  taken  away  from  it,  what  in  your  opin- 
ion was  the  fair  value  of  all  the  property  of  said 
plantation  l^efore  the  taking  and  also  the  fair  value 
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of  all  the  property  of  said  plantation  remaining- 
after  the  taking-,  the  property  referred  to  being  that 
at  Aiea,  Oahu,  and  excluding  movable  personal 
property  and  growing  crops,  taking  into  considera- 
tion your  knowledge  of  the  plantation,  its  holdings, 
the  manner  in  which  held? 

Mr.  Rathbun:  I  object  to  that  for  the  same 
reasons  that  we  ol)jected  to  the  original  question. 

The  Court:  The  objection  is  overruled  and  you 
may  have  an  exception.  You  may  answei*  the  ques- 
tion. 

A.  I  would  like  to  make  a  statement  ])rior  to 
answering  the  question,  and  that  is 

Mr.  Rathbun:  I  object  to  that  at  this  time.  The 
question  calls  for  an  answer,  not  a  statement  of  the 
witness,  unless  he  answers  the  question.  [1562] 

The  Court:     Can  you  answer  the  question? 

The  Witness:     I  can. 

The  Court:     Please  do  so. 

A.  Well,  without  going  into  all  the  details,  in 
my  opinion  that  there  is  a  diminishing  value  be- 
fore and  after  of  approximately  20  percent,  or 
interpreted  in  dollars  and  cents  about  a  million 
dollars. 

Q.     How  did  you  arrive  at  that  ? 

A.  From  my  knowledge  of  Honolulu  Planta- 
tion  

Mr.  Rathbun :  First  I  move  to  strike  the  answer, 
if  your  Honor  please,  for  the  sake  of  the  record, 
on  the  grounds  that  I  stated  in  objecting  to  the 
question. 
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The  Court:  The  motion  is  denied.  You  may 
have  an  exception.  Now,  the  question  was,  How 
did  you  arrive  at  that  figure!  You  may  answer 
that. 

A.  I  should  imagine  in  my  own  opinion  to  an- 
swer it  in  details  would  take  about  two  weeks. 

Mr.  Rathbun:    We've  got  lots  of  time  here. 

Mr.  Vitousek:  Well,  perhaps  you  don't  under- 
stand the  purpose  of  my  question. 

Mr.  Driver:    Maybe  he  does. 

Mr.  Vitousek:     Maybe  that. 

A.  From  my  own  experience  of  other  planta- 
tions and  this  plantation  specifically,  and  as  I  un- 
derstand Mr.  Vitousek 's  question  that  the  planta- 
tion has  gone  from  something  to  something,  [1583] 
that  the  thousand  and  eighty-seven  acres  is  the  de- 
crease in  area  between  the  periods, — I  understand 
that  the  after  value  is  as  of  June  22nd,  June  21st 
being  the  date  of  taking — but  as  I  listen  to  the  con- 
versation here  that  these  takings  are  of  previous 
dates,  that  prior  to  June  21,  1944,  different  areas 
were  taken,  the  total  area  is  1,087  acres,  so  that 
we've  got  to  go  back  to  a  certain  date  to  set  up  our 
before.  And  I  assume  that  the  before  is  June  21st 
and  the  after  is  June  22nd,  that  it  was  simultane- 
ously taken  and  the  plantation  has  been  reduced  by 
its  1,087  acres.  We  do  know  that  the  plantation  of 
4,400  acres  is  an  enterprise  of  certain  character- 
istics, and  that  the  process  of  taking  takes  place, 
and  that  as  the  process  of  taking  takes  place  there 
is  a  diminishing  value  somewhere.   That  can  be  ex- 
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pressed  in  tani^iblo  items  and  intangi))le  items.  'i'Jn^ 
tangibles  so-called  being  the  business  enterprise  or 
the  over-all  pictui'e.  The  acreage  itself  if  about  25 
percent,  a  thousand,  a  little  less  than  25  i^ercent. 
According  to  my  figure,  on  one  of  our  exhibits, 
from  our  records,  it's  23  percent.  And  it  appears 
to  me  that  from  my  experience  and  knowledge  of 
the  situation  that  mider  this  so-called  ]jefore  and 
after  that  on  June  21,  1944,  you  have  a  plantation 
of  4,400  acres  and  its  enterprise  set-up  being  ''X" 
value.  We  can  say  it's  worth  four  millions  of  dol- 
lars, if  I  can  use  the  so-called  thousand  dollars  an 
acre  rule.  And  on  June  22nd,  the  day  after  they 
find  themselves  with  a  [1564]  thousand  acres  less. 
then  their  over-all  is  worth  three  million,  or  the 
difference  ])etween  the  before  and  after  is  one  mil- 
Lion  doUars. 

Q.  What  is  this  thousand  per  acre  rule  that 
you  mentioned? 

A.  Well,  it's  one  of  the  methods  that  can  be 
developed  as  the  rate  per  acre  for  a  leasehold  plan- 
tation insofar  as  the  value  of  money  in  an  enter- 
prise, in  its  capital  as  a  leasehold  plantation,  to 
operate  and  produce  sugar.  And  that  will  vary 
mth  the  size  and  many  factors  in  it.  But  I  should 
imagine  that  the  30,  the  25,000  ton  plantation,  as 
a  leasehold,  would  require  for  a  thousand  dollars 
per  acre  of  capital  to  carry  on  its  enterprise,  start- 
ing with  the  virgin  land  and  taking  the  land  and 
weeding  it,  fencing  it,  and  the  ditches  and  every- 
thing else  that  goes  with  the  enterprise.  So  that  if 
you  use  that  rule,  that  would  represent  a  thousand 
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acres  at  a  thousand  dollars  and  would  be  a  million 

dollars  diminishing. 

Q.  Well,  you  stated  you  were  familiar  with  the 
mill  in  this  enterprise? 

A.     Yes,  I  have  been  in  the  mill  many  times. 

Q.  I  want  to  ask  you  whether  or  not  in  your 
opinion  that  mill  was  as  valuable  and  on  the  same 
assumption  of  takings  after  the  takings  as  well  as 
before  the  takings? 

A.     Well,  in  my  opinion,  no.  [1565] 

Mr.  Rathbun :     May  I  have  that  ? 

(The    reporter  read   the    last    question    and 
answer.) 

By  Mr.  Vitousek: 

Q.  You  stated  that  this  was  an  irrigation  plan- 
tation? A.     I  did. 

Q.    Had  irrigation  ditches,  lined  and  unlined? 

A.  Pump  system,  both  reservoir  from  water 
sheds  and  tunnel  development  and  pumps, 

Q.  Bearing  in  mind  the  assumption  that  I  gave, 
the  acreage  taken,  I  will  ask  you  if  in  your  opinion 
the  property  forming  the  irrigation  system  was  as 
valuable  after  the  taking  as  it  was  before? 

A.     It  was  not. 

Q.     Now,  did  it  have  a  road  system,  bridges? 

A.  Yes,  the  main  roads,  feeder  roads,  and  of 
different  type,  some  semi-paved,  and  as  they  got 
into  the  vehicle  transportation,  field  to  mill,  the 
roads  became  more  substantial. 

Q.    And  you  say  bridges? 
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A.  'I'lierc  were  bridges,  Humes,  and  all  ullici- 
l)Iantation  property  for  the  i)urpose  of  Ln-owiiig 
cane  in  the  different  areas. 

Q.  VV(^11,  referring  to  the  roads  and  hiidges  and 
other  structures  forniing  a  part  of  tJie  transT)or- 
tation  system,  in  your  opinion  would  those  remain- 
ing on  the  lands  after  the  [1566]  taking  be  as 
valuable  as  they  were  before  the  taking? 

A.  Of  course  it  largely  depends  upon  tlie — in 
the  aggregate  of  less  value. 

Q.  In  the  aggregate  ?  Mr.  Crozier,  did  you  have 
anything  to  do  with  arriving  at  the  values  of  the 
lands  involved  in  these  cases  belonging  to  the  Da- 
mon Estate  in  this  particular  case? 

A.    You  will  have  to  give  me  the  civil  nimil^ers. 

Q.  Civil  514,  Civil  521,  Civil  525,  527,  529,  532, 
533,  535,  536,  540,  544,  548  and  684. 

A.  I  did  not  have  anything  to  do  with  the  ap- 
praisal of  any  of  these  lands;  that  my  relations 
with  the  Federal  Government  as  appraiser  stopped 
shortly  after  the  war,  save  and  except  areas,  two 
other  areas,  that  are  not  within  this  area  at  all, 
that  is,  Pearl  City  peninsula  and  the  so-called 
perimeter. 

Mr.  Rathbim:    May  I  have  that  answer? 
(The  reporter  read  the  last  answer.) 

By  Mr.  Vitousek: 

Q.    Did  you  have  anything  to  do 

A.  Later  on  I  had  a  request,  in  view  of  my 
former  status  as  an  appraiser  of  other  Damon  land 
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and  other  land  of  Aiea  Plantation,  and  I  was  re- 
quested by  the  Navy  to  get  the  Navy  Real  Estate 
Department  and  Mr.  Sam  Damon,  who  had  re- 
cently been  discharged  from  the  Navy,  and  found 
that  Navy  [1567]  condemnations  were  pending,  and 
I  went  into  the  whole  matter  and  I  submitted  a 
report  to  the  Navy  Department  which  was.  as  I 
understand,  was  taken  as  a  basis  for  the  settlement 
of  the  Damon  Estate  condemnations.  I  also  sub- 
mitted a  similar  report  for  a  settlement  with  the 
areas  taken  by  the  Army  from  the  Damons,  except 
that  there  is  one  of  the  items  that  was  excluded, 
that  is,  the  three  hundred  odd  acres,  the  Army  hos- 
pital. 

Q.  Well,  did  the  report  contain  any  appraisal 
of  values  of  the  land? 

A.  It  reviewed  the  various  values  of  the  Gov- 
erimaent  appraisers.  It  reviewed  the  Damon's  con- 
tention of  value.  It  further  reviewed  the  Terri- 
tory's values,  which  I  served  as  an  appraiser  for 
the  Territory  in  similar  lands  of  the  Damon  Es- 
tate, all  part  of  this  national  defense  acquisition, 
such  as  John  Rodgers  Airport  and  other  areas. 

Q.     And  give  a  conclusion  ? 

A.  I  did.  I  made  a  recommendation  w^hich  I 
understand  was  taken  as  a  basis  of  settlement. 

Q.  Now,  did  you  in  your  conclusion  of  the  val- 
ues and  recommendations  take  into  consideration 
or  place  any  value  on  improvements  on  land  not 
involved  in  the  takings?  A.     I  did  not. 

Q.  Or  did  you  in  any  way  consider,  include  any 
amount  as  damage  due  to  severance  ? 
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A.     Did  not.  [1568] 

Mr.  Vitousek:  If  the  Court  please,  it's  11 
o'clock. 

The  Court:     All  right,  we'll  take  our  next  recess. 
(A  short  recess  was  taken  at  11:00  a.m.) 
After  Recess 

The  Court:    Proceed. 
l^j  Mr.  Vitousek: 

Q.  Mr.  Crozier,  in  connection  with  these  lands 
shown  in  your  Exhibit  No.  14,  the  land  there  shown 
as  agricultural,  does  that  include  sugar  cane  land 
leased?  A.     It  does. 

Q.  Now,  you  say  you  made  a  study  of  the  land 
holdings  and  tenures,  land  dealings? 

A.    Yes. 

Q.  What  do  the  estates  do  with  these  lands  to 
get  income  from  them? 

Mr.  Rathbun:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial  what  these  estates  do 
with  these  lands,  other  than  anything  involved  in 
this  law  suit. 

Mr.  Vitousek :  If  the  Court  please,  it  comes  back 
to  the  original  proposition  that  the  way  these  es- 
tates derive  their  income,  that  they  continue  to  lease 
them  and  it  is  their  practice  to  renew  the  leases. 

Mr.  Rathbun:  I  know  of  one  in  this  case  that 
wasn't  renew^ed. 

The  Court:  Let's  stick  to  the  point  that  is  be- 
fore the  Court. 

A.    Well,  in  the  early 

The  Court:    Just  a  minute.   I  am  still  thinking 
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about  the  [1570]  objection.  I  am  not  too  well  satis- 
fied as  to  the  materiality  ])ut  I  am  going  to  allow 
the  question  to  be  answered.  You  may  have  an  ex- 
ception.  Now  you  may  answer  it. 

A.  As  a  general  rule  the  lessors  renewed  the 
lease  to  the  plantations,  and  es2)ecially  in  our  rural 
areas  we  find  in  the  lease,  we  find  two  things  in  the 
lease,  and  one  is  describing  the  demised  premises  to 
be  leased,  and  second  is  a  provision  under  rentals. 
As  a  rule  we  find  a  base  rent  which  is  predominat- 
ing, that  old  leases  had,  and  no  other  additional 
rent.  As  these  leases  were  renewed  to  the  first 
plantations,  as  I  say,  there  was  a  better  descrip- 
tion of  the  property  being  leased,  and  in  addition 
to  the  minimum  rentals  a  percentage  over  and  above 
that  for  additional  rental  by  reason,  I  presume,  of 
the  prosperity  of  the  plantation  itself,  its  better 
price  of  sugar,  its  better  earnings,  and  the  sharing 
of  the  profit  of  the  plantation. 

Mr.  Vitousek:     That's  all,  if  the  Court  please. 

The  Court:     Cross-examination? 
Cross-Examination 
By  Mr.  Rathbun: 

Q.  Mr.  Crozier,  you  are  assistant,  you  are  Dej)- 
uty  Tax  Commissioner  of  the  Territory  of  Hawaii, 
are  you  not  f 

A.     I  am.   That's  my  of&cial  conunission. 

Q.    And  you  are  paid  a  salary  in  that  position? 

A.     I  am.  [1571] 

Q.  By  the  Government  of  the  Territory  or  the 
United  States'? 
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A.     By  the  Territorial  Government. 

Q.  Your  services  day  to  day  require  your  time 
and  attention  in  that  office  i  A.     They  do. 

Q.    A  full  day's  time? 

A.  That's  the  law,  from  8  to  4  and  from  8  to 
12  on  Saturdays. 

Q.  How  many  houi's  have  you  put  in  working 
on  this  set  of  schedules  and  going  over  youi*  testi- 
mony with  anybody  comiected  with  the  Honohilu 
Plantation  or  C.  Brewer  and  Company  in  this 
case? 

A.  Well,  that  would  be  hard  to  estimate,  Mr. 
Rathbun.  I  put  in  many  an  hour  in  the  Govern- 
ment by  reason  of — in  the  field  in  the  early  studies 
of  the  plantation,  from  5  in  the  morning  until  late 
at  night ;  conferences  with  the  Legislature  and  con- 
ferences with  different  people. 

Q.  I'm  talking  about  this  case,  what  you  are 
testifying  to  here. 

A.    Well,  confine  me  to  dates,  Mr.  Rathbun. 

Q.  Any  date  that  you  please.  I  don't  know 
what  date  you  started  to  work  on  this  that  you 
testified  to  here  in  these  schedules  that  you  pre- 
pared, the  exhibits  in  evidence. 

A.  Oh,  I  should  imagine  over  a  period  of  time 
since  [1572]  Mr.  Courtney  first  contacted  me. 

Q.  Mr.  Courtney  contacted  you  in  connection 
with  this  trial?  A.     He  did. 

Q.     This  trial?  A.     No,  he  did  not. 

Q.  That's  what  we  are  talking  about,  the  eases 
in  this  trial. 
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A.  Well,  I  presume  the  time  spent  on  the  ex- 
hibits that  I  have  introduced,  I  should  imagine 
about  three  hours. 

Q.     On  the  exhibits?  A.     Yes. 

Q.  Have  you  talked  with  any  of  the  lawyers 
about  the  testimony  you  were  to  give? 

A.  On  the  Exhibit  14?  Yes,  I  have.  I  have 
talked  to  Mr.  Vitousek  and  talked  with  you. 

Q.     How  much  time  did  you  put  in  on  that  ? 

A.  Well,  I  had  two  meetings  with  Mr.  Vitousek, 
I  presume  the  first  meeting  about  an  hour  and  the 
second  meeting  about  a  half  hour. 

Q.  Now,  Mr.  Crozier — when  did  you  first  meet 
Mr.  John  J.  Courtney? 

A,  In  his  first  trip  here,  I  believe  in  the  trial 
of  Barbers  Point,  Civil  Case  432,  I  believe,  and 
that  was  tried  in  July  of  1941.  [1573] 

Q.  And  what  was  the  first  business  that  you 
had  with  Mr.  John  J.  Courtney? 

A.  I  had  submitted  a  report  as  a  Government 
appraiser  in  the  Barbers  Point  Airport,  and  upon 
the  arrival  of  Mr.  Courtney  to  try  the  case,  prior 
to  the  case,  we  went  into  a  conference.  That  was 
followed  by  the  trial  in  which  I  testified  for  the 
Government;  followed  later  by  trial  of  436,  Civil 
case  436.  I  believe  I  went  on  the  grounds  with  Mr. 
Courtney.  In  Civil  case  452,  Aiea  hospital.  At  the 
time  that  Mr.  Courtney  was  here,  the  question  of 
severance  damages  over  and  above  the  value  of 
the  land  and  improvements  thereon  was  gone  into, 
along   with   growing   crops.    I   presume  from   his 
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arrival  in  '41  until  his  departure  in  October  of  '41, 
considera])le  time  was  spent  with  him  during  work- 
ing hours,  after  working  hours,  Saturdays  and 
Sundays. 

Q.  Did  you  make  appraisal  rei)orts  in  those 
cases  that  you  mentioned  at  the  request  of  Mr. 
Courtney  ? 

A.  Yes,  I  was  one  of  the  appraisers  in  432, 
which  is  Barbers  Point.  I  was  one  of  the  apjjraisers 
in  436,  which  is  the  Damon  gore  lot  on  the  makai 
side  of  the  road.  I  also  appraised  for  the  Hickam 
Field  extension,  which  is  a  housing  acquisition  just 
outside  the  Navy  gate.  I  also  appraised  for  the 
Government  the  Aiea  hospital  site  of  452. 

Q.     Any  of  those  involve  any  Damon  land? 

A.    436  did.  [1574] 

Q.  Any  of  them  involve  any  lands  on  which 
the  Honolulu  Plantation  Company  had  leases  ? 

A.    436  did. 

Q.     Did  you  make  an  appraisal  report  on  436? 

A.     I  did. 

Q.     Did  you  find  any  severance  damage? 

A.     I  made  no  report  on  the  severance  damage. 

Q.    You  didn't  find  any,  did  you? 

A.     I  made  no  report  on  it. 

Q.     Therefore,  you  didn't  find  any? 

A.    Well,  I  think  the  answer  speaks  for  itself. 

Q.    You  didn't  make  any  finding  on  it? 

A.     I  made  no  finding  on  it. 

Q.  Who  was  Mr.  John  J.  Courtney  at  the  time 
he  hired  you  in  these  cases,  as  you  understand  it? 
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A.  Mr.  John  J.  Courtney,  as  I  understand,  was 
Special  Assistant  United  States  District  Attorney 
General. 

Q.     He  was  here  in  that  capacity,  was  he  not  ? 

A.  He  came  out  to  try  the  Barbers  Point  case, 
as  I  recollect,  in  the  early  part  of  '41. 

Q.  And  he  also  had  charge  of  these  other  cases 
that  you  mentioned  where  you  had  something  to 
do  with  it?  A.     That's  correct. 

Q.    In  the  same  capacity? 

A.     I  guess,  yes.  [1575] 

Q.  You  saw  Mr.  John  J.  Courtney  about  a  Con- 
gressional hearing  that  was  going  on  in  connection 
with  some  claim  of  the  Honolulu  Plantation  Com- 
pany involving  the  takings  in  this  case,  did  you 
not  ?  A.     Yes,  Mr.  Courtney  arrived  here 

Q.  AYell,  Yes  answers  it.  When  did  you  fii'st 
talk  to  Mr.  Courtnej^  on  that  subject? 

A.  I  presume  two  or  three  days  prior  to  October 
20,  1945. 

Q.  In  what  capacity  were  you  talking?  Was 
Mr.  Courtney  here  at  that  time  ? 

A.  Well,  my  relations  with  Mr.  Courtney  were 
one  of  appraiser  and  he  was  the  Grovernment's 
attorney  at  that  time,  and  we  had  many  a  ses- 
sion  

Q.    In  '45  was  he  a  Government  attorney? 

A.    In  '41. 

Q.  I'm  talking  this  time  in  comiection  with  the 
Government  claim. 

A.    Well,  I  presume  when  Mr.  Courtney  got  back 
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in   '45,  by  reason  of  our  relationship  asked  me  if 

I  wouldn't  testify  before  this  Committee,  that  he 

was  out  with  relatives 

Q.     Will  you  x^ltiiise  answer  my  question.  VVliat 
capacity  was  he  here  in  at  that  time? 

A.  Well,  I  presume  he  was  attorney  for  the 
Honolulu  Plantation.  [1576] 

Q.     Didn't  he  tell  you  that? 

A.     No,  I  got  it  by  deduction. 

Q.     Well,  you  knew  it,  then,  didn't  you? 

A.  Yes.  He  didn't  specifically  tell  me  '*!  am 
attorney  of  the  Honolulu  Plantation." 

Q.  Did  you  have  any  reason  to  believe  that  he 
was  representing  anybody  else  than  the  Honolulu 
Plantation  Company? 

A.  No,  I  assume  he  was  the  Honolulu  Planta- 
tion Attorney. 

Q.  You  never  had  any  reason  to  doubt  it  since, 
did  you,  that  he  was? 

A.     No,  sir.    That's  what  was  his  mission. 

Q.  He  went  over  with  you  in  that  capacity, 
representing — he  wasn't  with  the  Government  at 
that  time,  was  he?  A.     I  believe  not. 

Q.  You  went  over  at  that  time  with  him  sev- 
eral of  the  cases  that  you  had  worked  on  with  him, 
did  you  not,  discussing  the  claim  of  the  Honolulu 
Plantation  Company  with  him? 

A.  Why,  the  interview  that  I  had  with  Mr. 
Courtney  in  '45  was  rather  of  short  duration,  and 
whether  or  not 

Q.  Whether  short  or  long,  will  you  please  an- 
swer the  question? 
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A.  I  presume,  Mr.  Rathbun,  some  of  the  cases 
that  I  have  been  associated  with  him  in  '41  and 
prior  were  taken  up. 

Q.     Well,  were  they  or  were  they  not? 

A.     I  should  imagine  they  were,  Mr.  Rathbun. 

Q.     What  is  your  recollection  about  it? 

A.     They  were,  then. 

Q.  Well,  all  right;  they  were,  then.  Those  are 
the  very  cases  in  which  Mr.  Courtney  had  hired  you, 
some  of  them,  that  you  have  named  here  by  civil 
numbers,  and  on  which  you  were  paid  a  fee  by 
the  United  States  Government,  were  they  not? 

A.     That's  correct. 

Q.     Have  you  been  subpeonaed  in  this  case? 

A.    I  have  not. 

Q.     You  came  here  by  the  request  of  whom? 

A.    Mr.  Vitousek. 

Q.    You  came  voluntarily,  then?  A.     I  did. 

Q.  Your  position,  Mr.  Crozier,  when  you  obtained 
it  in  the  Tax  Office,  was  that  of  a  political  job? 

A.  Well,  all  positions  in  government  are  po- 
litical except  the  protection  of  Civil  Service  which 
we  now  have.  My  position  at  the  original  point 
was  strictly  an  appointment  of  a  department  head, 
which  I  presume  is  political;  as  the  Tax  Commis- 
sioner would  go,  I  would  go. 

Q.  Now,  in  getting  the  position  you  had  to  have 
support  of  some  of  the  influential  people  here,  did 
you  not? 

A.  Not  at  all.  I  believe  I  got  my  position  by 
reason  of  my  ability  and  experience  and  standing 
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in  the  community  [1578]  and  the  assistance  of  the 

Plonolulu  Realty  Board. 

Q.  You  don't  think  that  any  of  the  influential 
I)eople  here,  politically  or  business  or  otherwise, 
could  in  any  way  make  your  position  uncomfort- 
able for  you  if  they  saw  fit  to  do  it,  that  you  are 
occupying  now? 

A.  Oh,  I  believe  they  could  endeavor  to  do  so, 
Mr.  Rathbun. 

Q.  They  could,  couldn't  they,  if  they  endeav- 
ored to  do  so'^ 

A.  Why,  yes.  Anybody  in  position,  in  g'overn- 
ment,  has  to  be  thick-skinned  and  subject  to  em- 
ployment such  as  ours,  and  so  forth,  both  Terri- 
tory and  County. 

Q.  In  giving  your  opinion  that  you  have  given 
in  this  case,  on  this  before  and  after  theory,  did 
3^ou  take  into  consideration  at  all  that  prior  to  the 
takings  involved  in  this  case,  the  Honolulu  Plan- 
tation Company  was  an  integrated  enterprise  en- 
gaged in  a  perfected  synchronization  of  an  agri- 
cultural industrial  activity? 

A.     May  I  have  that  again? 

(The  reporter  read  the  last  question.) 

A.  Well,  I  am  quite  clear  on  the  before  and 
after,  but  the  central  integrated  part  is  rather 
broad  in  scope.  I  think  all  those  adjectives  that  you 
used  are  incorporated  in  the  before  and  after 
premise  of  valuation. 

Q.  Then  you  did  take  those  things  into  con- 
sideration? [1579] 
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A.     In  which  case  they  were  taken  into 

Q.     Did  you  take  them  into  consideration? 

A.     I  did,  then. 

Q.  All  right.  Did  you  take  into  consideration, 
in  coming  to  that  opinion,  the  amount  of  dividends 
that  had  been  distributed  to  stockholders,  the  share- 
holders, going  back  to  1908  and  respectively  to 
1924?  A.    No. 

Q.    Not  at  all? 

A.  Except  that  we  were  cognizant  of  the  divi- 
dend record. 

Q.    You  what? 

A.     I  was  cognizant  of  the  dividend  record. 

Q.  Yes,  I  suppose  you  were.  But  did  you  con- 
sider it  in  arriving  at  this  opinion  you  have  given? 
That's  my  question.  A.     Indirectly,  yes. 

Q.    What  do  you  mean  by  indii'ectly? 

A.  Well,  part  of  the  before  and  after  value  is 
earnings,  and  all  other  factors,  so  that  a  dividend 
record  of  a  corporation  is  considered. 

Q.  In  other  words,  it  had  some  weight  in  arriv- 
ing at  the  20  percent  or  one  million  dollars  dif- 
ference that  took  place  before  and  after  in  helping 
you  arrive  at  that  opinion  of  amount,  did  it? 

A.    Yes,  it  did. 

Q.  Did  you,  in  arriving  at  that  opinion,  con- 
sider that  [1580]  the  company,  the  Honolulu  Plan- 
tation Company,  in  1936  renewed  or  extended  most 
of  its  major  leases  to  1965? 

A.  Yes,  we  considered  on  the  before  and  after; 
it  was  a  growing  concern. 
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Q.     You  considered  that? 

A.     That's  correct. 

Q.  And  did  you  consider  the  property  involved 
in  these  cases  in  connection  with  the  Damon  lease, 
that  that  lease  was  in  effect  after  the  date  of  its 
terms  as  shown  by  Exhibit  9-K  in  this  case? 

Mr.  Vitousek:  If  the  Court  please,  we  object 
to  that  question.  It  is  not  a  proper  statement  of 
the  evidence.  It  shows  there  was  a  lease  that  ex- 
l)ired  in  1943  and  a  new  lease  from  then  to  1953. 

Mr.  Rathbun:  I  said  by  its  terms,  on  the  lease 
itself. 

The  Court:     The  objection  is  overruled. 

A.  Under  the — may  answer  to  the  before  and 
after  in  the  setting  of  the  amount  is  predicated  on 
the  basis  that  it  was  a  growing  concern  and  had 
these  areas  and  could  continue  to  carry  on  these 
areas  as  a  sugar  enterprise. 

Q.  Well,  I'm  much  interested  in  that,  but  that 
isn't  my  question,  Mr.  Crozier.  What  you  are  stat- 
ing doesn't  answer  my  question.  It  isn't  the  pur- 
j)ose  of  the  question.  Do  you  understand  the  ques- 
tion? A.     May  I  have  it  again?  [1581] 

Q.  I  will  ask  you  again,  in  considering  as  you 
have  said  that  you  did,  that  1936  the  company  re- 
newed or  extended  most  of  its  major  leases  to  1965 
— is  that  right *?  A.     That's  correct. 

Q.  Now,  in  that  consideration,  did  you  assume 
that  in  June  21,  1944,  the  date  that  you  have  used 
here  in  your  opinion,  that  it  had  a  lease  on  the 
properties  belonging  to  the  Damon  Estate  which 
are  involved  in  these  law  suits? 
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A.  My  before  and  after  is  predicated  on  the 
loss  of  a  thousand  acres.  Now,  I  don't  know  exact- 
ly how  much  of  the  Damon  acreage  is  of  the  thou- 
sand. If  it's  a  part  of  the  thousand  acres,  then  it 
was  considered. 

Q.  If  you  don't  know  the  amount  and  assume 
that  they  didn't  have  a  lease  in  June  21,  1944,  of 
the  Damon  land  involved  in  these  cases,  that  would 
make  quite  a  difference  in  your  opinion,  wouldn't 
it?  A.    It  would. 

Q.  And  you  don't  know  about  that?  No  in- 
formation on  it  ? 

A.  Except  that  I  am  assuming  that  the  thou- 
sand acres,  the  dilference  before  and  after,  as  I 
testified,  is  part  of  the  enterprise  area,  can  enjoy 
it  as  part  of  their  enterprise. 

Q.  Do  you  know  how  much  acreage  was  in- 
volved that  belonged  to  the  Damon  Estate  covered 
by  the  lease.  Exhibit  No.  9-K  in  this  case?  [1582] 

A.    I  do  not. 

Q.  Did  you  consider,  in  arriving  at  your  opin- 
ion of  value,  the  amount  of  money  spent  by  the 
company  in  additional  capital  improvements  and 
betterments  in  three  years  following  the  new 
leases  ? 

A.    Yes,  that  was  a  factor  that  came  up. 

Q.  That  means  from  1936,  then,  doesn't  it,  as 
you  answered  that  that  was  the  date? 

A.     That  is  correct. 

Q.    You  assumed  that,  didn't  you? 

A.     No,  we  knew  it  to  be  a  fact  that  the  company 
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had  subsequent  to  '36  put  considerable  additioiiiil 
capital  in  many  items,  princii^ally  their  housing- 
village,  their  plant,  and  other  items. 

Q.  For  instance,  in  1937  if  they  jjut  in  a  mil- 
lion dollars,  that  would  have  an  effect  and  did  have 
an  (jffect  upon  your  opinion,  is  that  right'/ 

A.    It  would. 

Q.    Is  that  right?  A.     It  would. 

Q.  If  they  didn't  put  in  but  five  hundred  thou- 
sand, your  opinion  would  be  different  than  it  would 
be  if  they  put  in  a  million? 

A.     No,  it  wouldn't. 

Q.     It  would  not?  [1583]  A.     No. 

Q.  How  much  did  they  spend  in  1937  for  ad- 
ditional capital  improvements  and  betterments? 

A.     I  did  know,  Mr.  Rathbun. 

Q.     Do  3^ou  know  now?  A.     I  do  not  know. 

Q.     Can  you  give  your  opinion? 

A.    I  do  not  know  the  exact  figure  as  I  sit  here. 

Q.  How  much  did  they  spend  in  1938  for  the 
same  purpose? 

A.     I  don't  know  the  specific  figure. 

Q.    How  much  in  1939? 

A.     I  don't  know  the  specific  figure. 

Q.     How  much  in  1940? 

A.     I  don't  know  the  specific  figure. 

Q.     How  much  in  1941?  A.     Same  answer. 

Q.     '42.  A.     Same  answer. 

Q.     '43?  A.     Same  answer. 

Q.     '44?  A.     Same  answer. 

Q.     Did  you  take  into  consideration  in  arriving 
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at  this  opinion  that  you  have  given  that  in  June 
of  1939  there  commenced  a  series  of  takings  in 
which  cane  lands  were  lost  to  [1584]  the  United 
States  and  others,  and  that  those  losses  continued 
up  to  the  first  of  the  consolidated  cases  and  in- 
cluding the  lands  in  the  13  cases  being  on  trial 
here  ? 

A.  No,  as  I  understand  the  question  of  Mr. 
Vitousek,  as  June  21,  194 

Q.  Never  mind  Mr.  Vitousek.  Just  answer  my 
question. 

Mr.  Vitousek:  If  the  Court  please,  he  has  a 
right  to  answer  the  question. 

The  Court:  Please  answer  the  question  directly 
if  you  can,  and  then,  if  there  is  an  explanation, 
you  may  give  it. 

A.  I  should  imagine  if  you  go  back  to  1939, 
Mr.  Rathbun,  your  damage  would  be  greater. 

Q.  I  didn't  ask  you  that.  I  asked  you  if  you 
took  into  consideration  what  I  asked  you  in  arriv- 
ing at  your  opinion. 

A.  Well,  as  I  understand  Mr.  Vitousek 's  ques- 
tion, I  stated  that  my  opinion  there  was  a  damage 
of  a  million  dollars. 

Q.     I  heard  that  very  distinctly. 

A.  Now,  that  million  dollars  has  nothing  to  do 
with  the  takings  of  1939. 

Q.  Then  will  you  answer  the  question?  Did  you 
consider  the  takings  other  than  those  in  these  13 
cases  on  trial  here?  A.     I  did  not. 

Q.    You  don't  think  it  would  be  the  proper  way 
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to  approach  them,  to  considei*  those  picviuns  tak- 
ings 1 

A.  Well,  bear  in  mind  1  am  only  confined  io  a 
picture  [1585]  of  4,400  acres  versus  3,000  acres. 

Q.  1  understand,  liut  will  you  answer  my  ques- 
tion, please? 

A.  Why,  I  should  imagine  if  they  were  brought 
into  the  picture  there  would  be  a  greater  damage. 

Q.  Did  you  give  anything  in  this  case  because 
of  any  takings  other  than  those  involved  in  these 
13  cases  on  trial  ? 

A.  Just  these  cases  covered  by  a  thousand 
eighty-seven  odd  acres. 

Q.  And  the  reason  that  you  didn't  is  because 
you  didn't  think  it  should  be  done  to  arrive  at 
the  opinion  that  you  have  given,  is  that  right? 

A.     I  wasn't  asked  that. 

Q.  WeU,  I'm  asking  you  now.  Do  you  think  it 
would  be  i^roper  to  do  that  to  arrive  at  the  decrease 
in  value  for  these  taking  i 

A.     You  mean  by  these  takings  back  to  '39? 

Q.     In  these  cases  involved  here. 

A.  Well,  you  are  confining  me  to  a  certain 
acreage. 

Q.     Sure,  I  'm  confining  you. 

A.  If  you  will  allow  me  to  ask  me  to  increase 
the  acreage  back 

Q.  WiU  you  please  answer  my  question?  That's 
all  I  can  allow,  Mr.  Crozier,  I'm  sorry. 

A.    Well,  then,  I  don't  quite  understand  j'ou. 

Mr.  Vitousek:     If  the   Court  please,   we  object 
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to  this  question.  It's  an  attempt  to  impeach  a 
previous  question.  He's  got  a  right  to  test  his 
knowledge  as  to  what  he  took  into  consideiation. 
He  says  he  has.   He  did  not  go  back  to  this  day. 

Mr.  Rathbun:  This  goes  back  to  his  reasons  as 
to  why  he  did  or  did  not  do  these  things. 

Mr.  Vitousek:  And  we  submit  it  is  not  jjroper 
cross-examination. 

The  Court :    Do  you  want  the  question  read  ? 
(The  reporter  read  the  question  referred  to.) 

The  Court:     Do  you  luiderstand  the  question? 

A.  I  presume  these  taking — you  are  going  back 
to  1939,  aren't  you? 

Q.  I  am  not.  I  am  going  to  these  cases.  Please 
read  the  question  again.  You  are  writing  there; 
no  wonder  you  don't  miderstand  the  question. 

A.    You  talk  about  these  questions 

Q.     In  these  cases  on  trial. 

A.  Why,  yes,  certainly,  as  the  basis  of  your 
opinion,  it  would,  before  and  after 

Q.     How  would  that  affect  your  opinion? 

A.  The  opinion  stands,  for  it  is  in  these  cases 
of  consolidation,  as  of  June  21,  1944. 

Q.  But  3^ou  know,  don't  you,  that  as  a  matter 
of  fact  [1587]  all  of  the  cases  previous  to  the  ones 
involved  in  these  law  suits  were  settled,  and  either 
the  judgment  of  the  Court  that  was  entered  re- 
leased as  against  all  claims  and  demands  of  any 
nature,  or  else  the  stipulation  by  which  they  were 
settled,  as  far  as  Honolulu  Plantation  Company 
was  concerned,  provided  that?  You  know  that, 
don't  you? 
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Mr.  Vitousek:  If  the  Court  please.  W'c  (jl^jcct, 
to  that  question  as  imi)roi)er  cross-examination.  The 
records  in  those  previous  cases  will  speak  for 
themselves.  That's  a  very  controversial  issue,  as 
counsel  well  knows.  It's  bringing  up  nothing  that 
was  brought  up  on  direct.  It's  not  cross-examin- 
ing any  matters  involved  in  this  case.  The  witness 
has  testified  as  to  what  he  took  into  consideration, 
and  as  to  his  knowledge  of  the  action  of  tliis  Court 
or  counsel  of  previous  cases  is  not  proper  cross- 
examination. 

Mr.  Rathbun:  In  answer  to  what  counsel  well 
knows,  that  that  is  a  controversial  issue,  I  don't 
know  of  any  such  thing.  They  settled  for  every- 
thing in  this  that  was  ever  taken  from  Honolulu 
Plantation  Company,  and  the  records  of  this  Court 
show  ill  the  cases  on  file  in  the  Clerk's  Office — every- 
thing except  these  13  cases.  Now,  if  this  man  took 
into  consideration  those  other  cases  that  were  set- 
tled and  released,  all  claims  of  any  kind  or  nature, 
I  have  a  right  to  know  it.   The  other  man  did. 

The  Court:  Well,  whether  they  are  or  are  not 
settled  [1588]  dei^ends  on  what  is  on  the  record 
here  in  these  cases. 

Mr.  Rathbmi:  Well,  I  am  stating,  your  Honor, 
that  is  what  is  on  record. 

The  Court:  And  that  involves  a  legal  question. 
But  you  may  ask  him  what  he  knows  about  that  and 
what  he  considered  it  to  be. 

Mr.  Rathbun:  That's  all  I'm  after,  what  he 
knows  about  it.  And  I  don't  think  it's  a  legal  ques- 
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tion.    It's  plain  language.    Nobody  has  ever  raised 

any  legal  question  on  it. 

The  Court:     There  seems  to  be  one  here. 

Mr.  Rathbun:  Pardon  me,  your  Honor,  may  I 
ask  him  in  what  respect  that  particular  thing  is  in 
question  ? 

The  Court:  You  and  Mr.  Vitousek  don't  seem 
to  agree. 

Mr.  Rathbmi :  The  record  shows  that  he 's  wrong. 
They're  on  record.  The  Court  takes  judicial  notice 
of  its  own  files.  We  can  get  them  if  your  Honor 
wants  to  see  them. 

The  Court:     I  have  seen  them. 

Mr.  Vitousek :  Counsel  knows  very  well  that  this 
was  an  issue  before  the  conunittee  that  came  out 
here,  and  the  United  States  representative  who 
tried  the  case  went  on  the  stand  himself  and  tes- 
tified contrary  to  what  counsel  is  now  telling  the 
Court. 

The  Court:  I  don't  know  anything  about  that. 
We  are  getting  away  from  the  point  of  the  ques- 
tion. 

Mr.  Rathbun:  It's  not  what  he  testified.  What 
the  [1589]  judgment  shows  is  that  it  was  complete 
satisfaction  of  all  claims.  That's  final,  no  matter 
what  anybody  testified. 

The  Court:  The  witness  may  answer  the  ques- 
tion. 

A.  Mr.  Rathbun,  I  presmne  you  are  pertaining 
to  the  stipulation  that  was  entered  into  between  the 
Government   and   Honolulu   Plantation,    of   which 
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some  two  Iiuiidrod  thirty-eight  or  two  hundred 
thirty -nine  thousand  dollars  was  i)aid.  Now,  J  don't 
know  for  sure. 

Q.  Not  these  cases  on  trial,  you  understand  that, 
that  are  on  trial?  You  understand  that,  don't  you? 

A.  I  understand  that  that  stijjulation  does  not 
include  these.  Now,  just  Avhat  that  stipulation  cov- 
ered, what  condemnation  suits  that  I  was  invohod 
in,  I'm  not  sure. 

Q.  I  didn't  ask  you  the  ones  you  were  involved 
in.  I  asked  you  about  your  knowledge  about  that 
settlement. 

A.  I  have  very  little  knowledge  about  the  settle- 
ment. 

Q.  You  never  heard  about  any  that  released  all 
claims  and  demands? 

A.  Except  that  the  document  was  presented  to 
me  at  this  House  hearing  here.  It's  the  first  time 
I  ever  saw  it. 

Q.  You  never  heard  it  talked  about  with  any- 
body? A.     No,  no. 

Q.     Never  in  your  life? 

A.  Mr.  Wickam  never  talked  to  me  about  it  at 
all.   I  have  no  idea  of  how^ [1590] 

Q.  You  found  it  out  in  comiection  with  that 
claim  when  Courtney  was  here,  the  Government 
claim  ? 

A.  That's  the  first  time  that  I  saw  the  stipu- 
lation. 

Q.    Well,  you  saw^  it  then,  didn't  you? 

A.    I  did. 
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Q.  And  that  was  before  you  made  up  your  mind 
to  an  opinion  that  you  testified  to  here,  wasn't  it? 

A.  Well,  that  was  after  I  had  already  made 
up  my  mind. 

Q.     Before  you  testified  here,  though,  wasn't  it. 

A.     Today. 

Q.     Yes.  A.     Yes,  certainly. 

Q.  Now,  did  you  consider  again,  in  the  face  of 
those  judgments  and  stipulations,  that  you  knew 
about  that  in  June  of  1939  that  there  commenced 
a  series  of  takings  in  which  cane  lands  were  lost 
to  the  United  States  and  others  and  that  the  losses 
continued  up  to  the  first  of  the  consolidated  cases 
being  tried  here? 

A.     Cane  lands  lost  to  the  United  States? 

Q.     Well,  read  it  again. 

(The  reporter  read  the  last  question.) 

A.  What  lands  of  the  United  States  did  the 
United  States  lose? 

Q.     I  didn't  say  they  lost  any.   I  didn't  say  that. 

A.    May  I  have  that  question  again?  [15913 
(The  reporter  reread  the  last  question.) 

A.     I  don't  understand  your  question. 

Q.    You  don't  understand? 

A.  I  can't  luiderstand  how  the  United  States 
lost  it. 

Q.  I  didn't  say  the  United  States  lost  it.  I  said 
lost  it  to  the  United  States. 

Mr.  Vitousek:  If  the  Court  please,  we  don't  like 
to  object  to  this  question  but  we  submit  it  is  not 
intelligible.  How^  can  you  lose  to  somebody  else? 
It  may  have  been  taken. 
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Mr.  Rathbun:     I  don't  know. 

Mr.  Vitousek:    We  don't  know  either. 

Mr.  Rathbun:  We  had  an  expert  testifying;  to 
it  that  way.   I  wondered  how  he  knew,  too. 

The  Court:  Well,  to  those  of  us  who  have  been 
with  this  case  from  its  start,  that  phrase  has  a 
meaning.  It  may  not  be  intelligible  to  someone  else. 
If  the  witness  says  he  can't  answer  the  question 

Mr.  Rathbun:  He  says  he  doesn't  understand  it. 
That  answers  the  question. 

Q.     You  don't  understand  that  question? 

A.  You're  getting  too  involved  for  me,  Mr. 
Rathbun. 

Q.  Supposing  that  in  1940  the  United  States 
took  500  acres  of  land  by  a  condemnation  suit,  just 
assume  that,  if  you  please,  the  year  1940,  and  that 
that  suit  was  settled  by  a  judgment  in  the  Court 
in  which  the  judgment  recited  that  it  [1592]  was  in 
full  of  all  claims  and  demands  and  damages  result- 
ing to  the  Honolulu  Plantation  Company  because 
of  the  taking  involved  in  that  case,  would  you  con- 
sider that  in  arri\ing  at  how  much  had  been  depre- 
ciated in  value  the  lands  involved  in  13  cases  in 
this  hearing? 

A.  Yes,  I  should  imagine  it  will  affect  my  mil- 
lion dollars  finding. 

Q.     How  would  it  affect  it? 

A.  Well,  my  million  dollars  finding  is  confined 
to  a  thousand  acres.  But  prior  to  that  you  now  set 
up  that  in  1940  there  was  another  five  himdred.  I 
should  imagine  it  would  have  some  effect  on  it. 
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Q.  What  effect  would  it  have?  You  are  the  one 
that  knows,  on  your  opinion. 

A.  Well,  it  all  depends,  Mr.  Rathbun,  on  many; 
factors  in  my  opinion. 

Q.     What  are  the  factors? 

A.  You'd  have  to  then  go  back  to  your  date 
of  1940  and  set  up  a  premise  of  before  and  after 
versus  the  premise  of  June  21,  1944,  before  and 
after.  And  I  made  no  study  of  that.  I'd  have  to. 

Q.  You  said  you  took  it  into  consideration, 
didn't  you? 

A.  Well,  mine  is  an  over-all  picture;  my  ex- 
I^erience  goes  further  back  than  that. 

Q.  Please  stick  to  the  question,  Mr.  Crozier, 
and  [1593]  we'll  get  along  so  much  faster.  Will 
you  answer  the  question? 

A.  Well,  I  think  I  did.  I  endeavored  to  say 
that  if  you  are  now  going  to  jmi  in  the  500  acres 
it  would  change  my  picture  of  the  so-called  before 
and  after  damage. 

Q.  I  didn't  ask  you  if  we  are  going  to  put  it  in. 
That  wasn't  my  question.  I  told  you  to  assume  the 
fact  that  that  had  happened  the  way  it  did,  name- 
ly, once  more,  there  had  been  500  acres  taken  in  a 
law  suit  by  the  United  States  Government  to  con- 
demn some  land;  a  judgment  was  entered  in  that 
case  and  a  release,  and  judgment  was  in  full  for  all 
claims,  damages  of  any  kind  or  description  arising 
out  of  that  condemnation  in  1940,  would  you  con- 
sider that  circumstance  the  fact  that  they  took  that 
land,  that  it  was  released,  and  the  payment  that  was 
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made,  and  Uk'  judgment  that  was  cMtcrcd  thai  was  in 
full  release  of  all  the  claims  and  demands,  would  you 
consider  that  in  arriving  at  the  ])efore  and  after  vaku^ 
of  the  land  involved  in  the  13  cases  on  trial.  If  so, 
to  what  extent  t 

Mr.  Vitousek:  If  the  Court  j^lease,  that  is  a 
double  question.  Why  couldn't  we  leave  that  alone  i 

Mr.  Rathbun:  Leave  out  the  last.  All  right,  I'm 
trying  to  save  time.  Leave  out  ''to  what  extent." 

A.  Is  your  500  acres  in  these  suits?  They  are 
not,  are  they? 

Q.  It's  not  in  these  suits.  That's  my  assump- 
tion. [1594] 

A.  Then  your  500  acres  of  1940  would  have  no 
effect  on  my  million  dollars  estimate. 

Q.  Now,  you  finally  answered.  And  you  didn't 
consider,  therefore, — asking  you  the  question  again 
— that  in  June,  1939,  there  conunenced  a  series  of 
takings  in  which  cane  lands  were  lost  to  the  United 
States  and  others  and  that  those  losses  continued 
up  to  the  first  of  the  consolidated  cases  being  tried 
here?  A.     I  did  not. 

Q.  That  W'Ouldn't  be  your  method  of  arriving- 
at  the  valuation  of  the  before  and  after  in  these 
cases,  would  it?  A.     It  would  not. 

Q.     It  w^ould  be  wrong,  wouldn't  it? 

A.  I'm  not  here  to  say  wdiether  it's  right  or 
wrong. 

Q.    What  do  you  consider 

A.    It's  my  own  opinion. 

Q.     that  it's  w'rong?  A.     No. 
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Mr.  Vitousek:  If  the  Court  please,  that's  im- 
proper cross-examination.  He  said  that's  his  opin- 
ion. Now  he  is  testing  what  other  people  think.  He 
is  entitled  to  think  what  he  meant. 

Mr.  Rathbmi:     I  want  to  find  out. 

Mr.  Vitousek:  It's  very  clear  that  he  had  not 
taken  it  into  consideration.  [1595] 

The  Court:    Proceed. 

Q.  Did  you  consider  in  arriving  at  your  opinion 
that  you  have  testified  to  here  that  following  the 
takings  in  1939  the  company  was  able  to  make 
replacement  of  cane  at  higher  elevations,  cane  land, 
replacement  of  cane  land?  A.     I  did  not. 

Q.  Do  you  think  that's  a  proper  item  to  be 
taken  into  consideration  in  arri^ring  at  the  value  of 
the  before  and  after  in  these  cases? 

A.     I  do  not. 

Q.  I  notice  in  Exhibit  16  that  you  have  identi- 
fied here,  made  up  by  you,  that  as  of  January  1, 
1935,  the  Honolulu  Plantation  Company  had  under 
lease  4,811.73  acres  of  land,  cane  land ;  that  on  Jan- 
uary 1,  1939,  they  had  under  lease  4,929.55  acres 
of  cane  land,  which  is  more  than  they  had  on  hand 
January  1,  1935.  There  were  condemnation  suits 
taking  Honolulu  Plantation  land  betwen  '35  and 
'39.  were  there  not?  A.     There  were. 

Q.  How  do  you  account  for  the  fact  that  they 
had  more  after  those  takings  in  1939  than  they 
had  in  1935? 

A.  These  figures  of  January  1,  '35,  January  1, 
'39,  are  the  areas  in  cane  under  lease  by  the  Hono- 
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lulu  Plantation,  and  that's  the  ar(>a.s  that  ai-e  glow- 
ing cane.    Now,  in  '35  they  might  have  had  5,200 
acres  of — 4,811  acres  of  cane  and  some  i)otential 
cane  land.  [1596] 
Q.     Did  they? 

A.     They,   the   Honolulu   Plantation,   had   addi- 
tional areas  that  from  time  to  time  they  could  go  to. 
Q.     How  much  in  1935  out  of  the  4,811  acres 
was  that  kind  of  land? 

A.     Well,  the  4,811  acres  is  actually  the  area  in 
cane. 

Q.     That's  what  I  thought.   Now,  therefore  your 
statement  is  immaterial,  isn't  it? 
A.     There's  a  plus  acreage  to  that. 
Q.     Never  mind  any  plus  acreage.    I'm  asking 
you  about  that  particular  acreage,  4,811.73  acres. 
A.     Is  what  they  had  in  cane. 
Q.     And  also  4,929.55  is  what  they  had  in  cane 
in  '39,  isn't  it?  A.     That's  correct. 

Q.  Now,  how^  do  you  account  for  the  fact  that 
they  had  more  in  1939  than  they  had  in  '35,  al- 
though the  Government  had  taken  acreage  away 
from  them  in  those  years  in  condemnation  suits? 

A.  Well,  between  the  periods  of  '35  and  the 
end  of  December,  '38,  they  had  gone  on  to  other 
areas  and  developed  this  cane  land. 

Q.  They  were  able  to  get  other  areas  to  develop 
to  replace  what  the  Goverimient  had  taken  ? 

A.  No,  I  don't  think  it  was  areas  that — that 
they  [1597]  already  had  imder  lease  in  1935  was 
not  used  as  cane. 
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Q.  Well,  how  did  they  get  the  additional  land 
with  the  Govermnent  taking  some  of  it  away  after 

A.  Well,  they  just  increased  their  acreage  of 
certain  Bishoi^  Estate  areas  or  McCandless  lease 
area. 

Q.     You  mean  by  additional  lease? 

A.     No,  same  areas  under  lease. 

Q.     Some  vacant  land  that  they  had? 

A.  Some  land  that  was  jDotential  cane  land  in 
'35. 

Q.  How  much  potential  cane  land  did  they  have 
January  1,  1935,  that  was  not  actually  in  cane? 

A.     I  haven't  any  idea. 

Q.     You  never  tried  to  find  out  ? 

A.     Only  a  limited  area  to  my  knowledge. 

Q.  WeU,  by  limited — ^you  have  no  idea,  then  you 
say  it's  limited? 

A.    A  couple  of  hundred  acres. 

Q.    What? 

A.    Maybe  four  or  five  hundred  acres. 

Q.  In  '35?  How  much  did  they  have  on  Jan- 
uary 1,  1939? 

A.  I  should  imagine  about,  maybe  three  hun- 
dred acres  that  they  could  find. 

Q.  In  arriving  at  your  opinion  that  you  have 
testified  to  in  this  case,  did  you  consider  the  book 
value  of  the  company  at  various  times  as  shoT\ai  on 
their  books?  [1598] 

A.  Well,  I  was  fairly  familiar  with  the 
books 
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Q.  I  didn't  ask  you  that.  Did  you  consider  it, 
is  my  question'^ 

A.     Well,  i  had  it  in  mind,  yes,  Mr.  Rathbun. 

Q.     What's  that?  A.     1  had  it  in  mind,  yes. 

Q.     Then  you  gave  it  consideration'^ 

A.     It  was  part  of  the  findings. 

Q.  And  it  is  part  of  tlie  material  on  which  you 
based  your  opinion  of  vahie,  iK'fore  and  after,  that 
you  have  testified  to?  A.     It  is. 

Q.  In  arriving  at  the  oj)inion  that  you  have 
given  here,  did  you  take  into  consideration  the 
earnings  during  the  years  prior  to  the  takings  in 
this  case? 

A.     Yes,  that's  part  of  the  study. 

Q.  And  it  had  an  effect  upon  your  opinion  of 
value,  did  it?  A.     It  did. 

Q.  Your  valuation  was  based  in  part,  in  other 
words,  upon  the  earnings  from  year  to  year  of  this 
company  ? 

A.     One  of  the  items  in  forming  my  opinion,  yes. 

Mr.  Rathbun:  May  we  take  a  recess  now,  your 
Honor? 

The  Court:    Yes. 

(A  short  recess  was  taken  at  12:00  noon.) 
After  Recess 

The  Court:     You  may  proceed. 
Jiy  Mr.  Rathbun: 

Q.  Now,  Mr.  Crozier,  you  have  testified  as  to 
your  source  of  information  about  these  various 
things,  among  other  things  to  certain  appearances 
and  schedules,  certain  appearances  made  by  owners 
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and  lessees,  schedules  filed  by  them  before  your  tax 

body,  is  that  right?  A.     That's  correct. 

Q.  Just  what  does  that  schedule  that  they  file 
show!  Are  those  public  records? 

A.     They  are. 

Q.    What  do  they  show  in  general? 

A.  We  tax  in  rem  to  the  owner  or  owners  there- 
on, and  the  owner  comes  in  and  identifies  these  par- 
cels by  our  mapping  system  and  checks  out  his 
nature  of  title  of  a  color  of  title,  whether  it's  a 
Land  Court  or  L.C.A.  or  a  grant  and  admits  the 
area  on  the  parcel.  They  advise  us  that  the  prop- 
erty is  under  lease,  or  occupied  or  tenanted  by  cer- 
tain individuals  or  an  individual.  And  we  turn,  if 
it's  large  areas,  especially  in  rural  areas,  we  turn 
to  the  lessee  or  occupant  or  tenant,  whoever  it 
might  be 

Q.    Is  this  in  the  schedules,  now? 

A.  Yes.  And  they  classify  them  as  to  the  dif- 
ferent types  of  land  by  reason  of  use,  cane,  pine- 
apple, or  ranch,  [1600]  what  it  is,  attributable  areas 
that  go  with  it,  as  I  have  heretofore  stated,  and 
any  other  areas  that  are  not  part  of  the  enterprise ; 
that  is,  the  occupant  submits  that. 

Q.  And  from  that  schedule  you  may  agree  or 
disagree  with  the  classification,  is  that  correct? 

A.  Yes.  In  the  early  stage  we  disagreed  con-- 
siderably  but  we  find  out — 

Q.    Do  you  or  do  you  not?  A.     We  do. 

Q.  Then  do  you  have  hearings,  have  oral  hear- 
ings, people  making  their  contentions  orally  on  it? 
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A.  On  classification,  no.  It  is  a  matter  between 
the  tax  office  and  the  owner  or  the  lessee. 

Q.  Well,  the  owner  or  the  lessee,  do  they  make 
an  appearance  there  and  give  you  their  contentions 
that  your  classification  is  wrong? 

A.  We  generally  call  them  in  and  tell  them 
their  classification  is  wrong. 

Q.     And  do  you  allow  them  to  argue  against  it? 

A.     They  do;  we  do. 

Q.  And  you  have  quite  protracted  hearings  on 
that,  do  you  not? 

A.  Yes,  and  we  go  to  the  grounds  and  try  to 
solve  the  problem  right  on  the  grounds. 

Q.  Is  there  a  court  reporter  present  at  those 
liearings  [1601]  to  put  down  the  contentions  of  the 
property  owner? 

A.  No,  that's  strictly  informal  conversation  be- 
tween tax  payer  and  assessor. 

Q.  There  is  no  record  made  and  there  has  been 
no  practice  made  by  the  tax  office  to  record  the 
contentions  made  orally  by  an  owner  in  regard  to 
his  assessment  valuation  for  tax  purposes,  no  rec- 
ord of  it  that  anybody  can  go  over  and  look  at  to 
see  what  they  contend? 

A.     Not  at  that  stage. 

Q.    At  any  stage? 

A.  Yes,  we  have  had  certain  cases  where  we 
have  disagreed  on  classification  and  rate,  the  ap- 
])licable  rate  to  the  classification,  and  that  is  in  the 
Tax  A7ipeal  Court,  and  that's  a  .iudicial  court  of 
record  with  stenographic  and  reporters'  notes. 
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Q.     That's  after  it  gets  away  from  your  office? 

A.     That's  correct. 

Q.  As  far  as  your  ofi&ce  is  concerned,  there  is 
never  any  record  raade  of  that? 

A.     None  at  all. 

Q.     That   anybody  could  look  at? 

A.  That's  correct.  Anybody  can  attend  but  there 
is  no  written  record  kept  of  these  interviews. 

Q.  So  anyone  wanting  to  look  it  up  afterwards 
to  find  out  wiiat  they  had  contended  as  to  certain 
things  as  you  had  [1602]  assessed  as  to  valuation, 
there  is  nothing  to  look  at  afterwards  as  a  record? 

A.     Except  their  classification. 

Q.     Except  their  schedule  of  classification? 

A.     That's  correct,  and  ours, 

Q.  Did  the  Honolulu  Plantation  Company  ever 
appear  before  your  tax  body  in  regard  to  the  taxa- 
tion on  the  land  involved  in  these  cases  on  trial? 

A.     They  have. 

Q.  Bid  you  have  any  conti'OA^ersies  with,  tliem 
or  disagreements  as  to  classification? 

A.     We  did. 

Q.     Did  you  have  any  hearings  on  it? 

A.  Yes,  we  had  conferences  on  it  and  went  on 
the  ground  and  endeavored  to  solve  the  classifica- 
tion problem  on  the  ground. 

Q.  No  record  of  what  took  place  there  that  any- 
body can  get  Avas  made  of  record? 

A.  No.  The  differences  never  went  to  litigation 
insofar  as  our  Tax  Appeal  Court. 

Q.  They  made  certain  contentions,  did  they, 
about  the  value  of  their  lands? 
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A.     Both,  as  to  classification  value,  yes. 

Q.  Did  you  go  into  the  question  of  invested 
capital  with  them  on  those  hearings  at  all  ?  [1603] 

A.  That  is,  partly;  that  is  a  separate  item,  Mr. 
Rathbun,  that  came  in  to  a  study  of  the  cane  land 
values  that  were  established  foi-  taxation  purposes. 

Q.,    Yes,   I  understand  that. 

A.     'J'hat's  correct. 

Q.     Will  you  answer  my  question? 

A.     It  was  considered. 

Q.     You  had  such  hearings  on  that? 

A.  Yes,  we  reviewed  their  capital  structure  and 
their  assets  and  the  items  that  constitute  the  real 
property  values — personal. 

Q.  In  1936  did  they  produce  evidence,  and  was 
there  discussion  of  their  capital  investment  that 
year  in  connection  with  taxation? 

A.  I  am  not  sure  what  yeai',  Mr,  Rathbun,  but 
1  believe  every  year  we  have  had  some  dispute 
or  argument  with  Honolulu  Plantation. 

Q.     In  regard  to  capital  investment? 

A.     Not  specifically. 

Q.     Well,   generally? 

A.  Indirectly,  yes,  but  the  main  argument  be- 
ing classification  of  their  lands. 

Q.  All  right.  That's  fine.  The  main  argument. 
-li>ut  did  they  re])resent  to  you  in  1945  what  their 
claimed  capital  investment  was?  [1604] 

A.     They  did  not. 

Q.     Did  they  in  1944? 

A.     Yes,  1  believe  in  the  yeai-,  in  the  latter  part 
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of  '44,  the  plantations  were  re-studied  for  revalua- 
tion purposes. 

Q.     Will  you  answer  my  question,  please? 

A.     They  did. 

Q.  Did  you  take  into  consideration  in  arriving 
at  the  opinion  that  you  have  testified  to  in  these 
cases  the  capital  investment  of  this  company  over 
the  different  years? 

A.  In  our  study  of  determining  the  average 
over-all  rate  for  Honolulu  Plantation  it  was  taken 
into  consideration. 

Q.  Did  you  go  into  the  book  value  of  the  per- 
manent investments  in  those  hearings  of  the  Hono- 
lulu Plantation  Company? 

A.  Insofar  as  the  buildings,  no,  because  the 
book  value  of  buildings  is  not  in  accordance  \vith 
the  provisions  of  the  law  to  arrive  at  tax  value 
for  the  improvements. 

Q.     Will  you  please  answer  my  question? 

A.  They  were  considered,  Mr.  Rathbun,  and 
eliminated  where  they  didn't  affect  tax  values. 

Q.  They  came  before  you  and  stated  what  they 
contended  was  the  book  value  of  the  permanent  in- 
vestment, is  that  right? 

A.     No,  not  that  one  figure,  no,  certainly  not. 

Q.     Never  did  that? 

A.     No,  that  has  nothing  to  do  with  our —  [1*^)05] 

Q.  Did  you  consider  that  at  all  in  the  opinion 
that  you  have  arrived  at  in  this  case? 

A.     The  one  figure,  no.  ' 

Q.    What  do  you  mean  by  one  figure? 
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A.  You're  talking  about  an  aggregate  over-all 
figure  ? 

Q.  I'm  talking  about  the  book  value  of  perman- 
ent investments. 

A.    Which  items?  Certain  items,  yes. 

Q.  What  items  did  you  consider  in  that  respect 
in  your  opinion? 

A.  If  you  will  let  me  have  a  corporation  exJiibit, 
I'll  pick  a  number  of  them  out. 

Q.  I  don't  know  what  '^corporation  exhibit" 
means. 

A.  Will  you  let  me  have  the  annual  staterient 
of  Honolulu  Plantation  for  the  year  in  question? 

Q.  Yes,  you  may  have  them;  they  are  ri?ht 
there.  A.    You  refer  now  to  the  year  what? 

Q.  I  didn't  confine  it  to  any  year  yet.  I  have 
asked  you  if  they  brought  that  out  before  you  in 
these  tax  hearings. 

A.  Well,  our  last  study  was  in  the  latter  part 
of  '45. 

Q.  All  right,  did  they  bring  out  the  book  value 
of  the  permanent  investments? 

A.  Yes,  we  had  the  statement  of  1944  available 
for  use  in  our  study. 

Q.     You  remember  what  it  was?  [16061 

A.     Offhand  I  do  not. 

Q.  At  the  time  you  testified  to  your  opinion  in 
this  case,  did  you  have  in  mind  what  they  claimed 
the  book  value  of  permanent  investments  were? 

A.     I  was — 

Q.     In  1945? 
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A.  — I  had  knowledge  of  it,  Mr.  Rathbun;  the 
specific  figure,  I  don't. 

Q.  Can  3^011  give  what  it  w^as  that  yon  took  into 
consideration  and  what  amoimt? 

A.  Well,  insofar  as  our  land  study,  w^e  took  in 
their  book  value  of  their  land — related. 

Q.  You  know  what  permanent  investTnent 
means,  don't  you?  A.     I  do. 

Q.  Well,  that's  what  I  asked  you.  How  much 
was  it  in  '45? 

A.  I  haven't  any  idea  of  the  figure,  Mr.  Rath- 
bun. 

Q.     How  much  was  it  in  '44? 

A.     I  have  no  idea,  no  idea  of  the  figure  in  '44. 

Q.  Still  you  considered  it  in  arriving  a+  your 
opinion  of  value  in  this  case,  is  that  right? 

A.     That's  part  of  the  factors,  yes,  sir. 

Q.    How  about  '43,  what  was  it? 

A.     Same  thing. 

Q.     '42  the  same  thing?  [1607] 

A.     Same  answ^er. 

Q.     '41  the  same?  A.     Same  answer. 

Q.     '40  the  same  thing?  A.     Same  answer. 

Q.  Did  you  ever  consider  in  connection  with  ar- 
riving at  this  opinion  of  value  that  you  have  testi- 
fied to  the  possibilities  of  this  mill  being  used  for 
something  other  than  the  production  of  raw  sugar? 

A.  Yes,  for  the  simple  reason  that  during  these 
various  times  the  mill  was  doing  other  things  than 
raw  sugar. 

Q.    Did  you  ever  make  a  study  to  see  what  the 
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possibilities    were    if    they    stopi^ed    making    raw 

sugar?  A.     No. 

Q.     Have  you  ever  thought  about  it? 

A.     Yes,  I  have  my  own  ideas. 

Q.  They  make  molasses  and  they  have  for  sev- 
eral years,  didn't  they  for  several  years,  molasses 
as  a  by-product  of  sugar?  A.     Yes,  sir. 

Q.  Do  you  know  any  other  by-products  that 
that  plant  could  be  used  for? 

A.     Cane  syrup  for  hot  cakes  and  the  like. 

Q.  Many  other  fields  in  which  the  plant  might 
be  used  other  than  developing  raw  sugar,  isn't  that 
right,  in  your  [1608]  opinion? 

A.  In  my  opinion,  yes,  it  had  possibilities  for 
( (flier  activity. 

Q.  As  a  matter  of  fact,  did  you  consider  in 
arriving  at  your  opinion  that  this  company,  Hono- 
lulu Plantation  Company,  in  1940  produced  raw- 
sugar  at  a  cost  per  ton  of  $54.62? 

A.  Yes,  that  cost  of  production  is  I'ather  an 
iiny)<)rtant  equation  in  our  so-called  productivity 
formula. 

Q.  If  if  C(^sf  them  more  to  produce  raw  <?ugar 
fliai]  they  could  have  bought  if  for,  you'd  take  that 
info  consideration  in  arriving  at  your  opinion? 

A.  I  wouldn't,  Mr.  Rafhbun,  T  wouldn't  go  out- 
side^ the  sco])e;  I'd  be  inclined  to  stay  within  the 
scope  of  the  enterprise  itself. 

Q.  Well,  isn't  that  the  enterprise  itself,  to  de- 
velop raw  sugar? 

A.    You  sort  of  got  the  bull  bv  the  tail.  YouVe 
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got  a  plantation  and  you've  got  your  own  fields 
and  your  areas,  and  you  have  your  competitor  down 
the  street — 

Q.     Will  you  answer  my  question,  please? 

Mr.  Vitousek:  He  is  entitled  to  explain  his  an- 
swer. 

Mr.  Rathbun:  He  hasn't  made  an  answer. 
There's  nothing  to  explain. 

Mr.  Vitousek:  He  did  make  an  answer.  He  said 
he  wouldn't  go  outside  the  enterprise.  [1609] 

The  Court:    Let's  start  all  over  again  and  have 
one  person  talking  at  a  time. 
By  Mr.   Rathbmi: 

Q.  A¥ould  you  and  did  you  consider  in  connec- 
tion with  your  opinion  and  in  arriving  at  your 
opinion  that  you  have  testified  to  in  this  case  that 
it  cost  the  Honolulu  Plantation  Company  in  the 
year  1940,  $54.62  per  ton  to  produce  raw  sugar? 

A.    I  did. 

Q.     Now,  why  did  you  consider  that? 

A.  Well,  that's  a  rather  important  factor  as  the 
cost  per  ton  of  sugar. 

Q.    A¥hy?  A.    Well— 

Q.     Insofar  as  your  opinion  is  concerned. 

A.  — $52.60  cost — there's  a  net  profit  per  ton 
of  sugar  over  the  gross  realizations;  that's  a  low 
production  of  $54.62. 

Q.  And  that  has  an  affect  on  the  before  and 
after? 

A.  That  would  affect  earnings  and  many  fac- 
tors, what  rent  they  could  pay. 
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Q.  That  would  affect  your  valuation  of  before 
and  after  that  you  testified  to? 

A.     Indirectly,  yes,  Mr.  Rathbun,  certainly. 

Q.  And  if  they  produced  raw  sugar  at  a  price 
which  was  greater  than  they  could  bring  it,  than 
they  could  buy  it  for,  that  would  affect  your  opin- 
ion, too,  wouldn't  it?  [1610] 

A.  No,  T  doubt  if  it  would,  because  theyVe  got 
to  stay  within  their  enterprise.  You  can't  go  afield 
and  say  we'll  go  down  to  Ewa  and  buy  Ewa  for 
half  and  close  up  what  we've  got. 

Q.  Supposing  they  did  go  outside,  whether  you 
like  it  or  not,  and  buy  raw  sugar? 

A.  Well,  if  it  was  physically  present  and  the 
like,  it  might  bo  taken  into  account. 

Q.  Would  you  take  it  into  account,  and  did  you 
take  it  into  account? 

A.  How  much,  one  ton  or  90  percent  of  their 
products  ? 

Q.  Supposing  that  it  cost  them  in  the  year  1940, 
$54.62  a  ton?  Supposing  it  cost  them  in  1940,  $54.62 
to  bring  the  sugar  to  a  refined  stage,  whereas  they 
could  buy  the  raw  sugar  and  bring  it  in  at  $51.88, 
would  that  have  any  effect  upon  your  opinion  that 
you  have  testified  to? 

A.  That  would  depend  upon  many  factors,  as 
to  the  amount  and  who  they  buy  it  fi'om,  and  what 
is  the  stability  of  flow — 

Q.    Who  to  buy  it  from  if  they  buy  it  for  less? 

A.     How  are  they  going  to  buy?  How  long? 

Q.     That's  a  fact — let's  assmue,  it  please. 
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The  Court:  Just  a  minute.  Just  a  minute,  let 
the  witness  answer  the  question  and  then  you  ask 
your  next  question. 

Mr.  Rathbmi:  If  he'll  answer  it,  I'll  get  along 
fine,  but  he  doesn't  answer  them.  That's  the  trouble. 
That's  what  [1611]  makes  the  trouble. 

The  Court:  You  cause  more  trouble  by  askmg 
additional  questions  before  the  witness  answers  one 
question. 

Mr.  Rathbun:  Well,  that's  my  way  of  directing 
my  attention  to  what  he's  driving  at. 

The  Court:  I  realize  that,  but  it  causes  con- 
fusion. 

Mr.  Rathbmi:  Well,  T  don't  know  any  other  way 
of  doing  it. 

Mr.  Vitousek :  If  the  Court  please,  may  I  inter- 
pose an  objection?  He  was  answering  and  he  gave 
a  sensible  answer. 

Mr.  Rathbun:  And  I  contend  it  had  nothing  to 
do  with  my  question. 

The  Court:    Have  you  finished  your  answer? 

The  Witness:     Yes. 
1]y  Mr.  Rathbun: 

Q.  You  have  seen  the  claim  prepared  by  the 
Honolulu  Plantation  Company  for  filing  with  the 
Congress  of  the  United  States,  have  you  not? 

A.     I  have. 

Q.  CloA^ernment  Exhibit  No.  1  for  identification 
in  this  case.  And  you  have  likewise  seen  table  No. 
2  attached  to  it,  have  you? 
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A.  If  tliis  supposition — if  this  exhibit  is  the 
same  as  I  have. 

Q.  Well,  look  at  it  and  sec.  It's  the  only  one 
1  have  [11)12]  and  know  anything  about. 

A.  If  table  2  is  the  same  one  as  T  have,  and  I 
presume  it  is. 

Q.    What  do  you  mean  ''you  have?'^ 

A.  Well,  I'll  have  to  get  my  copy  and  go 
through  it  page  for  page.  There  may  be  an  amend- 
ment or  an  adjustment. 

Q.  You  know  what  you  saw,  don't  you,  before 
you  testified  in  this  case? 

A.  But  this  is  a  voluminous  book  with  lots  of 
schedules  in  it. 

Q.     I'll  guarantee  you  that. 

A.  You'll  have  to  wait  until  I  check  my  copy 
versus  this. 

Q.    Where  is  your  copy? 

A.     At  the  tax  office. 

Q.  Well,  T  want  to  ask  questions  on  that,  so 
you  had  better  get  it.  I  can't  go  any  further  with 
it  until  I  connect  it  up  with  this  particular  ex- 
hibit. 

The  Court:  How  long  would  it  take  you  to  get 
your  copy? 

The  Witness:    About  five  minutes. 

The  Court:    All  right,  we'll  take  a  brief  recess. 
(A  short  recess  was  taken  at  12:33  p.m.) 
After   Recess 
By  Mr.  Rathbun: 

Q.     All  right,  now?  [1613] 
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A.     This  table  2  on  this  copy  I  have  never  seen. 

Q.     Never  seen  it? 

Mr.  Vitousek:    Which  copy? 

Mr.  Rathbun:  Marked  Groveriunent  Exhibit  1 
that  I  have  asked  about. 

Mr.   Vitousek:     That's  all  I'm  asking. 

The  Court:    But  this  isn't  clear.  That's  the  point. 

A.    My  table  2  in  my  copy  is  not  the  same  at  all. 

Q.     What  copy  have  you  got? 

A.  I've  got  a  copy.  It  says  ''Before  the  Con- 
gress of  the  United  States,  Washington,  D.  C." 

Q.     All  right,  where  did  you  get  it  and  when? 

A.     Mr.  Kay  gave  it  to  me. 

Q.     When?  A.     Prior  to  1945. 

Q.  Prior  to  1945?  Have  you  ever  seen  this  one 
before?  Examine  it  clear  through,  will  you  please? 

Mr.  Vitousek:  ''This  one,"  I'd  like  the  record 
to  show  what  counsel  means.  ^ 

Mr.  Rathbun:  Government  Exhibit  1,  the  one 
that  I'm  talking  about. 

The  Court:     For  identification. 

A.  I  understand,  Mr.  Rathbun,  there  was  an 
amended  or  revised  one  made,  and  T  have  seen  it 
around  somewhere,  but  it  is  not  my  copy.   [1614] 

Q.     You  have  seen  what  around  somewhere? 

A.     The  revised  one. 

Q.     I  don't  know  anything  about  the  revised  one.' 
There  hasn't  been  any  in  this  case.  I'm  asking  youj 
about  this  one  now.  Did  you  ever  see  that  one  be- 
fore. Exhibit  1  for  identification? 

A.     I  can't  say  for  sure,  Mr.  Rathbun. 
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Q.     You  can't  say   for  sure? 

A.     No,  1  do  know  that  I  have — 

Q.     Never  mind  that. 

A.  — a  copy  here  that  has  not  the  same  schedule 
2,  and  I  understand  this  one  was  revised,  and  you 
nuist  have  the  revised  one. 

Q.    Which  was  revised? 

A.     The  one  that  you  have. 

Q.     Are  you  sure  of  that? 

A.     I  understand  this  was  the  first. 

Q.  You  mean  by  "this"  the  one  that  you  pro- 
duced yourself?  A.     Yes. 

Q.     That  was  the  first  one? 

A.     The  one  tliat  I  have  in  my  possession. 

Q.  And  the  one  that  I  have  was  the  one  they 
finally  revised  and  filed  with  Congress? 

A.  I  haven't  any  idea  whether  they  filed  it  in 
Congress.  [1615] 

Q.  Well,  this  is  the  second  one  of  Government's 
Exhibit  1,  is  the  revision,  then? 

A.     It  must  be. 

Q.     Is  that  what  you  say? 

A.     It  must  be,  Mr.  Rathbun. 

Q.  Then  confine  your  attention  to  Government 
Exhibit  No.  1  that  I  am  sho\ving  you.  If  it  ap- 
peared in  that  document  on  table  2  attached  to 
that  exhibit  that  raw  sugar  cost  the  Honolulu  Plan- 
tation Company  $51.05  to  produce  and  they  bought 
it  in  that  year  from  outside  people  for  $48.48, 
would  that  make  any  difference  in  the  opinion  that 
you  have  testified  to  in  this  case  ? 
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A.     It  would  not. 

Mr.  Vitousek:  If  the  Court  please,  may  I  have 
my  objection?  It  does  not  so  appear  in  the  state- 
jnent  counsel  is  handing  the  witness.  And  I  think 
that  should  be  called  to  his  attention.  It  is  the 
cost  of  refined  sugar  and  not  raw^  the  figure  that 
he  is  giving,  in  his  own  schedule.  Now,  if  he  is 
snaking  an  assumption — 

Mr.  Rath  bun:     It  says  outside  raws  price  paid. 

The  Court:    One  at  a  time. 

Mr.  Rathbmi:  I  want  to  show  it  to  your  Honor. 
Argue  over  what  it  means — here's  what  it  says. 
(To  Mr.  Vitousek)  If  you  will  let  me  do  this 
first.  "Cost  after  credit,  outside  raws,  su2:ar  pur- 
chased, 96°,  refined  made,  price  paid,  $48.18." 
[1616]  And  here  is  your  refined  in  the  next  column, 
as  I  read  it. 

Mr.  Vitousek:  If  the  Court  please,  that's  all 
refined. 

Mr.  Rathbun:    Yes,  the  second  column. 

Mr.  Vitousek:  They  are  not  the  ones  that  you 
are  reading. 

Mr.  Rathbun:  What  are  not  the  ones  I'm  read- 
ing" ^ 

Mr.  Vitousek:  You  gave  a  figure  of  the  i)lanta- 
tion  of  fifty-four. 

Mr.  Rathbun:  Fifty-one  is  what  I  asked  him 
last,  and  this  one.  And  that's  raw. 

The  Court:    I  think  the  question  is  all  right. 

^Ir.  Rathbmi:    I  asked  my  question. 
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The  Court:  The  objection  to  the  question  is  over- 
ruled. Now,  you  may  answer  it. 

Q.     Your  answer  was   no,   is  that  right? 

A.     That's  correct. 

Q.  And  if  the  Honolulu  Plantation  Company  in 
the  year  1941  produced  raw  sugar  for  $54.55  a  ton 
and  paid  $51.76  per  ton  for  it  from  outside  people, 
would  that  in  any  way  change  the  opinion  that  you 
have  given  in  this  case?  A.     It  would  not. 

Q.  And  in  the  year  1942,  if  it  cost  the  Honolulu 
Plantation  $77.81  to  produce  raw  sugar  and  they 
bought  it  from  outside  sources  for  $70.06,  v,'ould 
that  make  any  difference  in  your  opinion  or  have 
any  effect  on  it?  A.     It  would  not.   [1617] 

Q.  And  if  in  the  year  1943  they  produced  raw 
sugar  for  $70.80  and  bought  it  outside  for  $61.79, 
would  that  make  any  difference  in  your  opinion? 

A.     You  said  sixty-one?  It's — 

Q.     $69.79.  A.     It  would  not. 

Q.  And  in  the  year  '44,  if  it  cost  them  $101.75 
to  produce  a  ton  of  raw  sugar  and  they  b(nidit  raw 
sugar  at  $71.04  per  ton,  would  that  make  any  dif- 
ference in  your  opinion?  A.     It  would  not. 

Q.  Did  you  take  any  consideration  of  the  fact, 
in  arriving  at  the  opinion  you  have  testified  to 
here,  that  this  was  economically  oj)erated  com- 
pany? A.     I  assumed  that. 

Q.  If  they  could  buy  raw  sugar  for  less  tlian 
tlie.y  could  produce  it  for,  that  would  not  hi  econ- 
omic, would  it? 

A.     On  the  face  of  tliat  statement,  no. 
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Q.  That's  what  I  am  confining  it  to,  that  state- 
ment. A.     That's  correct. 

Q.  It  would  not  show  an  economically  operated 
company,  would  it? 

A.     Just  confining  it  to  those  two  figures,  no. 

Q.  It  means  they  are  losing  $30  a  ton  by  pro- 
ducing raw  sugar  themselves? 

A.     By  that  arthmetic,  yes.   [1618] 

Q.  I  show^  you  the  same  Government  Exhibit  1 
and  ask  you  whether  or  not  you  have  ever  seen 
table  9  contained  in  that  exhibit  attached  to  it? 

A.  Your  table  9  in  your  Government  exhibit  is 
evidently  a  revised  one  compared  to  the  one  that 
my  table  is. 

Q.  The  figures  at  the  top  of  that  table  are  sub- 
stantially the  same  as  the  ones  in  the  table  9  that 
you  liaA^e  in  your  document,  are  they  not? 

A.     So  far  as  the  last  column  is  concerned. 

Q.     The   last   column  under  the   word   ''total"? 

A.     That's   right. 

Q.  And  what  does  that  represent  as  you  see  it 
on  this  document? 

The   Court:     Exhibit  1? 

Mt.  Rathbun:     Yes,  Exhibit  1. 

A.  Table  9  is  the  allocation  of  depreciated  items 
— table  9  of  the  Government's  Exhibit  1,  allocation 
of  depreciated  propertj^  items  to  the  remaining 
acreage  reflecting  measured  burdens  per  acre. 

Q.  Now,  what  does  your  table  9  show  as  a  head- 
ing? A.     Book  value  of  property  investments. 

Q.     Now,  on  the  totals  for  the  years  1936  to  1945, 
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not  including  '45,  tlie  figures  under  the  word 
"totals"  are  j^ractically  the  same,  are  they  not, 
varying  a  thousand  or  two  dollars,  that's  all? 

A.     For  the  year  '44  or   '45? 

Q.     Leaving  out  '45. 

A.  Well,  if  the  outside  total  of  '44  is  exactly  as 
to  the — 

Q.  Yes,  but  the  rest  of  them  only  vary  a  thou- 
sand dollars  or  so,  isn't  that  it? 

A.  There's  variance  all  the  way  through.  That's 
correct. 

Q.  Can't  you  look  at  it  and  tell  whether  [  am 
right  in  that  statement? 

Mr.  Vitousek:  We'd  like  to  stop  objecting  and 
let  it  go,  but  I  can't  understand  this.  We  object 
to  this  line  of  cross-examination  as  to  the  difference 
of  the  book  Mr.  Crozier  has  and  the  book  counsel 
has.  It's  got  nothing  to  do  with  the  case.  It's  a 
mere  exhibit  for  identification,  and  what  has  it  got 
to  do  with  this  cross-examination  or  any  testimony 
given  by  this  witness  on  direct  examination? 

The  Court:  I  don't  know  at  the  moment,  but  it 
may  lead  to  something.  Proceed. 

Q.  Tell  me  the  difference,  if  you  can't  do  that 
the  way  T  did  it  with  my  naked  eye,  just  going 
over  the  amount  iii  the  last  column  of  the  total 
at  the  top  of  that  table  9  that  you  have  and  table 
9  that's  in  Government  Exhibit  1  for  identification, 
what  your  document  shows  for  1936? 

A.  $2,840,716.28,  which  is  the  same  as  your  ex- 
hibit. [1620] 
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Q.     All  right.    What  is  there  to  show  for  '37? 
A.     $2,906,684.47. 

Q.     Exactly  the  same,  isn't  it,  as  this  one? 
A.     Correct. 
Q.     '38?  A.     $3,]  28,753.49. 

Q.  The  difference  is,  is  it  not,  that  this  Govern- 
ment Exhibit  1  shows  $3,128,735.49? 

A.     That's  right,  as  against  my  $753.49. 

Q.     Yes.  And   '39? 

A.     '39,  $3,355,318.16. 

Q.     Exactly  the   same,   is   it  not? 

A.     Exactly  the  same. 

Q.    And  in  '40?  A.     $3,202,458.99. 

Q.     Exactly  the  same?  A.     The  same. 

Q.     '41?  A.     $3,024,248.89,  the  same. 

Q.     '42? 

A.     $2,881,747.77,  which  is  the  same. 

Q.     '43?  A.     $2,832,951  even,  the  same. 

Q.  No,  it  isn't  the  same.  This  docmnent  sliows, 
Government  Exhibit  1,  $2,834,591.   [1621] 

A.     Well,  you  are  two  thousand  dollars  m.ore. 

Q.     A  difference  of  two  thousand  dollars? 

A.    Yes. 

Q.     '44? 

A.     '44   is   $2,799,410.39,   the  same. 

Q.  Now,  what  does  this  column  of  totals  imder 
the  word  ''total"  on  table  9  in  Government  Exhibit 
1  represent  as  you  look  at  it? 

A.     I  haven't  the  least  idea. 

Mr.  Yitousek:     That's  been  asked  and  answered 
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and  the  witness  is  entitled  to  see  it  again.  He  read 

the  title.  The  title  speaks  for  itself. 

Mr.  Rathbiin:  That  isn't  the  question.  The  ques- 
tion is,  what  does  it  mean  to  him^  Because  he  saw 
the  same  figures  that  he  had  in  front  of  him. 

The  Court:     The  question  may  be  answered. 

Mr.  Vitousek:  If  the  Court  please,  I'd  like  to 
have  a  further  examination.  I'd  like  to  run  through- 
out this.  It's  imj) roper  to  examine  a  witness  on 
an  exhibit  for  identification. 

INfr.  Rathbun :  Which  I  offei'ed  to  put  in  evi- 
dence. 

Mr.  Vitousek:  It  hasn't  been  received.  It  hasn't 
been  properly  proved  yet. 

The  Court:  The  objection  is  overruled.  You  may 
have  an  exception.  Now,  do  you  understand  the 
question  ?  Referring  to  th(»  exhibit  for  identification, 
he  is  asking  under  that  [1622']  particular  heading 
that  he  has  previously  referred  to,  what  the  total 
figure  there  means  to  you. 

A.  A¥ell,  by  deductions  table  9  says  ''Allocation 
of  Depreciated  Property  Items  to  Remaining  Ac- 
reage Reflecting  Measured  Burdens  Per  Acre." 
Whoever  compiled  the  statement  found  some  totals 
representing  these  odd  millions  of  dollars. 

Q.  And  in  the  copy  that  you  have,  it  is  called 
''Book  Value  of  Property?"  Now,  what  do  you 
think  it  is  or  w'hat  it  says  on  Government  Exhibit 
1? 

A.  I  haven't  the  least  idea,  Mr.  Rathbun.  I 
haven't  checked  these. 
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Q.  What  did  you  consider  it  as  in  arriving  at 
your  opinion  of  value  in  this  case? 

A.  I  never  bothered  with  this  in  my  opinion  in 
this  case. 

Mr.  Vitousek:  What's  this,  what's  this  that  the 
witness  was  referring  to?  He  didn't  bother  with 
what? 

A.  So-called  copy  that  I  had  from  the  Hono- 
lulu Plantation,  as  the  petition  that  they  filed  or 
proposed  to  file  before  Congress,  of  the  Honolulu 
Plantation. 

Q.  You  testified  in  this  case  that  among  the 
other  things  that  you  considered  was  the  necessary 
invested  capital  to  run  a  plantation,  did  you  not? 

A.     I  did. 

Q.  Did  you  consider  that  those  figures  on  table 
9  of  [1623]  Government  Exhibit  1  represent  in- 
vested capital  for  the  years  that  are  shown  ? 

A.  I  haven't  any  knowledge  of  what  they  mean, 
Mr.  Rathbun. 

Q.  You  never  studied  those  figures  in  that  table 
that  you  have  in  the  document  that  vou  produced? 

A.     I  read — 

Q.  Corresponding  with  these  before  you  gave 
your  opinion?  A.     That's  correct. 

Q.  If  the  book  value  of  the  permanent  ins^est- 
ment  of  this  company  on  January  1,  1945,  was 
$2,702,044.06,  would  that  change  your  opinion  that 
you  have  given  in  this  case  in  any  way? 

A.     It  would  not. 
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Q.  Assuiriing-  that  that  was  the  capital  invest- 
ment, would  it  change  your  opinion  any? 

A.     It  would  not. 

Mr.  Rathbun:  May  we  stop  here,  Judge?  I  can't 
get  through. 

The  Court:  Yes,  it  being  one  o'clock,  we  will 
adjourn  for  the  day  and  resmne  tomorrow  morning 
at  nine. 

(The  Court  adjourned  at  1:00  o'clock  jj.m.) 

Honolulu,  T.  H.,  December  20,  1946 

The  Clerk:  CivH  No.  514,  United  States  of 
America  versus  257.654  acres  of  land,  and  Civil 
Nos.  521,  525,  527,  529,  532,  533,  535,  540,  544  548 
and  684,  for  further  trial. 

The  Court:  Gentlemen,  before  we  begin  this 
morning,  by  conference  had  yesterday  w^e  have  al- 
]*eady  agreed  with  reference  to  next  week,  which 
is  Christmas  week,  that  we  will  not  have  sessions 
the  day  before  and  the  day  after  Christmas.  I  over- 
looked at  the  time  I  talked  with  you  on  that  sub- 
ject the  fact  that  on  Monday  next  a  language 
school  case  is  coming  on  for  ten  o'clock  in  the  morn- 
ing, for  an  application  for  an  injimction.  J  have 
no  means  of  telling  now  whether  that  will  take 
five  minutes  or  five  hours  or  five  daj^s.  I  am  won- 
dering, in  view  thereof,  if  we  should  leave  ^^onday 
free  for  the  handling  of  that  lan2:uage  school  mat- 
ter, and  in  view  of  the  fact  that  the  week  v'ill  be 
thoroughly  disrupted  whether  we  should  go  to  our 
original  thought  of  passing  the  Christmas  week  by. 
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Q.  What  did  you  consider  it  as  in  arriving  at 
your  opinion  of  value  in  this  case? 

A.  I  never  bothered  with  this  in  my  opinion  in 
this  case. 

Mr.  Vitousek:  What's  this,  what's  this  that  the 
witness  was  referring  to?  He  didn't  bother  with 
what? 

A.  So-called  copy  that  I  had  from  the  Hono- 
lulu Plantation,  as  the  petition  that  they  filed  or 
proposed  to  file  before  Congress,  of  the  Honolulu 
Plantation. 

Q.  You  testified  in  this  case  that  among  the 
other  things  that  you  considered  was  the  necessary 
invested  capital  to  run  a  plantation,  did  you  not? 

A.     I  did. 

Q.  Did  you  consider  that  those  figures  on  table 
9  of  [1623]  Government  Exhibit  1  represent  in- 
vested capital  for  the  years  that  are  shown? 

A.  I  haven't  any  knowledge  of  what  they  mean, 
M7'.  Rathbun. 

Q.  You  never  studied  those  figures  in  that  table 
that  you  have  in  the  document  that  vou  produced? 

A.     I  read — 

Q.  Corresponding  with  these  before  you  gave 
your  opinion?  A.     That's  correct. 

Q.  If  the  book  value  of  the  permanent  invest- 
ment of  this  company  on  January  1,  1945,  was 
$2,702,044.06,  would  that  change  your  opinion  that 
you  have  given  in  this  case  in  any  way? 

A.     It  would  not. 


I 


Honolulu  Plantation  Co.  925 

(Testimony  of  C.  C.  Crozier.) 

Q.  Assuiriing  that  that  was  the  capital  invest- 
iiient,  would  it  change  your  opinion  any? 

A.     It  would  not. 

Mr.  Rathbun:  May  we  stop  here,  Judge?  I  can't 
get  through. 

The  Court:  Yes,  it  being  one  o'clock,  wc  will 
adjourn  for  the  day  and  resiune  tomorrow  morning 
at  nine. 

(The  Court  adjourned  at  1:00  o'clock  fj.ra.) 

Honolulu,  T.  H.,  December  20,  1946 

The  Clerk:  Civil  No.  514,  United  States  of 
America  versus  257.654  acres  of  land,  and  Civil 
Nos.  521,  525,  527,  529,  532,  533,  535,  540,  544,  548 
and  684,  for  further  trial. 

The  Court:  Gentlemen,  before  we  begin  this 
morning,  by  conference  had  yesterday  we  have  al- 
ready agreed  wdth  reference  to  next  week,  which 
is  Christmas  w^eek,  that  we  will  not  have  sessions 
the  day  before  and  the  day  after  Christmas.  I  over- 
looked at  the  time  I  talked  with  you  on  that  sub- 
ject the  fact  that  on  Monday  next  a  language 
school  case  is  coming  on  for  ten  o'clock  in  the  morn- 
ing, for  an  application  for  an  injunction.  I  have 
no  means  of  telling  now^  w^hether  that  will  take 
five  minutes  or  five  hours  or  five  days.  I  am  won- 
dering, in  view  thereof,  if  w^e  should  leave  ^I'onday 
free  for  the  handling  of  that  lano'uage  school  mat- 
ter, and  in  view  of  the  fact  that  the  week  will  be 
thoroughly  disrupted  w^hether  we  should  go  to  our 
original  thought  of  passing  the  Christmas  week  by. 
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Mr.  Vitousek:  If  the  Court  please,  having  been 
here  before  in  the  language  school  litigation,  I  don^t 
think  it  will  be  five  minutes.  I  imagine  it  will  be  a 
good  idea.  In  that  connection  I  might  state  that  I 
had  talked  with  the  attorneys  for  the  Government, 
and  our  next  main  witness  will  be  Mr.  Spalding, 
and  I  think  it  will  be  very  desirable  if  we  [1625] 
can  go  on  wdth  continuity,  that  when  he  starts  he 
finishes  up.  And  I  would  suggest  that  w^hen  we 
finish  with  the  witness  this  morning  we  can  go  over 
to  the  date  fixed  by  the  Court.  And  Mr.  Spalding, 
incidentally,  is  very  much  tied  up  right  now  on 
matters  that  he  was  on  the  coast  for,  and  that 
v>'ould  be  a  great  convenience.  I  think  it  would  be 
better  as  far  as  the  examinatiou  and  cross-examina- 
tion is  concerned. 

The  Court:  What  is  your  reaction  to  this  mat- 
ter? 

Mr.  Rathbun:  Well,  we  hav^  no  objection  to  do- 
ing it  that  way.  I  don't  doubt  that  Mr.  Spaldmg  has 
plenty  of  matters  to  attend  to  today  and  tomorrow, 
just  getting  back. 

The  Court:  Well,  then,  since  it  is  agreeable  to 
you  both,  we  will  suspend  today,  if  we  finish  today 
with  Mr.  Crozier,  and  so  far  as  this  case  is  con- 
cerned it  will  not  be  entertained  during  next  week 
at  all  but  will  resmne  on  the  30th  day  of  this 
month,  which  is  a  week  from  Monday. 

Mr.  Rathbun:     O.K. 

The  Court:  All  right.  And  I  assume  that  you 
are  both  ready  to  proceed  this  morning. 

Mr.  Vitousek:     Ready. 
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CHARLES  CAMP]}Kr.i:  CROZIER, 

a  witness  in  behalf  of  the  Defendants,  having  pre- 
viously been  swoin,  resumed  and  testified  further  as 
follows:  [1626] 

Cross  Examination — (Continued) 

The  Court:  Mr.  Crozier,  you  are  mindful  of  the 
fact  that  you  are  still  under  oath  ?  You  may  pro- 
ceed, Ml'.  Rathbun,  on  further  cross-examination. 
Dy  Mr.  Rathbun: 

Q.  Mr.  Crozier,  you  were  asked  a  hyy)othetical 
question  to  assume  that  on  June  21,  1941,  the 
Honolulu  Plantation  Company  had  4,397.34  acres 
oi  cane  land  in  use,  being  fee  and  leasehold,  and 
(»n  that  date  1,087.59  acres  were  taken  by  the  Gov- 
ernment. And  you  were  asked  for  your  opinion  of 
the  fair  value  as  to  all  of  the  property,  before 
and  after,  excluding  movables  and  crops.  In  answer 
to  that  you  said  20  per  cent  of  one  million  dollars, 
is  that  correct?  A.     That's  correct. 

Q.  Did  you  ever  make  an  appraisal  report  in 
this  case  on  the  question  that  you  have  given  an 
opinion  on?  A.     I  have  not. 

Q.     Never  put  anything  in  writing? 

A.     I  have  not. 

Q.  Will  you  ])lease  tell  the  Court  how  you  ar- 
rived at  it?  First,  w^hat  value  you  arrived  at  as 
being  the  value  of  these  properties  before  June  21, 
1944? 

A.  On  the  basis  of  the  Honolulu  Plantation  be- 
ing a  forty-four  hundred  acre  plantation  on  June 
21,  1944,  and  all  the  facts  as  I  have  gathered  and 
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as  I  have  checked  and  as  I  have  covei'ed  the  planta- 
tion in  my  official  capacity  as  a  [1.627]  Territorial 
employee  and  as  an  appraiser  for  the  Government, 
and  at  other  times  in  the  appraisal  of  estate  lands, 
all  within  Honolulu  Plantation,  the  study  of  its 
value,  going  back  to  the  so-called  Hickam  Field  tak- 
ing and  leading  on  down  to  June  21,  1944,  followed 
by  the  taking  of  a  thousand  odd  acres  and  the 
following  day  having  a  diminishing  acreage — 

Q.  I  didn't  ask  you  about  the  following  day, 
sir.  I  asked  you  before. 

A.  Well,  then,  I'll  stop  there.  I  have  come  up 
to  my  before  value,  roughly  4,400  acres,  it  would 
require  a  capital  of  $4,400,000. 

Mr.  Rathbun :    May  I  have  that  answer  % 
(The  reporter  read  the  last  answer) 

Q.  And  you  value  the  market  value  of  the  prop- 
erties of  this  company  on  the  basis  of  the  capital 
that  would  be  required  to  operate  it,  is  that  it? 

A.     I  didn't  say  that. 

Q.    Well,  what  did  you  say? 

A.  I  tried  to  tell  you  that  from  ray  experience 
and  having  followed  Honolulu  Plantation  both  from 
my  official  capacity  as  a  Territorial  employee  and 
appraiser  for  the  Government  and  appraiser  for 
the  various  estates,  in  the  association  or  connection 
I  have  had  with  the  area  in  question,  plantation 
question,  in  bringing  my  fmdings  down  to  a  value 
of  the  enterprise  for  the  4,400  acres  it  would  rep- 
resent a  [1628]  capital  of  about  $4,400,000. 
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Q.  Now,  what  do  you  mean  ''it  would  rex)re.sent 
a  capital?" 

A.  Well,  if  on  June  21,  1944,  you  had  4,400 
acres  and  you  wanted  to  produce  sug^ar  under  the 
conditions  that  Honolulu  operates  in  the  nature 
of  its  enterprise  and  the  like,  you'd  require  $4,400,- 
000  worth  of  capital. 

Q.  Is  that  the  basis  upon  which  you  valued  this 
property  before  June  21,  1944?  A.     It  is. 

Q.  Then  you  do  base  it  upon  the  amount  of 
capital  required  to  operate  it,  is  that  right? 

A.     My  idea  of  the  amount  of  capital,  yes. 

Q.     That's  the  basis  of  your  valuation? 

A.     Well,  it  sums  up  to  that,  yes. 

Q.  Well,  that's  the  basis,  then,  isn't  it?  Does 
anything  else  enter  into  it? 

A.    Well,  all  the  other  factors, 

Q.     Well,  what  other  factors? 

A.  Well,  I  tried  to  tell  you,  Mr.  Rathbun,  that 
you  have  leaseholds  and  you  have  a  mill  and  you 
liave  irrigation  and  you  have  all  the  items  that 
make  up  an  enterprise  of  this  nature,  that  in  sum- 
ming it  all  up  for  4,400  acres  on  June  21,  1944,  yon 
estimate  a  capital  of  $4,400,000. 

Q.  Well,  you  mean  by  capital — what  do  you 
mean  by  capital?   [1629] 

A.  A  lot  of  money  that  a  corporation  would  re- 
quire to  operate. 

Q.  And  that's  your  idea  of  the  value  of  the 
property,  the  capital  that  would  be  required  to 
operate?  A.     That's  correct. 
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Q.  You  value  this  upon  no  other  basis  than 
that,  then,  before  the  takings'? 

A.     That's  correct. 

Q.  Did  you  vahie  that,  in  giving  your  A^al na- 
tion, from  the  stancli^oint  that  some  purchaser 
would  pay  that  for  it? 

A.  Where  I  assume  in  my — after  I  have  made 
ni}^  deductions  and  came  to  my  findings,  and  had 
arrived  at  $4,400,000  of  value,  that  a  purchase  and 
sale  could  be  made. 

Q.  In  other  words,  you  assume  in  that  answer 
that  an  alleged  buyer,  interested  in  buying  this 
sugar  plantation,  would  pay  on  the  basis  of  the 
capital  required  to  operate  it  for  its  assets,  is  that 
right?  A.     That's  correct. 

Q.     Is  that  the  usual  way  to  appraise  property? 

A.  Well,  I  don't  know  from  my  experience  of 
any  usual  way  of  appraising  property.  I  think  a 
man  has  to  have  the  ability,  he  has  to  have  the 
years,  he's  got  to  make  a  study,  and  after  all  he 
estimates  his  opinion  of  value. 

Q.  He  estimates?  That's  just  about  what  he 
does,  doesn't  he?  He  doesn't  figure  it  on  dollars 
and  cents,  does  he?  [1630] 

A.  Well,  eventually  your  estimate  is  dollars  and 
cents. 

Q.     It's  a  good  guess,  isn't  it? 

A.  Well,  if  you  want  to  belittle  it  to  calling  it 
a  guess,  go  right  ahead,  Mr.  Rathbun. 

Q.  I  don't  want  to  belittle  anything.  I  asked 
you  a  question,  sir.  Will  you  please  answer  it? 
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A.     I  don't  think  it  is  a  guess  at  all. 

Q.     You  don't  think  it  is  a  guess? 

A.     No,  1  don't. 

Q.  How  much  did  you  value  the  mill  property 
so-called  ? 

A.     I  didn't  value  the  mill  property. 

Q.  You  didn't  go  in  and  study  the  depreciation 
of  the  machinery?  A.     No,  I  did  not. 

Q.  Don't  you  think  a  buyer,  prospective  buyer, 
would  do  that?  A.     He  would  not. 

Q.  He  wouldn't  pay  any  attention  to  how  much 
worn  out  the  machinery  was,  how  much  life  it  had 
left? 

A.     Yes,  he'd  make  an  inspection  of  it. 

Q.     For  what  purpose? 

A.  With  the  idea  of  purchasing  it,  that  he'd 
acquire  it.  He'd  have  somebod}^  that  would  have 
more  knowledge  of  the  mill  than  he  had;  he'd 
ask  the  man,  I  presiune  the  mill  engineer,  or  he'd 
get  somebody  that  was  qualified  to  pass  on  the 
ki7id  of  [1631]  mill  and  its  efficiency  and  its  condi- 
tion. 

Q.  Yes?  He'd  be  interested  in  that,  wouldn't 
he,  to  know  whether  or  not  the  machinery  is  worn 
out  so  that  it  only  had,  for  instance,  a  couple  of 
years  life  left,  before  he  paid  monej'  for  it? 

A.     If  he  was  a  prudent  and  wise  buyer,  yes. 

Q.  You  wouldn't  do  that  in  making  a  valuation, 
th(nigh?  A.     Yes,   I   would. 

Q.  But  you  didn't  do  it?  You  took  the  amount 
of  money  required  to  operate  it? 
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A.  I  understand  the  mill.  I  went  through  it.  I 
Iviiow  the  mill  engineer.  I  have  talked  to  him. 

Q.  Yes,  that's  why  I  asked  you  what  price  did 
you  put  on  it. 

A.     I  didn't  put  any  price  on  it. 

Q.  It  didn't  do  any  good  to  ask  him  all  those 
things  ? 

A.  It  did.  I  wanted  to  know  whether  I  was 
buying  junk  or  something  to  operate  it  as  a  going 
concern. 

Q.  How  much  did  you  put  on  the  irrigation 
system  in  arriving  at  this  opinion? 

A.     No  specific  item  on  the  irrigation  system. 

Q.     Did  you  try  to  make  a  valuation  of  that? 

A.     I  did  not. 

Q.  Did  you  try  to  investigate  its  condition  in- 
sofar as  depreciation?  [1632]  A.     I  did  not. 

Q.  Did  you  look  at  the  books  to  see  how  much 
it  had  been  depreciated? 

A.     No,  specifically,  no. 

Q.  Did  you  look  at  the  books  to  find  out  what 
depreciation  had  been  taken  on  the  mill  and  the 
machinery  in  the  mill?  A.     I  did  not. 

Q.  So  as  far  as  your  opinion  is  concerned,  then, 
if  the  machinery  in  that  mill  couldn't  be  sold  be- 
cause of  its  obsolete  or  worn  out  condition  for  five 
hundred  dollars  even,  you'd  still  make  a  valuation 
of  this  property  including  that  mill  on  the  basis 
of  the  capital  required  to  operate  the  plant? 

A.     I'd  still  come  back  to  my  original  $4,400,000. 

Q.    Will  you  answ^er  my  question,  please? 


Honolulu  Plantation  Co.  933 

(Testimony  of  C.  C.  Crozier.) 

A.     May  I  have  the  question? 

(The  reporter  read  the  question  referred  to) 

A.  Well,  I  should  imagine  after  reviewing  the 
plant  and  its  efficiency  and  physical  condition  and 
the  like,  and  in  the  light  of  possible  present  day 
replacement  costs,  and  I  found  a  mill  that  was 
only  worth  five  himdred  dollars,  it  might  affect  my 
$4,400,000. 

Q.  Then  you  don't  know  what  the  mill  was 
worth  from  that  standpoint,  do  you"?  You  said  you 
didn't  make  any  investigation  of  it. 

A.  I  knew  the  mill  was  in  good  condition,  it 
was  [1633]  efficient  as  it  could  be:  that  the  ques- 
tion of  discounting  it  down  to  a  five  hundred  dollar 
mill  never  entered  into  my  calculation. 

Q.  Of  course  it  didn't.  But  it  did  in  my  ques- 
tion, didn't  it?  You  didn't  appraise  this  mill  at  all, 
did  you?  A.     I  did  not. 

Q.  Separately  from  the  others?  You  are  going 
to  stick  to  that,  aren't  you? 

A.     That's  correct. 

Q.  What  about  the  rolling  stock,  engines,  cars, 
etc.?  A.     T  did  not. 

Q.  You  made  no  investigation  of  the  deprecia- 
tion on  those,  their  condition,  how  long  they  could 
be  o])erated,  how  much  life  they  had  left? 

A.    Did  not. 

Q.     That  was  of  no  consequence  to  you? 

A.  Yes,  bear  in  mind  that  when  I  arrive  at  my 
four  million  dollars  I  know  that  I  am  2:ettini::  cer- 


934  United  States  of  America  vs. 

(Testimony  of  C.  C.  Crozier.) 

tain  tangible  assets,  certain  chattels  that  I  have 

physically  seen  myself. 

Q.  Yes.  Well,  that's  what  I  thought.  That's  why 
I'm  asking  you.  Can't  you  give  them  a  value  if 
you  know  about  them? 

A.     I  didn't  value  them,  Mr.  Rathbun. 

Q.     That's  what  you  said*? 

A.     That's  correct.  [1634] 

Q.  You  know"  about  them  but  you  disregarded 
them,  is  that  it? 

A.  Well,  I  don't  miderstand  your  question, 
"disregarding  them." 

Q.     Well,  they  didn't  enter  into  your  valuation? 

A.     Insofar  as  item  dollars? 

Q.    Yes.  A.     No,  they  did  not. 

Q.  You  just  pulled  that  figu.re  out  of  air,  didn't 
you?  A.     I  did  not. 

Q.  You  didn't  base  it  on  the  value  of  any  one 
item  in  this  plantation?  A.     I  did  not. 

Q.  And  if  you  didn't  pull  it  out  of  air.  then 
what  did  you  base  it  on? 

A.  Well,  as  I  understand  the  question  put  to 
me,  that  on  June  21,  1944,  there  is  a  plantation, 
Honolulu  Plantation,  operating  4,400  acres  of 
cane — 

Q.     Go  on. 

A.  The  following  day  you've  got  a  thousand 
acres  less.  You  have  a  diminishing  in  your  over- 
all enterprise,  in  my  opinion,  of  one  million  dol- 
lars. 

Q.    You  can't  diminish  it  unless  you  knoAv  the 
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value  at  the  beginning  of  tlie  year  before,  can  you? 

A.  I  don't  know  anything  about  tlie  year  before. 
I'm   [1635]   talking  about  the  one  day. 

Q.  I'm  talking  about  the  day  before  the  take 
that  you  testified  to.  You  can't  tell  anything  about 
the  application  of  what  they  took  unless  you  know 
the  value  of  what  was  there  before  you  took  it, 
can  you? 

A.     Well,  you  have  an  idea  of  an  over-all  value. 

Q.  Well,  I  think  you've  got  an  idea.  But  I'm 
Trying  to  find  out  what  you  are  basing  it  on. 

A.  All  the  facts  that  I  have  tried  to  cover  with 
you. 

Q.     Give  me  the  facts. 

A.  Well,  in  the  first  place  you've  got  4,400 
acres  of  grown  cane. 

Q.     Yes,  yes.  They  don't  own  that,  do  they? 

A.     They  own  a  few^  acres  of  it. 

Q.  How  many  acres  do  they  ow^n,  how  many 
acres  did  they  own  the  day  before  w^e  took  the 
])roi)erty? 

A.  I  don't  know.  I  presume  a  hundred  acres 
odd  of  cane. 

Q.  They  didn't  own  anything  else  in  cane  in- 
volved in  this  case? 

A.  In  these  cases,  you  mean?  I  don't  think  they 
owned  any  of  the  fee  in  cane  in  these  cases. 

Q.  What  other  land  in  fee  did  they  owti,  in 
other  land  that  they  had  the  day  before  the  (tov- 
(M'lHuent  took  the  property? 

A.     Thev  had  the  mill  sites. 
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Q.     How  many  acres?  [1636] 

A.  I'm  not  sure.  It's  around,  I  think,  the  mill 
site  is  around  some  hundred  acres;  and  then  some 
scattered  areas. 

Q.     Is  that  a  guess? 

A.  That's  just  a  guess  from  memory.  I  can  get 
the  exact  figures. 

Q.  Well,  I  don't  know  what  you  can  get.  I'm 
asking  you  now. 

A.  Well,  then,  I'm  just  estimating  from  mem- 
ory, Mr.  Rathbmi. 

Q.  Well,  you  had  it  in  mind  when  you  value 
the  property,  didn't  you?  A.     That's  correct. 

Q.  Well,  how  many  acres  did  you  base  the  value 
of  the  land  that  they  owned  in  fee  on? 

A.     I  didn't  specifically  itemize  that  item. 

Q.  And  you  didn't  have  it  in  mind  at  all  and 
you  didn't  attempt  to  value  it? 

A.  I  did.  I  knew  when  you  are  going  to  buy  the 
mill  you  are  going  to  buy  the  mill  and  the  mill 
site,  and  you  are  going  to  buy  the  acreage. 

Q.     Yes,  I  know  you  are  going  to  buy  it.  Just  ■ 
because  you  are  going  to  buy  it  doesn't  mean  that 
you  are  going  to  buy  it  without  knowing  the  value 
of  it,  do  you?  A.     I  had  the  specific  area. 

Q.  Well,  give  them  to  me  if  you  had  them. 
We  want  to  [1637]  know  what  you  based  your 
opinion  on.  A.     That  schedule  here. 

Q.     You  never  had  it,  did  you?  A.     I  did. 

Q.     What  did  you  do  with  it? 

A.     It's  over  in  my  office  records. 
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Q.  Why  didn't  you  bring-  it  here?  You  knew 
you  were  going-  to  be  eross-examined,  didn't  you? 

A.     Not  to  this  extent. 

Q.  Did  you  imagine  you  were  just  going  to 
testify  to  your  opinion  and  be  allowed  to  go? 

A.  I  didn't  know  I  was  going  to  go  down  to 
the  minute  acreage  of  the  reservoirs  and  the  kuleanas 
and  the  exact  area  of  the  mill  site. 

Q.  You  didn't  think  you'd  get  into  the  actual 
value  of  this  that  you  testified  to? 

A.     Not  to  the  minute  detail. 

Q.  Well,  I'm  sorry  to  surprise  you.  How  many 
acres  of  fee  outside  of  the  mill  site  did  they  own? 

A.  Well,  if  you  are  going  into  that,  Mr.  Rath- 
bun,  I'll  have  to  get  the  exact  schedule. 

Q.  Well,  I  want  to  know  what  you.  had  in  your 
mind  when  you  made  this  valuation. 

A.     I  can't  tell  you  the  exact  area. 

Q.  Can  you  tell  what  you  had  in  mind  when  you 
made  your  [1633]  valuation? 

A.  Yes.  I'm  trying  to  tell  you  that  here  was  a 
plantation  operating — 

Q.  Oh,  yes,  yes.  I  mean  the  acreage  of  the  fee 
now. 

Mr.  Vitousek:  If  the  Court  please,  I  think  the 
witness  is  entitled  to  answer  without  counsel  in- 
terrupting all  the  time.  He  asked  him  what  he  had 
in  mind.  He  started  forth  several  times  and  now 
is  telling  him  what  he  had  in  mind.  Then  he  in- 
terrupts and  gets  back  to  a  fee.  It  doesn't  mean 
he  has  to  have  in  mind  what  counsel  thinks  he 
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should  have  in  mind.  If  he  asked  him  what  he 

had  in  mind,  he  is  entitled  to  answer. 

Mr.  Rathbim.  I'm  entitled  to  have  an  answer 
to  what  I'm  asking,  not  having  him  wander  about 
m  a  speech  about  4,400  acres  that  I'm  not  asking 
about. 

Mr.  Vitousek:  If  the  Court  please,  I  suggest 
that  the  question  be  answered.  If  they  want  to- 
withdraw  it,  all  right. 

Mr.  Rathbun:     I'm  not  \^itll drawing  it. 

Mr.  Vitousek:  May  we  have  an  miderstanding 
that  when  I'm  addressing  the  Court  I'm  address- 
ing the  Court?  I'd  like  to  address  the  Court  in  an 
orderly  procedure,  but  it's  making  it  very  dii^calt. 
I'm  objecting  to  counsel  interrupting  when  the 
witness  is  attempting  to  answer  a  question  that's 
been  put.  That's  the  basis  of  my  objection.  Now, 
if  my  miderstanding  of  that  question  is  wrong — 
and  I  will  admit  [1639]  that  we  are  occasionally 
wrong  in  what  we  understand — I  think  the  ques- 
tion should  be  read  to  clear  it  up.  That's  my  state- 
ment. , 

The  Court:  We  have  this  difficulty  all  the  time. 
When  you  don't  get  an  answer  that  you  expect,' 
you  start  interrupting  with  another  question. 

Mr.  Rathbun:  Well,  if  the  Court  will  tell  m( 
how  to  pin  this  man  down  like  the  other  witness 
without  doing  that,  I'll  be  greatly  obliged.  Whei 
he  talks  to  me  and  I  ask  him  a  simple  questioi 
about  how  much  fee  they  own,  he  starts  talking 
about  4,400  acres.  I  can't  pin  him  down  on  wha^ 
1    asked. 
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^I'lio  Court:  You  can  either  move  to  strike  the 
answer  or  ask  it  over  ac^ain. 

Mr.  Rathbun:  Well,  I'll  just  let  him  answer  and 
])ut  in  all  he  wants  to  say. 

The  Court:     What  is  the  last  question? 

(The   reporter   read   back   several   questions 
and  answers.) 

The  Court:  It  is  rather  difficult  to  tell  what  the 
<|uestion  was,  in  view  of  the  cross  conversation.  Sui>- 
posing'  you  reframe  the  question. 

Mr.  Rathbun:  T  w-ant  him  to  tell  me  W'hat  fee 
this  company  had  that  ho  considered  when  he  j?ave 
the  opinion  of  its  value  the  day  before  the  takinsrs 
in  these  cases,  outside  of  the  mill. 

A.  T  have  no  idea  as  I  sit  here,  Mr.  Rathbun. 
I  have  that  filed  somewhere.    [16401 

Q.  Have  you  any  idea  of  what  you  had  in  mind 
when  you  arrived  at  your  opinion  of  the  volue  of 
these  properties,  including  the  fee  owned  by  the 
company '?  A .     Specifical  ly  ? 

Q.     The  day  before  the  takings  in  these  c?.ses. 

A.     Specifically? 

Q.    Yes,  specifically.  A.     No. 

Q.  You  don't  deal  with  things  like  this  without 
being  specific,  do  you,  Mr.  Crozier,  in  your  experi- 
ence as  an  appraiser? 

A.  No.  but  you  have,  by  reason  of  inspection 
and  review'  and  knowledge  of  the  facts  that  y<ni 
have  covered,  you  have  certain  factual  informa- 
tion that  is  balanced  in  in  the  end  with  your 
opinion,  and  during  all  these  years  leading  up  to 
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this,  and  I  now  am  in  court  and  find  myself  con- 
fined to  two  or  three  dates — June  21,  1944.  In  my 
study  the  specific  date  w^asn't  an  actual  factor  ex- 
cept that  it  is  a  before  and  after  on  that  date  now. 

Q.     Are  you  through?  A.    Yes. 

Q.  Now,  will  you  tell  me  what  factual  evidence 
you  had  as  to  the  value  of  the  number  of  acres 
of  fee  that  they  owned  outside  of  the  mill  proper- 
ty ?  You  say  you  had  certain  factual  matters.  That's 
the  one  I'm  asking  about.  [1641] 

A.     You  want  the  exact  acreage? 

Q.  I  want  to  know  what  you  had  in  your  mind 
in  acreage  when  you  made  your  opinion. 

A.     I'll  have  to  get  it  for  you. 

Mr.  Vitousek:  Now,  I  want  to  interpose  another 
objection.  I  follow^ed  those  questions  closely.  The 
first  one  was  value  of  fee  land;  the  next  one,  I 
want  to  know  what  you  had  in  mind  of  acreage. 
Now,  there  are  two  different  subjects  there.  If 
he's  talking  about  value,  let's  stay  away  on  value. 
If  he  wants  acreage,  then  acreage.  The  Avitness 
has  testified  repeatedly  that  he  did  have  these  fig- 
ures but  they  are  in  his  office.  If  he  wants  them, 
why  he  can  get  them.  But  I  don't  think  it  is  right 
to  ask  the  witness  on  value  and  then  turn  right 
around  and  ask  on  fee  without  giving  him  a  chance 
to  answer  the  question.  That's  the  basis  of  my  ob- 
jection. 

The  Court:  I  think  it  is  apparent  that  he  is 
asking  him  in  reaching  this  opinion  as  to  value 
before  and  after  what  specific  fee  holdings  of  the 
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plantation  did  he  have  specifically  in  mind.  That's 

quite  clear  to  me. 

Mr.  Rathbim:  li  this  gentleman  wants  to  ^o 
and  get  some  more  papers,  I  have  no  objection. 

The  Court:  1  think  that  was  the  last  statement 
that  he  made.  Do  you  want  to  go  to  your  office  to 
get  some  ])apers? 

The  Witness:  What  I  am  trying  to  bring  out 
is — 

The  Court:    You  had  better  not.  [1642] 

Q.  You  want  to  get  some  more  papers  before 
you  go  further? 

A.  If  you  are  going  to  cross-examine  me  on 
the  specific  items  of  what  they  had  on  or  about 
June  21,  1944,  in  the  specific  area  in  the  mill  site 
and  other  items  owned  in  fee,  I'll  have  to  get  that. 

Q.  I'm  going  to  ask  you  every  question  that 
T  think  I  should  ask  to  see  what  you  based  your 
o]")inion  on.  That  might  be  a  lot  of  questions. 

A.  Well,  I'll  endeavor  to  answer  all  questions 
but  I'd  like  to  have  the  correct  answers. 

Q.     I'd  like  to  have  the  correct  answers,  too. 

n^he  Court:  The  only  question  is,  do  you  want 
to  go  get  some  papers  that  are  in  your  office? 

The  Witness:  AYell,  if  Mr.  Rathbun  wants  the 
answer  of  the  fee  land  in  the  mill  site  and  the 
fee  land  in  other  areas  o^^^led  by  the  plantation, 
I'll  have  to  get  that  from  my  office. 

The  Court:  That's  what  the  question  calls  for, 
so  I  will  take  a  recess  and  let  you  get  your  papers. 
(A  short  recess  was  taken  at  9:45  a.m.) 
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After  Recess 

The  Court:    You  may  proceed. 

Mr.  Rathbun:     There  is  a  question  pending. 
(The    reporter    read   the    question    referred 
to.) 

The  Court:    I)o  you  have  the  question  m  mind? 

The  Witness:     Yes. 

The  Court:    You  may  answer  it. 

A.     The  fee  ownership  is  387.905  acres. 

The  Court:     Once  again. 

A.  387.905  acres  of  fee  land  in  Tanuary  of  1944, 
January  1,  1944. 

Q.  Did  you  get  that  from  some  list  that  you 
have  in  your  hand?  A.    Yes,  T  did. 

Q.     What  is   that   document  you  have  in   your  i 
hand?  ^ 

A.  That's  the  real  property  schedule  of  the 
Honolulu  Plantation  for  the  year  1944. 

Q.     Filed  in  your  office  as  an  official  document? 

A.  Compiled  in  our  office  as  an  official  docu- 
ment and  public  document. 

Q.     Where   were   those   lands   located? 

A.     They  consist  of  43  parcels  of  land  scattered, 
throughout  the  plantation. 

Q.  What  valuation  did  yon  give  those  in  arriv- 
ing at  your  opinion? 

A.     Specifically,  none. 

Q.     You  didn't  even  consider  their  value? 

A.  T  knew  that  they  owmed  this  much  acreage, 
had  a  certain  tax  value,  or  could  command  a  cer- 
tain  value.   Specifically,   the  43  parcels  were  not 
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valued   as   to   the   market  on    [1644]    rJaniiary   21, 

1944. 

Q.     They  liad  a  value,  didn't  they? 

A.     They  did. 

Q.    A  specific  value  at  that  time? 

A.    They  did. 

Q.     And  you  didn't  consider  that? 

A.     I  didn't  compute  it. 

Q.  Therefore  you  didn't  consider  it  on  its  real 
value  ? 

A.  You  mean  1  didn't  set  it  up  as  to  its  market 
value  ? 

Q.  You  didn't  have  it  in  your  mind  and  base 
a  dollar  of  your  valuation  on  it,  that's  w^hat  J  mean. 

A.  Well,  I  knew  the  plantation  on  Januar}^  21, 
1944,  coming  dovni  to  the  area  in  cane  and  in  ac- 
quiring it  you'd  have  to  account  for  387  odd  acres 
of  fee  land. 

Q.  In  arriving  at  your  opinion  of  the  valup  of 
this  property,  including  that  land  before  the  take 
in  these  cases,  you  didn't  consider  the  actual  value 
of  that  fee  land?  A.     I  did  not. 

Q.  Now,  3^ou  said  in  the  direct  examination  in 
substance  that  the  mill  of  the  Honolulu  Planta- 
tion Company  was  not  as  valuable  after  the  take 
as  before,  did  you  not?  A.     That's  correct. 

Q.  What  w^as  the  value  of  the  mill  before  the 
take?  A.     Specifically? 

Q.    Yes,  specifically.  [1645] 

A.     I  have  no  specific  item  for  that. 

Q.     And  you  didn't  figure?  A.     I  did  not. 


944  United  States  of  America  vs. 

(Testimony  of  C.  C.  Crozier.) 

Q.  How  did  you  arrive  at  the  conclusion  that 
it  was  of  less  value  after  than  it  was  before? 

A.    AVell,  you  had  a  mill — 

Q.     If  you  didn't  know  that. 

A.  — well,  if  you  had  a  mill  that  would  take 
care  of  4,400  acres  of  cane,  of  which  approximately 
fifty  or  sixty  percent  would  be  harvested,  forty 
percent  would  be  in  the  growing  crop  for  the 
following  year,  producing  25,000  tons  of  sugar,  the 
following  day  you  had  less  area,  producing  con- 
siderably less  tons  of  sugar  by  reason  of  the  tak- 
ing of  the  sugar  acreage,  your  over-all  picture  is 
changed. 

Q.  Would  that  affect  at  all  the  intrinsic  value 
of  the  machinery  in  that  mill? 

A.     By  ''intrinsic  value"  you  mean  what? 

Q.     Don't  you  know  what  intrinsic  value  means? 

A.     Not  specifically. 

Q.     Not  specifically? 

A.     There's  a  number  of  definitions. 

Q.  Well,  answer  according  to  your  defiixition 
Avhat  intrinsic  means. 

A.  Well,  I  presume  intrinsic  means,  means  phy- 
sical replacement.  [1646] 

Q.     All  right.  Answer  it  on  that  basis. 

A.  It  would  cost  you — you  could  determine  that 
it  would  have  a  specific  cost. 

Q.  What  did  you  have  in  mind  in  regard  toj 
that  in  arriving  at  your  opinion  in  this  case?? 

A.     I  had  nothing  in  mind  regarding — 
'     Q.    You   didn't  figure  its  real  intrinsic  value?] 
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A.     I  did  not. 

Q.  Now,  will  you  answer  my  question?  Would 
the  fact  that  they  had  less  acreage  affect  the  in- 
trinsic value  of  that  mill  property? 

A.     It  w^ould  not. 

Q.     By  one  cent?  A.     It  would  not. 

Q.  Now,  having  answered  the  question  as  you 
did,  that  it  was  less  valuable  afterwards  than  it 
was  before,  what  was  the  actual  value  of  it  after- 
wards, the  mill  property? 

A.     I  have  no  specific  item  for  the  mill  property. 

Q.     You   didn't  figure?  A.     T   did  not. 

Q.  You  didn't  sit  down  and  take  the  rollers 
and  the  crushers  and  the  vacuum  tanks  and  the 
centrifugals  and —  A.     I  did  not. 

Q.  — and  add  them  up  and  arrive  at  any  value 
on   them?  A.     I   did   not.    [1647] 

Q.  You  stated  also  on  direct  examination  that 
the  irrigation  system  was  not  as  valuable  after  the 
taking  as  before?  A.     That's  correct. 

Q.  Now,  just  what  did  you  mean  by  that  in 
items,  the  irrigation  system? 

A.  Well,  I  do  know  from  my  experience  and 
study  that  certain  ditches  had  been  put  in  to  serve 
certain  fields  and  certain  areas,  we  will  say  prior 
to  the  taking,  with  the  idea  of  carrying  on  the 
enterprise,  only  to  find  that  certain  areas  had  been 
taken  away,  and  had  they  known  at  that  time  they 
would  have  had  less  ditches  both  in  construction 
and   cost   and   kind   of   ditch.   But   they  now^  find 
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Q.  What  were  the  items  that  constitute  the 
inigation  system  that  you  had  in  mind  when  you 
made  that  answer? 

A.  Well,  I  think  the  maps  show^  the  different 
ditches. 

Q.  I  don 't  know  about  maps.  What  did  you  have 
in  mind?  x\.     Specifically,  none. 

Q.  Specifically?  All  of  my  questions  are  speci- 
iically.  A.     None. 

Q.  Do  you  know  how  many  miles  of  ditch  there 
was  in  this  plantation  property  previous  to  the 
takings  in  these  cases? 

A.     I  did  at  one  time  know  that,  yes.  [1648] 

Q.  Did  you  know  when  you  made  up  your  mind 
as  to  your  opinion  of  value  in  this  case  that  you 
have  testified  to?  A.     I  did  not  specifically. 

Q.     You  didn't  have  any  specific  figure  in  mind? 

A.     No,  sir. 

Q.  Did  you  know  how  much  of  it  was  a  con- 
crete ditch  and  how  many  miles  of  that  there  were, 
or  how  many  feet?  A.     Prior  to  the  taking? 

Q.  Yes. 

A.  I  don't  know  the  specific  mileage  but  T  did 

know  it  at  one  time. 

Q.  Well,  did  you  know  when  you  made  up  your| 

mind  on  this  case  as  to  the  opinion  of  value? 

A.  I  did  not. 

Q.  And  you  didn't  try  to  figure? 

A.  I   did  not. 

Q.  Were  there  any  flumes  in  this  irrigation  sys-J 
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teiii  that  you  meant  to  say  was  of  less  value  after- 
wards than   it  was  before? 

A.  1  think  the  Hume  system  of  the  Honohilu 
Plantation  is  just  about  obsolete  as  I  recollect.  At 
one  time  they  did  have  a  considerable  investment 
in  tlumes  but  their  tluming  procedures  decreased 
and  became  somewhat  obsolete. 

Q.  You  would  say,  then,  when  you  arrived  at 
your  o])inion  of  value  in  this  case  that  you  assumed 
that  on  the  property  of  the  plantation  company 
that  they  had  before  these  takings  [1649]  in  these 
cases  no  flumes  of  any  value? 

A.  Yes,  there  were  some  certain  flume  stations 
on  the  plantation,  as  I  recollect. 

Q.    Where  were  they? 

A.     T  believe  they  were  west  or  north  of  the  mill. 

Q.  Whereabouts  west  and  north  of  the  mill  ? 
On  what  field?  Or  describe  them  specifically  for  us. 

A.     Well,  I'd  have  to  get  a  map. 

Q.    You  can  get  anything  you  please. 

A.  Has  there  been  a  map  introduced  in  e\"i- 
dence  as  to  these  items  such  as  the  ditches  and 
reservoirs  ? 

Q.  You're  testifying;  I'm  not.  There  are  the 
exhibits.  You  can  look  at  them. 

The  Court:    Do  you  want  to  see  the  exhibits? 

A.  I  don't  know  which  one  among  the  exhibits 
would  have  a  flume. 

Q.  Well,  you  can't  tell  unless  you  look  at  them? 
Tf  you  want  to  look  at  them,  here  they  are. 
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A.  Could  I  see  the  annual  report  of  the  Hono- 
lulu  Plantation   of   1943? 

Mr.  Vitousek:    What  year? 

The  Witness:  1943.  (Clerk  hands  a  document 
in  evidence  to  the  witness.) 

A.  As  I  stated,  that  at  the  early  stages,  as  I 
recollect  from  my  field  experience,  Honolulu  Plan- 
tation had  certain  [1650]  fliune  systems  which  w^ere 
being  done  away  with,  and  there  was  a  flume  sta- 
tion near  the  railroad  track,  I  should  imagine  half 
a  mile  west  and  north  of  the  milL  But  I  find  no 
item  of  flumes  on  their  books  or  any  notation  of 
areas  that  are  attributable  for  flume  right  areas. 

Q.     Are  you  through  now  with  your  answer? 

A.     Yes. 

Q.  Regardless  of  their  books,  what  did  you  have 
in  mind  as  to  the  miles  or  feet  of  flmne  that  was 
(^n  this  property  that  you  said  was  worth  less  in 
the  irrigation  system  after  the  taking  than  it  was 
before?  A.     Specifically,  none. 

Q.  It  might  have  all  been  worn  out,  for  all  you 
know,  then? 

A.    It  might  have  been,  and  obsolete. 

Q.     It  might  have  been  obsolete? 

A.     That's  correct. 

Q.     Have  no  value  whatever? 

A.     As  far  as  the  enterprise,  yes. 

Q.  On  the  other  hand,  it  might  have  had  a  dis-  $ 
tinct  value  and  a  distinct  life  in  years  left,  is  that  | 
rieht?  I 

I 
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A.  Physically,  materially  it  might  have  had  a 
salvage  value  or  other  use  value. 

Q.  It  might  have  had  something  that  somebody 
razing  it  might  have  given  a  value  to?  [1651] 

A.     Maybe  so. 

Q.     But  you  didn't  look  into  thaf? 

A.     I  did  not. 

Q.  And  still  you  say  it  was  worth  less  aftci-  the 
take  than  it  was  before? 

A.     If  that — yes,  that  is  correct. 

Q.  You  said  that  the  road  system — some  of 
which  was  paved,  some  semi-paved — was  not  as 
valuable  after  these  takings  in  these  cases  now  on 
trial  as  before,  did  you  not?  A.     I  did. 

Q.  How  many  miles  of  road  system  did  you 
have  in  mind  when  you  made  that  statement? 

A.  Specifically,  I  don't  know.  I  didn't  have 
any. 

Q.     You  haven't  any  idea? 

A.  I  did  know  the  mileage  of  different  types  of 
roads. 

Q.  Did  you  when  you  testified  in  your  opinion 
in  this  case  and  when  you  made  up  your  mind  as 
to  the  opinion  that  you  gave  in  this  case? 

A.     I  did  not. 

Q.  You  didn't  try  to  ascertain  how  much  road 
there  was  in  miles  or  feet  on  this  property? 

A.     I  did  not. 

Q.  People  might  differ  on  that,  would  they  not, 
on  the  valuation  of  those  roads? 

A.     That's  correct.    [1652] 
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Q.     If  they  could  be  valued  separately? 

A.     Undoubtedly  so. 

Q.  So  you  can't  tell  us  so  that  we  can  cross- 
examine  you  on  what  your  idea  of  the  value  of  th" 
roads  w^as  w'hen  you  made  up  your  mind  on  tlie 
value  of  this  case  when  you  testified  as  to  value? 

A.     That's  correct. 

Q.  Now,  on  direct  examination  you  specified  th'' 
larger  machinery  in  that  mill  on  this  property,  did 
you  not? 

A.  I  think  it  was  mentioned,  the  items  that  con- 
stitute the  machinery  in  the  mill. 

Q.     Yes.     You  mentioned  rollers,  didn't  you  .^ 

A.     I  did. 

Q.  Now,  what  kind  of  a  piece  of  machinery  is 
Ihat  roller?    Will  you  describe  it  in  general? 

A.  Well,  it  is  a  series  of  steel  construction,  a 
series  of  rollers  w^here  the  cane  comes  in,  two  rollers 
on  the  bottom  meshed  one  way,  and  one  roll  on  top 
meshed  another  way;  and  a  series  of  rollers  Avith 
the  engine  bed  and  the  pump  to  operate  that  pai't 
of  it  which  is  known  as  the  mill  itself. 

Q.     A  big  piece  of  machinery,  isn't  it? 

A.     A  big  piece  of  machinery. 

Q.  Cost  a  lot  of  money  at  some  time  when  they 
bought  it,  didn't  it?  A.     Yes.  [1653] 

Q.     Do  you  know  how  much? 

A.     And  it  cost  a  lot  more  today. 

Q.     Do  you  know  how  much  it  cost? 

A.  I  should  imagine  that  all  of  five  hundred 
thousand  dollars,  with  the  mill. 
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Q.  Did  you  have  an  exairiiiialiu]i  made  of  tliat 
roller  or  roller  system?  A.     I  did  not. 

Q.     To  ascertain  what  the  depreciated  value  wasV 

A.     I  did  not. 

Q.  The.  day  before  and  the  day  after  the  takings 
involved  in  these  cases  here?  A.     I  did  not. 

Q.     You  haven't  any  idea? 

A.  I  have  this  idea,  that  I  talked  to  the  mill 
ciiuineer  at  various  times  prior  to  this  consoli- 
dated date  relative  to  his  mill. 

Q.     Yes? 

A.  And  after  talking  with  him  I  decided  that 
he  had  a  pretty  good  mill. 

Q.     Fine.   Pretty  good  mill?  Pretty  good  roller? 

A.     That's  correct. 

Q.     What  did  you  value  it  at? 

A.     Put  no  value  on  it. 

Q.  You  didn't  have  any  idea  of  its  actual  vahu 
wh(>ii  [1654]  you  made  up  your  mind  as  to  th^ 
Valiums  you  testified  to  here? 

A.     Specitically,  no. 

Q.  Will  you  describe  the  centrifugal  that  ynu 
mentioned  ? 

A.  Well,  the  centrifugals  are  machinery  that  the 
jnolasses  comes  down  after  it  is  cooked  to  its  right 
constituency  and  goes  through  the  centrifugal  for 
the  separation  of  the  molasses  from  the  sugar.  The 
molasses  is  at  a  certain  temperature.  They  are 
1)ut  in  these  centrifugals,  which  are  about  three, 
lour  f(H^t  in  diameter  and  possibly  three  feet  in 
(l('])tli.  with  a  shaft  coming  down  to  them  holding 
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the  bowl.  It  is  a  bowl  where  the  molasses  in  thr- 
right  temperature  is  put  into  it.  The  centrifugals 
are  spun  at  a  high  revolution  for  a  period  while 
crystals  of  sugar  separate  from  the  molasses. 

Now,  those  particular  items  of  machinery  or 
whatever  they  are,  centrifugals,  cost  a  lot  of  money, 
didn't  they  at  some  time? 

A.     Yes,  they  are  expensive   equipment. 

Q.     And  they  depreciate,  don't  they  I 

A.     Physically,  j^es. 

Q.     Physically,  yes,  from  use,  don't  they*? 

A.     In  good  bookkeeping  you'd  depreciate  them. 

Q.  I  didn't  ask  you  about  bookkeeping.  They 
depreciate  physically,  don't  they,  from  use? 

A.     Yes,  everything  depreciates  physically. 

Q.     They  do,  don't  they?  [1655] 

A.     They  do. 

Q.  Did  you  try  to  ascertain  how  much  they  liad 
depreciated?  A.     I  did  not. 

Q.  Did  you  try  to  ascertain  how  much  they 
cost  ? 

A.     Well,  at  one  time  we  did  go  into  that. 

Q.  What  did  you  have  in  mind  when  you  ar- 
rived at  your  opinion? 

A.  Specifically,  no  items  of  value  as  far  as  the 
centrifugals. 

Q.  What  about  the  crushers  ?  Will  you  describe 
them?  A.     Well,  the  crushers  are — 

Q.     That's  one  of  the  things  you  named,  isn't  it? 

A.  Well,  the  crushers  are  going  through  a  pe- 
riod of  experimental  stage.    The  various  mills  were 
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started  out  when  they  went  from  hand  harvesting- 

to  mechanical  harvesting,  and  considerable  money 

and  experimentation  has  been  done  on  the  so-called 

conveyors.     The  crushers,  specifically,  are  the  mill 

iteself  that  crushes  the  cane  through  the  various 

rollers. 

Q.     Is  that  a  large  piece  of  machinery? 

A.     Not  too  large.     It's  out  in  the  open. 

Q.     Cost  considerable  money  some  time? 

A.     Yes,  they  have  cost  considerable  money. 

Q.     It  depreciates,  doesn't  it?  A.     It  does. 

Q.  Do  you  know  how  much  it  had  depreciated 
at  the  time  you  gave  your  opinion  in  this  case? 

A.     I  do  not. 

Q.  And  at  the  time  you  made  up  your  mind  as 
to  the  values  you  testified  to  here? 

A.     Specifically,  no. 

Q.     You  didn't  try  to  ascertain  it? 

A.     Of  my  general  knowledge  of  them — no. 

Q.  Your  general  knowledge  didn't  tell  you  what 
it  was  worth  intrinsically? 

A.     Specifically,  no. 

Q.  To  get  back  to  the  next  big  items  that  you 
testified  to,  what  other  big  items  of  machinery  are 
in  that  mill? 

A.  Well,  you  have  the  vacuiun  tanks,  the 
cookers. 

Q.     I  asked  you  about  that,  didn't  I? 

A.  No,  you  asked  me  about  the  mill  and  the 
centrifugals. 

Q.     All  right,  the  vacuum  tanks. 
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A.  After  the  juices  have  come  through  and  have, 
been  treated  by  line  and  through  the  mud  pressers 
and  the  like,  they  go  into  this  vacuum  tank  where 
considerable  cooking  process  takes  place. 

Q.     Are  those  large  tanks? 

A.  They  are.  They  are  very  large  tanks,  big 
supports.  They  are  generally  at  a  higher  elevation 
in  the  mill,  in  which  the  juices  are  pumped  up  to 
take  the  molasses  by  gravity.  [1657] 

Q.  At  some  time  or  other  they  cost  considerable 
money,  didn't  they?  A.     They  did. 

Q.  Bid  you  try  to  ascertain  the  intrinsic  vnlue 
of  those  and  have  any  figure  in  mind  as  to  the 
intrinsic  value  at  the  time  you  made  up  your  mind 
as  to  the  values  testified  to  here? 

A.     I  did  not. 

Q.  Did  you  try  to  ascertain  how  much  they  had 
depreciated  through  actual  use  ?  A.    I  did  not. 

Q.  What  other  big  item  of  machinery  is  in  that 
mill  or  was  in  it  at  the  time  you  made  your  valu- 
ation ? 

A.  In  addition  to  the  main  units  of  a  mill  tliere 
are  auxiliary  units. 

Q.    Well,  the  big  items? 

A.  Well,  we  have  covered  practically  all  of  the 
big  items,  taking  the  cane  in  on  the  conveyors,  we 
have  put  it  through  the  mill;  we  gathered  up  our 
juice ;  we  have  cooked  the  juice ;  and  we  have  taken 
it  on  down  to  the  centrifugals. 

Q.  Well,  you  didn't  attempt  to  ascertain  and 
you   didn't  have   in  mind,   therefore,   any  specific 
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\'alu('  oil  any  of  tlic  other  items  in  that  mill  besides 
the  ones  that  you  have  just  specifieally  described 
when  3^ou  made  uj)  your  mind  as  to  the  value  that 
you  liave  testified  to  here?  [1658] 

A.  Other  than  my  knowledge  that  th(>y  had  a 
mill  with  its  component  parts  to  carry  on  the  mill 
and  produce  sugar;  and  then  one  thing  further,  in 
the  Honolulu  Plantation  you  have  got  the  refinery. 

Q.  Well,  having  that  knowledge  didn't  give  you 
'.\\\y  information  on  its  intrinsic  value,  did  it,  the 
knowledge  that  you  mentioned? 

A.     That's  correct. 

Q.  You  didn't  have  any  knowledge  on  it  when 
you  made  up  your  opinion  on  it? 

A.     Specific  items,  no. 

Q.     Either  before  or  after?  A.     Correct. 

Q.  Now,  take  the  railroad.  How  many  locomo- 
tives did  they  have  the  da^^  before  the  takings  in- 
volved in  these  cases  being  tried? 

A.     The  exact  number  I  do  not  know. 

Q.     How  many  cars  did  they  have? 

A.     I  do  not  know. 

Q.     Did  you  try  to  find  out? 

A.     Specifically,  no. 

Q.  What  was  the  value  of  the  railroad  system 
that  you  had  in  mind  when  you  arrived  at  your 
oiunion  of  value  to  which  you  have  testified  here' 

A.     8])ecifically,  no  item  of  amount.   [1659] 

Q.  Railroad  rolling  stock  depreciates,  too, 
doesn't  it?  A.     It  does. 
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Q.  It  has  pretty  hard  use  in  a  cane  field,  doesn't 
it? 

A.  Yes,  but  maintaining  and  upkeep  somewhat 
offsets  that  depreciation. 

Q.  Well,  they  reach  a  stage  where  they  depre- 
ciate instead  of  upkeep? 

A.  Well,  we  have  some  locomotives  on  some  of 
the  plantations  that  are  going  60  years. 

Q.     Will  you  answer  my  question,  please? 

A.     May  I  have  that  again? 

(The  reporter  read  the  question.) 

A.     I  wouldn't  say  exactly. 

Q.     What? 

A.     I  said  no  in  some  locomotives. 

Q.  Some  locomotives?  How  about  these  loco- 
motives ? 

A.  These  locomotives  are  pretty  well  main- 
tained. 

Q.  You'd  say  there  had  been  no  depreciation  at 
all?  A.     Oh,  certainly. 

Q.     How  much  was  it? 

A.  I  should  imagine  there  are  about — they  are 
about  50  percent  efficient. 

Q.     What  do  you  base  that  on? 

A.     Observation  and  efficiency. 

Q.     And  you  are  imagining,  aren't  you?  [1660] 

A.     Estimating. 

Q.  Did  you  ever  sit  down  with  a  pencil  and  try 
to  figure  and  take  the  years  of  life  and  their  use 
and  everything  and  figure  it  out  that  way? 

A.     I  did  not. 
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Q.  What  other  things  were  there  that  you  had 
m  mind  belonging  to  this  plantation  besides  tlic 
mill,  the  machinery,  the  roads,  the  irrigation  sys- 
tem and  railroads? 

A.  Well,  there  are  many  more  items  in  the 
plantation. 

Q.  What  are  you  looking  at  now  in  that  docu- 
ment you  have  in  your  hand,  Mr.  Crozier? 

A.  This  is  what  is  known  as  the  I^.  S.  Govern- 
^noni:  Appraisal,  miscellaneous  file  in  my — 

Q.  Did  you  appraise  any  of  these  properties 
involved  in  this  case  for  the  U.  S.  Government? 

A,     T  did  not. 

Q.  Well,  that  hasn't  anything  to  do  with  them, 
has  it? 

A.  Why,  you're  asking  me  for  other  items  in 
the  plantation. 

Q.    Yes. 

A.     I  just  want  to  refresh  my  memory. 

Q.  That's  fine.  But  I'm  asking  you  what  you 
are  looking  at? 

A.  This  is  a  file  that  I  had  on  the  various  Gov- 
ernment ai^praisals  that  I  m.ade  prior  to  these  tak- 
ings that  involved  [1661]  items  of  Honolulu  Plan- 
tation and  the  Damon  land  and  other  land. 

Q.  Yes.  N'ow,  what  specific  thing  are  you  read- 
ing from  now? 

A.  An  improvement  schedule.  You  have  the 
pumps — 

Q.  What  is  the  improvement  schedule?  De- 
scribe the  document  you  are  reading  from,  please? 
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A.     Well,  it  was — 

Q.  What  was  that  schedule  that  you  mentioned? 
Just  stick  to  that  one. 

A.     It  was  a  schedule  that  we  made  up. 

Q.     Who  made  up? 

A.     It  was  made  up  by  Mr.  Cox  and  myseH'. 

Q.     Who  is  Mr.  Coxf 

xV.  Mr.  Cox  is  an  engineer  with  Alexander  and 
Baldwin. 

Q.  The  U.  S.  Cxovermnent  didn't  make  it  up, 
did  they?  A.     They  did  not. 

Q.  All  right,  you  are  going  to  use  that  to  testify 
to  answer  my  question? 

A.  I  am  going  to  pick  the  items  out  of  this 
schedule  that  constitute  part  of  a  plantation  enter- 
prise. 

Q.  The  schedule  that  you  just  mentioned,  is  that 
it,  made  out  by  Mr.  Cox? 

A.  No,  I  am  going  to  pick  the  items  out  of  this 
schedule  that  constitute  a  sugar  plantation  enter- 
prise, other  than  the  items  that  you  mentioned. 

Q.  From  the  schedule  that  you  just  described, 
made  up  by  you  and  Mr.  Cox? 

A.     That's  correct. 

Q.    All  right. 

A.  If  you  don't  want  that,  I'U  try  to  do  it  from 
memory. 

Q.  I  don't  want  you  to  do  anything.  I  just 
want  an  answer  to  my  question. 

A.    I  think  you  have  left  out  pmnps. 

Q.     Pumps  ? 
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A.  You  liave  left  out  (Occtrical  system.  You 
iiavr  left  out  the  domestic  water  system.  You 
have  left  out  the  transformers.  You  left  out  the 
teuees  around  the  fields. 

Q.  All  right.  Fine.  Thank  you  very  much  foi- 
r(^minding  me.  A.     You  included  the  roads. 

Q.     We  talked  about  roads. 

A.     You  left  out  the  culverts. 

Q.     Yes.     Anything  else? 

A.  You  left  out  the  hospital.  You  left  out — we 
havcii't  covered  them — the  trucks,  automobiles  and 
vehicle  equi])ment.  The  necessary  live  stocks  is 
part  of  the  enterprise. 

Q.     What  are  you  reading  from  now^ 

A.  I  am  reading  from  the  annual  report  of  Hon- 
olulu Plantation,  1943,  and  the  heading  is —  [1663] 

Q.  That's  Exhibit  13-T  in  this  case,  is  it  not? 
That's  what  it's  marked,  isn't  it? 

A.     That's  correct. 

Q.     All  right.     Have  you  finished? 

A.  Well,  there  are  quite  a  number  of  other 
items — machine  shop  equipment,  lathes,  many  other 
miscellaneous  items  that  are  part  of  a  sugar  ent(M- 
])rise. 

Q.     All  right.     Are  you  through  now? 

A.     I  am. 

Q.  Is  that  all  ?  Now,  to  ascertain  what  some 
of  tliese  items  were  that  you  just  specified,  it  was 
necessary  for  you  to  look  at  the  annual  report  pre- 
])ar(»d  by  the  Honolulu  Plantation  Company,  was 
■r  not?  A.    Mav  I  have  that? 
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(The  reporter  read  the  last  question.) 

A.  Well,  there  are  a  number  that  I  gave  from 
]nemory  and  a  number  I  picked  out  from  this  an- 
nual report. 

Q.    You  couldn't  give  them  from  memory? 

A.     Yes,  I  think  I  said  from  memory. 

Q.  Not  the  ones  that  you  picked  out  of  that,  you 
didn't  give  from  memory?  A.     No. 

Q.  Did  you  have  that  before  you  when  you 
made  up  your  mind  as  to  the  value  that  you  testi- 
fied to  in  this  case? 

A.  I  had  gone  over  each  of  the  annual  state- 
ments of  [1664]  the  corporation. 

Q.  Did  you  have  that  in  mind  in  that  connec- 
tion when  you  made  your  opinion  as  to  value  that 
you  testified  to  here?  A.     Specifically,  no. 

Q.  Now,  let's  take  the  pumps.  Now,  you  said 
I  omitted  them.  You  weren't  asked  as  to  pmnps, 
whether  or  not  they  had  a  lesser  value  after  the 
taking  than  before  were  you? 

A.     Specifically,  no. 

Q.     Well,  or  otherwise  by  direct  examination? 

A.  Why,  as  I  understand  Mr.  Vitousek's  ques- 
tion, it  is  an  over-all  picture. 

Q.  He  didn't  ask  you  specifically  about  pmnps, 
did  he?  A.     He  did  not. 

Q.  Now,  do  you  say  that  the  pumps  had  a  lesser 
value  after  the  date  of  the  takings  involved  in  these 
cases  here  than  they  did  immediately  before? 

A.     As  a  growing  concern  value,  yes. 

Q.     How  much  did  you  deduct  in  your  approxi- 
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mate  million  dollaT  figure,  of  decrease  in  value  for 

the  i)uinps  ?  A.     Sj)ecifieally,  no  amount. 

Q.  How  many  i)umps  were  there? 

A.     I  have  no  idea. 

Q.     Immediately  before   these  takings? 

A.     I  have  no  idea  of  the  exact — 

Q.     AVhere  were  they  located?  [1665] 

A.     At  different  parts  of  the  plantation. 

Q.     Whereabouts   on   the   plantation? 

A.  Scattered  at  lower  levels  of  the  plantation, 
from  one  end  to  the  other. 

Q.  Specifically,  what  fields  were  they  on,  do 
you  know? 

A.  Well,  the  ])umps,  the  main  pumps  are  not 
within  the  cane  fields.  Some  of  the  booster  pumps 
are  in  the  location  within  the  cane  fields. 

Q.     What  have  you  got  in  front  of  you  now? 

A.  I  have  here  a  map  which  shows  the  map  of 
Honolulu  Plantation  showing  the  water  supplies 
and  irrigation  system. 

Q.     Where  did  you  get  that  map? 

A.  It's  x)art  of  the  cojjy,  my  copy  of  the  peti- 
tion, as  T  understand,  that  was  presented  to  Con- 
gress and  given  to  me  by  Mr.  Kay,  which  I  referred 
to  yesterday. 

Q.  Those  are  some  of  the  things  that  you  workenL 
Vvnth  Mr.  Courtney  on,  then,  is  that  right? 

A.     This  document? 

Q.    Yes.  A.     Not  at  all. 

Q.  The  map  you  have  in  your  hands. 

A.  No. 
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Q.     Not  at  all?  A.    Not  at  all. 

Q.  What  kind  of  pmnps  were  they?  Give  mv 
the  details  [1666]  of  their  construction? 

A.  Well,  there  are  two  kinds  of  pumps,  electric 
piunps  and  steam  pumps.  And  they  take  land  from 
certain — either  sumps  or  wells  and  either  put  at  the 
same  elevation  or  boost  it  and  then  you  have  the 
electric  booster  pumps. 

Q.     Where  were  the  electric  pumps  located? 

A.  Well,  specifically  below  the — one  electric 
piunp  that  I  know  specifically  that  I  had  somethinu 
to  do  with,  and  that  was  the  electric  booster  piimi» 
below  the  Navy  hospital  site. 

Q.  What  Qivil  case  was  the  land  included  in 
these  law  suits  that  are  tried  here  was  that  pvmy) 
located  on? 

A.  None.  It  was  outside  the  property,  an  area 
above. 

Q.     How  many  other  electric  i)umps  were  there? 

A.     I  don't  know  the  exact  number. 

Q.  Did  you  know  when  you  made  uj)  your  mind 
as  to  the  opinion  of  value  that  you  testified  to  in 
this  case?  A.     I  did  not. 

Q.     And  you  didn't  try  to  find  out? 

A.     Specifically,  no,  no. 

Q.  Did  you  examine  the  pumps,  try  to  find  out 
the  depreciated  condition  that  they  were  in? 

A.     I  did  not. 

Q.  Immediately  before  the  takings  involved  in 
these  cases  here?  [1667]  A.     I  did  not. 

(}.     How  do  you  know,  then,  that  they  were  of  | 
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lesser   xaluo    if*  yoii   didn't   know  what   they    were 

woi'tli  before? 

A.  Well,  there  was  one  specifie  [)nm})  that  T 
referred  to  and  that  was  the  pump  that  was  re- 
cently installed  to  take  the  water  and  boost  it  to  tlie 
land  that  they  had  gone  on  to,  new  land  that  they 
opened  up  above  the  650  foot  contour,  which  is  one 
of  their  main  ditches,  which  area  is  now  taken  by 
the  Navy  Hospital  under  Civil  452.  And  at  that 
tim(^  the  (juestion  of  damages  entered  into  it,  and 
flK^  mc^thod  of  procedure  and  the  like,  and  from  a 
l>hysical  standjjoint  here  was  a  pump  that  was  ])ut' 
in  at  an  expense  to  serve  a  certain  area  in  addition 
to  the  area  thereto,  only  to  find  out,  as  I  recollect, 
that  the  area  had  been  acquired  by  the  Navy  hos- 
])ital,  and  therefore  the  pump  had  an  overcapacity. 
And  the  question  that  was  brought  out  was,  had  the 
])lantation  known  that  this  area  was  taken  they 
would  have  less  capital  in  that  same  pump,  as  they 
(eventually  found  that  they  had  after  the  land  was 
taken. 

Q.  They'd  have  less  capital  in  that  same  pump? 
Just  how  would  that  take  place? 

A.  Well,  instead  of  having  a  $25,000  pump  to 
water  the  cane  above  the  pump  and  on  into  the 
area  taken,  and  had  they  noticed  or  had  they 
realized  that  this  area  was  taken  for  a  Navy  hos- 
pital they  would  have  had  a  $12,000  pump  in  it. 
But  as  I  see  the  picture,  they  have  a  $25,000  pump. 
$25,000  worth  [1668]  of  pmnp  where  economir-illv 
thev  should  have  onlv  twelve. 
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Q.     In  other  words,  it's  an  overcapacity? 

A.     That's  correct. 

Q.  Did  you  make  your  valuation  in  this  case 
on  over  capacity  ? 

A.  Well,  that's  one  of  the  factors  that  you  might 
say  are  physically  present.  I  feel  that  it  is  my 
opinion  that  the  over  capacity  is  a  factor  which 
diminishes  what  you  have  left  as  a  growing  con- 
cei'u. 

Q.  The  reason  it  diminishes  it  is  because  you've 
got  money  in  there  that  you  can't  make  an  ample 
return  on,  isn't  it,  with  the  equipment  being  iu 
over  capacity? 

A.  Well,  ample  return  comes  from  your  prod- 
uct that  you  sell. 

Q.     Yes.    And  from  the  earnings,  doesn't  it? 

A.  And  your  product  is  now  limited.  Well,  it 
all  depends  what  you  term  earnings. 

Q.     What  do  you  term  earnings? 

A.  Well,  there's  gross  earnings  and  net  fram- 
ings. 

Q.     Well,  let's  talk  about  net  earnings,  then. 

A.     Net  earnings  before  taxes? 

Q.     Yes.  A.    As  to  the  stockholders? 

Q.    Yes. 

A.  In  which  case,  in  my  opinion,  an  item  such 
as  that  [1669]  would  have  to  be  written  down  to 
i\n  economic  figure — why  there  would  be  no  net 
earnings  to  stockholders. 

Q.  That  particular  pump,  now.  Let's  stick  to 
this  pump  that  you  are  talking  about.     That  had 
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tlu'  same  intrinsic  value  after  all  this  hapfx-ned 
about  the  Navy  taking  the  land  than  it  did  before, 
didn't  it? 

A.  That  is  correct.  The  intrinsic  value  is  so- 
called  replacement  value  or  catalogue  value. 

Q.  It  could  have  been  moved  out  and  i)ossilj]\- 
sold  and  used  some  place  else? 

A.     That's  correct. 

Q.  Maybe  they  could  have  gotten  all  they  paid 
for  it'^  A.     That's  correct. 

Q.     For  all  you  know? 

A.     That's  correct. 

Q.  Now,  what  other  pirnips  were  there  beside 
that  one?  A.     There  were  a  number. 

Q.  Where  were  the  other  electric  pumps  lo- 
cated? 

A.  Well,  I  believe  there's  an  electric  pump  at 
HalaAva  valley  adjacent  to  fields — they  had  a  pump 
hi  Halawa  valley  and  a  pump  below  the  mill. 

Q.  Any  others?  Electric  pumps  I'm  talking 
about. 

A.  Of  course,  my  recollection  is  all  the  piunps 
had  been  electrified. 

Q.  All  right.  How  many  were  there  that  you 
had  in  mind  [1670]  when  you  gave  your  opinion 
in  this  case? 

A.  And  a  pump  in  Kalauao  district  near  field. 
46;  pumping  plant  in  Waimalu  valley. 

Q.     Is  that  all? 

A.     Yes.     As  I  said,  the  piunps  and  the  booster 
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pumps  are  scattered  throughout  the  plantation,  and 

I  have  cited  some  of  them. 

Q.  How  many  booster  pumps  that  you  had  in 
mind  when  you  made  this  valuation? 

A.     Specifically? 

Q.     Yes.  A.     None. 

Q.     What's  that? 

A.     Specifically  the  number? 

Q.    Yes.  A.     None. 

Q.     You  didn't  know?  A.     I  did  not. 

Q.  Now,  the  ones  that  you  did  know  about,  what 
were  they  worth  iimiiediately  before  the  takings 
involved  in  this  trial? 

A.     I  did  not  value  them  specifically. 

Q.     You  didn't  attempt  to  find  out? 

A.     I  did  not. 

Q.  What  were  they  worth  after  the  takings  in- 
Aolved  in  [1671]  these  cases  on  trial? 

xV.     Specifically,  I  do  not  know, 

Q.  All  those  things  also,  piunps  and  the  equip- 
ment in  connection  with  them,  are  subject  to  de- 
l)reciation  through  use,  aren't  they? 

A.     They  are. 

Q.  Did  you  make  any  attempt  to  find  out  any- 
thing about  that  before  you  formed  your  oj)inio7i 
of  value  here?  A.     I  did  not. 

Q.  Now,  you  said  the  electric  system.  Describe 
that,  Avill  j^ou? 

A.  Well,  they  have  poles  and  lights  and  trans- 
formers in  an  electric  system,  both  for  the  manu- 
iacfurin'i'  end  of  it  and  the  pumps,  and  tlien   for 
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tlic  domestic  lightini!;  system  throu,i;hout  the  plan- 
tation. 

Q.     Well,    what    do   you   mean,    just    poles    arnl 


wire 


-? 


A.  Ti-ausformei's,  plugs,  switches,  all  the  lik<? 
that  constitute  their — 

Q.  Before  T  ask  y(>u  tlie  next  question  on  that 
subject,  all  oF  these  things  that  you  have;  described 
liere  as  being  tilings  that  weren't  asked  about, 
|)um])s,  electric  system,  domestic  water  system, 
fences,  cuh^erts,  hospital,  autos  and  trucks  and  ve- 
hicular assets,  live  stock,  machine  shop,  are  all 
things  within  the  scope  of  the  property  that  }'ou 
had  in  mind  when  you  gave  this  valuation  you  testi- 
fied to,  didn't  you?  [1672] 

A.  They  are  items  that  are  within  that  enter- 
prise value. 

Q.  They  are  within  the  things  that  you  valued  ? 
^Phey  are  includ(Tl  in  vour  valuation  that  you  t^'sti- 
fied  to  here? 

A.     Tn  an  over-all  picture,  yes. 

Q.  Well,  I  think  it's  an  over-all  picture,  too, 
if  you  insist  on  keeping  using  that.  Now,  how 
many  miles  of  wire  was  there  in  this  electric  sys- 
tem? A.     I  have  no  idea. 

Q.  Th(^  day  before  the  takings  involved  in  this 
case?  A.     T  have  no  idea. 

Q.  You  didn't  know  when  you  arrived  in  ynur 
opinion?  A.     I  did  not. 

Q.  It  might  have  been  one  mile  or  it  micrht 
have  been  fifty?  A.     That  is  correct. 
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Q.  And  you  didn't  attempt  to  ascertain  the 
value  of  it  ?  A.     I  did  not. 

Q.  Domestic  water.  Now,  what  was  there  about 
the  domestic  water  system  that  you  had  in  mind? 

A.  Well,  as  I  said,  as  part  of  a  sugar  enterprise 
there  has  to  be  domestic  water,  supply  lines,  which 
is  your  pipes  and  valves  and  elbows  and  joints  and 
]iuts  and  all  the  spare  parts  that  constitute  a  domes- 
tic water  supply  system,  faucets  and  endless  num- 
Ix^r  of  items. 

Q.  How  much  of  that  pipe  line  and  equipment, 
faucets  [1673]  and  joints,  and  so  forth,  was  therf 
that  you  had  in  mind  when  you  arrived  at  your 
opinion  in  this  case? 

A     Specifically,  I  don't  know. 

Q.     You  didn't  try  to  ascertain  it? 

A.     I  did  not. 

Q.  What  was  it  worth  before  the  takings  in- 
volved here?  A.     Specifically,  I  have  no  item. 

Q.     What  was  it  worth  after? 

A.     Specifically,  I  do  not  know. 

Q.     Fences?  A.     Same  thing. 

Q.     What  did  you  have  in  mind  on  fences? 

A.     Specifically,  no  items. 

Q.     What  kind  of  fences  did  you  have  in  mind? 

A.     Well,  there  are  all  sorts  of  plantation  fences. 

Q.  Tell  us  what  they  were  that  you  had  in 
inind  ? 

A.  AVell,  some  plantations  in  Honolulu  have 
some  concrete  posts  with  wires;  others,  wood  posts 
with  wire,  except  that  I  presume  as  time  has  gone 
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(»ii  they  foiuid  that  the  concrcto  post  doesn't  bui'i 
u])  when  they  burn  cane  tields.  And  after  a  eane 
fiekl  has  ))een  burnt  oft*,  you  still  have  your  concr(»te. 
|)ost  standing-.  But  most  of  the  fields  are  eithiT 
for  catth'  or  for  other  puri)oses  fenced.  And  tlien 
f here's  all  the  other  fences  that  you  find  scattered 
throughout  the  plantation. 

Q.  Those  fences  have  any  value  at  tlie  dates 
you  gave  [1674]  your  opinion  here,  or  made  up 
your  mind  as  to  the  opinion  that  you  testified  to  ? 

A.     That  I  specifically  set  up  a  value,  no. 

Q.     Did  they  have  a  value? 

A.    Yes,  they  did. 

Q.     You  don't  know  what  it  was? 

A.     I  do  not. 

Q.  How  many  miles  of  fences  was  there  that 
you  had  in  mind  when  you  arrived  at  your  opinion 
that  you  testified  to?  A.     I  have  no  idea. 

Q.  You  mentioned  culverts.  How  many  cul- 
verts were  there  that  you  had  in  mind  when  you 
made  u])  your  opinion  here? 

A.     The  number  I  do  not  know. 

Q.     You  haven't  any  idea? 

A.  Except  that  having  inspected  the  plantation, 
here  and  there  throughout  the  plantation. 

Q.  But  the  number  of  them  wouldn't  determine 
their  value? 

A.     Specifically,  intrinsically,  yes. 

Q.  All  of  these  things  that  you  are  being  asked 
nbout  now  that  were  on  this  property  are  things 
that  had  value,  didn't  they? 
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A.     That's  correct. 

Q.     And  they  are  the  items  that  you  are  giving 
an  opinion  on  as  to  value  of,  aren't  they,  co]lec 
tively?  [1675] 

A.     They  are  part  of  my  final  deduction,  yes, 

Q.     Included  before  and  after? 

A.     Yes,  in  some  cases. 

Q.     In  some  cases? 

A.  In  some  cases  they'd  haA^e  the  same  value 
l>efore  and  in  some  cases  they'd  have  the  same  value 
after. 

Q.     Now,  which  cases  are  those? 

A.     You'd  have  some  to  start  in. 

Q.     I  don't  know.    You  made  the  statement. 

A.  Well,  your  live  stock  would  liaA'e  the  same 
value  before  and  after,  your  trucks. 

Q.  That  wouldn't  be  affected  by  this  overcapac- 
ity situation? 

A.  Yes,  your  trucks  would  have  the  same,  and 
man}'  other  items  that  you'd  have  to  go  down  and 
eliminate  as  you  go  through  after  you — 

Q.  Now,  what  are  the  other  items  that  you  had 
in  mind  when  you  made  that  statement? 

A.  Well,  we  are  getting  into  a  field  of  many 
thousand  items. 

Q.  I  don't  know  what  you  are  getting  into  the 
field  of.  You  made  the  statement.  I'd  like  to 
know  what  you  mean  by  it. 

A.  Well,  it  would  be  all  those  items  off  the  plan- 
tation that  would  be  so-called  movable  items. 

Q.     What  are  those?  [1676] 
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A.  Well,  that's  your  live  stock,  yoiii-  motor  \c- 
Iiielc  equipment, — 

Q.     Yos? 

A.  — your  spare  parts  for  all  divisions,  T  prc^- 
sume. 

Q.     What  do  you  mean  by  spare  parts? 

A.  W(>11,  you've  got  nuts  and  bolts  and  wire 
and  globes  and  extra  inventory  in  your  warehouse. 
You  have  about  30,000  items,  I  should  imagine. 

Q.     Thirty  thousand? 

A.  T  should  imagine  a  plantation  has  w^ll  on 
to  that  number  of  items  and  parts. 

Q.  Well,  have  you  named  all  that  you  can  spe- 
cifically name  now?  A.     In  general,  yes. 

Q.  Now,  those  items  that  you  have  in  mind  that 
you  mentioned  last,  live  stock  and  vehicles  and  this 
30,000,  are  things  that  had  a  value  which  was  the 
sauK^  after  these  takings  in  these  cases  as  they  were 
1)0 fore,  is  that  it? 

A.     That  would  be  my  opinion. 

Q.  And  they  are  part  of  the  assets  included 
within  the  figure  that  you  gave  as  to  value,  aro 
Ihey  not?  A.     That's  correct. 

Q.  How  much  was  the  value  of  those  things 
that  you  sa,v  didn't  decrease  any? 

A.     I  haven't  any  idea  si)ecifically.   [1677] 

Q.  When  you  arrived  at  your  opinion  you  had 
no  idea?  A.     That's  correct. 

Q.     You  didn't  make  any  deduction  for  those? 

A.     I  did  not. 

(A  short  recess  was  taken  at  10:55  a.m.) 
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After  Recess 
By  Mr.  Rathbiin: 

Q.  Now,  you  mentioned  the  hospital.  Where  is 
that  hospital  located,  in  the  Village  of  Aiea? 

A.  Xo,  it  is  not.  It's  in  the  land  of  Kalauao, 
which  is  west  of  the  village. 

Q.     Adjoining  it?  A.     Yes,  adjoining  it. 

Q.     Is  that  a  completely  equipped  hospital? 

A.     Yes,  it  is  a  new  hospital. 

Q.  All  owned  by  the  Honolulu  Plantation  Com- 
pany? A.     Yes. 

Q.     You  know  that,  do  you? 

A.     I  believe  so. 

Q.     Well,  do  you  know  it?  A.    Yes. 

Q.     How  do  you  know  it? 

A.  I  understand  they  own  the  hospital  and  the 
buildings  and  the  equipment. 

Q.     Well,  where  did  you  understand  it  from? 

A.  Well,  I  do  know  that  the  building  is  owned 
and  the  land  is  owned  by  the  hospital  and  the  un- 
pi'ovement  and  equipment  is  hospital  property,  I 
l)elieve. 

Q.     Well,  do  you  know? 

A.     I  would  say,  yes. 

Q.     Well,  from  what,  what  information? 

A.  I  don't  know  whether  I  ever  asked  anybody 
specifically. 

Q.     You  just  assmned  it?  A.    Yes. 

Q.     In  giving  your  opinion?  A.     Yes. 

Q.     How  many  beds  in  the  hospital? 

A.     Specific  number  I  do  not  know. 
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(J.     You  never  tried  to  find  out? 

A.     T  did  know  at  one  time. 

Q.  Well,  did  you  have  in  mind  any  specific' 
number  of  beds?  A.     No,  I  did  not. 

Q.  When  you  arrived  at  your  opinion  in  this 
case?  A.     I  did  not. 

Q.  How  about  the  equipment  in  the  hospital, 
technical  equipment? 

A.     Specifically,   no   amount  given. 

Q.     You  made  no  investigation  of  that? 

A.     Specifically,  no.  [1679] 

Q.  And  you  didn't  have  anything  in  mind  as  to 
the  value  of  it  when  you  arrived  at  your  opinion 
in  this  case?  A.     Specifically,  no. 

Q.  Was  that  hospital  worth  less  or  more  after  the 
takings  involved  in  these  cases  ? 

A.  Well,  it  would  be  my  opinion  that  the  hos- 
pital had  an  overcapacity. 

Q.     Had  what? 

A.     It  had  an  overcapacity  after  the  taking. 

Q.     Just  explain  what  you  mean  by  that. 

A.  Well,  a  hospital  as  part  of  the  growing  con- 
cern for  a  4,400  acres  over-all  plantation,  and  you 
find  that  with  4,400  acres  you  have  a  certain  amount 
of  hospitalization,  and  you  now  find  yourself  with 
3,:300  acres,  which  is  less  employees,  and  you'd 
have  less  hospital. 

Q.  And  you  think  just  because  of  the  1,087  less 
acres  that  that  meant  necessarily  that  there  would 
be  less  ])atients  and  less  use  for  the  hospital? 

A.     That's  correct. 
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Q.     Supposing  they  had  an  epidemic? 

A.  A¥ell,  that  would  be  conjectural,  would  it  not, 
in  any  buyer's  and  seller's  mind  that  would  bu}- 
this  hospital  with  an  overcapacity,  and  it  is  too 
big  for  the  now  enterprise  that  I  now  have,  and 
I'll  take  a  chance  that  maybe  next  year  I'll  liavc^ 
an  epidemic  and  make  a  fortune  out  of  the  hos- 
pital? [1680] 

Q.  Supposing  that  prospective  buyer  was  you, 
looking  at  it  from  that  standpoint,  how  many  more- 
people  would  he  say  it  was  equipped  to  take  care 
of  than  it  was  equipped  to  take  care  of  after  thes(^ 
takings  in  these  cases? 

A.  I  should  imagine,  in  view  of  the  fact  that 
my  general  premise  is  20  percent,  that  the  over- 
capacity and  over-all  picture  is  20  percent. 

Q.     Based  on  what? 

A.     On  my  over-all  picture. 

Q.  Well,  never  mind  your  over-all  picture.  Spe- 
cifically, what  do  you  base  that  20  percent  less  on? 

A.     Specifically,  no  specific  items. 

Q.  How  many  x>atients  were  there  in  there  the 
day  before  the  takings  in  these  cases? 

A.     I  haven't  any  idea. 

Q.  How  many  beds  did  they  need  to  take  care 
of  the  employees  of  the  plantation  before  the  tak- 
ings in  these  cases?  A.     I  haven't  any  idea. 

Q.     You  did  not  try  to  find  out? 

A.     I  did  not. 

Q.  And  still  you  attempt  to  testify  that  it  would 
be  lower  in  value  because  it  was  an  overcapacity? 
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A.     I  do. 

Q.  The  intrinsic  value  of  that  hospital  didn't 
change  one  penny  because  of  the  takings  in  these 
cases?  [1681]  A.     It  did  not. 

Q.     Do  you  know  how  much  the  hospital  cost? 

A.     I  do  not. 

Q.  ])id  you  know  when  you  arrived  at  your 
opinion?  A.     I  did  not. 

Q.  How  much  would  you  say  it  was  worth  after 
the  takings  in  these  cases? 

A.     Specifically,  I  have  no  idea. 

(^.     In  dollars  and  cents  how  much  less? 

A.  In  an  over-all  picture  I  should  imagine  20 
percent  less. 

Q.     In  dollars  and  cents,  I  asked  you. 

A.     No,  I  have  no  idea  in  dollars  and  cents. 

Q.     You  never  tried  to  figure? 

A.     I  did  not. 

Q.  Now,  autos  and  trucks  you^d  say  would  have 
about  the  same  value  before  as  after? 

A.  Yes,  it  would  be  my  opinion  that  the  truck- 
ing items  of  the  plantation  would  have  the  same 
Aalue  before  as  after. 

Q.  Wouldn't  lesser  acreage  have  the  same  effecl 
ripon  the  autos  that  it  has  on  these  other  items  that 
you  testified  about  in  that  they  might  have  too 
many  autos  and  vehicles? 

A.  Yes,  but  there  X  dollars  value  could  bo 
realized  before  and  after,  the  same  X  dollars  value. 

Q.  Don't  y(Mi  think  fences  could  be  the  same 
Ihiim-  i 
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A.  They  might  not,  for  the  simple  reason  you 
cut  the  fence  at  the  line  of  taking;  then  you  liave 
to  put  an  additional  fence  in  around  it. 

Q.     Where  did  you  have  that  situation? 

A.     Specifically,  I  can't  recollect  any  specific— 

Q.     You're  just  talking  generally  again? 

A.     I'm  talking  generally,  yes. 

Q.  Machine  shop.  What  were  the  contents  of 
that  machine  shop  that  you  had  in  mind? 

A.  Well,  the  machine  shop  speaks  for  itself. 
That  has  lathes. 

Q.     There's  all  kinds  of  machine  shops. 

A.  Motors.  Well,  a  machine  shops,  that's  part 
of  a  sugar  plantation  enterprise. 

Q.     All  right.    How  many  lathes  did  they  have? 

A.     Specifically,  I  have  no  idea. 

Q.    You  didn't  try  to  find  out? 

A.     I  did  not. 

Q.  Therefore,  you  couldn't  value  them,  could 
you?  A.     That's   correct. 

Q.  What  else  did  they  have  in  them  besides 
lathes?  A.     Well,  they  had  motors. 

Q.     How  many  motors  ?  A.     I  have  no  idea. 

Q.  You  couldn't  value  them  without  knowing, 
could  you?  A.     That's  correct. 

Q.     What  else  did  they  have? 

A.  They  had  benches,  lockers,  other  items  in 
the  machine  shop. 

Q.  Well,  what  other  items?  Let's  not  be  gen- 
eral; let's  be  specific,  that  you  had  in  mind? 
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A.  Woll,  offliand,  Mr.  Rathbun,  I  can't,  oiiii- 
merate  them. 

Q.  Could  you  enumerate  them  when  you  arrived 
at  your  opinion  in  this  case?  A.     No. 

Q.  You  don't  know  whether  they  have  got  25 
motors  or  2?  A.     I  do  not. 

Q.  Do  you  know  the  size  and  square  feet  of 
that  machine  shop?  A.     Specifically,  no. 

Q.  And  you  didn't  when  you  arrived  at  your 
opinion  in  this  case?  A.     That's  correct. 

Q.  What  would  you  say  the  value  of  the  build- 
ing was  before  the  takings  in  this  case? 

A.     I  wouldn't — I  couldn't  state  specifically. 

Q.  You  couldn't  state  it  because  you  don't  know 
the  dimensions,  is  that  right? 

A.  That's  correct,  and  many  other  factors  that 
go  to  the  [1684]  value  of  a  machine  shop. 

Q.     Which  you  didn't  know  also? 

A.     That's  correct. 

Q.  Now,  have  you  covered  the  things  that  you 
were  asked  about  on  direct,  namely,  the  mill,  the 
irrigation  system,  the  road  system,  the  pumps,  the 
electric  system,  domestic  water  system,  the  fences, 
the  culverts,  the  hospital,  the  autos,  trucks  and 
other  vehicles,  the  railroads,  the  live  stock,  and  the 
machin(^  shop;  is  that  everything  that's  included 
Avithin  the  property  that  you  gave  your  opinion  of 
A'alue  of  in  this  case? 

A.  I  don't  remember  those  items  specifically 
coming  out  on  direct  examination. 

Q.     I  didn't  say  they  came  out  on  direct  exami- 
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nation,  but  three  that  I  gave  you  came  out  on  direct 
examination.  Whether  they  came  out  on  direct 
examination  or  not,  is  that  all  of  the  items  that  you 
had  in  mind  which  were  included  within  the  prop- 
erty valued  by  you  in  your  opinion  in  this  case? 

A.     No,  there  must  have  been  other  items. 

Q.     Well,  what  were  they? 

A.     In  the  over- all  picture. 

Q.     What  were  they? 

A.     Specifically,  I  couldn't  eniunerate  them. 

Q.  Can  you  think  of  another  item  besides  those 
that  I  specified?  [1685] 

A.  I  can't  recollect  specifically  any  item  at  this 
time. 

Q.  Then  those  items  are  the  items  that  you  had 
in  mind,  and  all  of  them  which  you  had  in  mind 
when  you  arrived  at  your  opinion  that  you  testi- 
fied to  in  this  case  ?  A.     In  the  over-all,  yes. 

Q.  The  only  items  that  had  any  value  in  your 
opinion?  A.     What  items? 

Q.     The  ones  that  I  specified. 

A.     No,  there  must  have  been  other  items. 

Q.  I  didn't  mention  land.  Including  their  fee 
simple  land?  A.     That's  correct. 

Q.  Now,  that's  everything,  is  it,  everything  that 
had  any  value,  the  day  before  the  takings  in  these 
cases  ? 

A.  At  this  tune  I  can't  recollect  any  other  major 
specific  items. 

Q.  Well,  you  are  the  one  that  valued  them. 
Now,  it's  up  to  you. 
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A.  That's  correct.  I  did  not  value  the  s[)eeifif 
items,  Mr.  Rathbun. 

Q.  You  valued  the  over-all  property,  includint:^ 
those? 

A.  Those  were  all  items  that  were  in  my  over- 
all picture. 

Q.  Yes.  All  right.  Please  answer  me  if  that's 
all  of  them  that  had  any  value,  that  you  had  in 
mind,  of  course? 

A.     Well,  I  had  the  over-all  picture  in  mind. 

Q.  I  know  you  have.  But  answer  my  question, 
please? 

A.  Well,  in  my  over-all  picture  I  didn't  have 
:m  itemized  list  of  all  the  specific  items  and  the 
l)('f()7-e  and  after  value. 

Q.     Will  you  please  answer  my  last  question? 

A.     May  I  have  it? 

(The  reporter  read  the  question  referred  to.) 

A,     I  believe  so,  Mr.  Rathbun. 

Q.  All  right.  Any  of  those  items  that  you  have 
just  given  moveables? 

A.    Yes,  a  number  of  moveables. 

Q.     Which  ones? 

A.     Well,  some  of  the  pumps,  electric  equipment. 

Q.  Which  ones  of  the  pumps?  How  many  of 
them  ?  A.     I  have  no  idea  specifically. 

Q.     All  right.     AA^at  else? 

A.  The  electric  equipment,  domestic  water  sup- 
])ly,  hospital. 

Q.     Anything  else? 

A.     Manv  other  items  that  I  have  enumerated. 
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Q.     Well,  what  are  they? 

A.  Some  of  the  fences,  some  of  the  culverts,  pole 
lines. 

Q.     Anything  else? 

A.  I'm  not  sure  whether  they  are  items  that  I 
have  enumerated  or  not.  [1687] 

Q.     Is  that  all  that  you  can  enumerate? 

A.    Yes,  at  this  time. 

Q.     How  about  automobiles,  vehicles,  live  stock? 

A.     They  should  be  included. 

Q.     Trucks?  A.     They  should  be  included. 

Q.  Now,  did  you  have  those  things  in  mind  as 
being  among  the  property  of  this  company  when 
you  gave  your  valuation  or  your  opinion  in  this 
case?  A.    I  did. 

Q.     These  moveables?  A.     I  did. 

Q.  Can  you  give  us  a  value  on  the  moveables 
the  day  before  the  taking  in  these  cases? 

A.     Specifically,  no. 

Q.     Can  you  give  the  value  of  them  afterwards? 

A.     Specifically,  no. 

Q.  Now,  will  you  please  tell  us  how  you  arrived 
at  this  thousand  dollars  an  acre  in  which  you  mul- 
tiplied in  effect  the  1,087  acres  taken  in  these  cases  ? 

A.  Well,  after  my  experience  over  many  years 
in  talking  to  various  individuals,  having  been  in 
this  plantation  valuation  picture — 

The  Court:     Speak  louder,  please. 

A.  — having  been  in  this  plantation  value  pic- 
ture, having  [1688]  travelled  in  plantations,  and 
by  reason  of  my  position  since  1932  to  date  deeply 
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involved  in  the  value  of  plantations,  having  some- 
what followed  the  liquidation  of  a  number  of  i)lan- 
tations  and  the  sale  of  a  number  of  plantations, 
liavini^  gone  into  the  matter  of  ratio  of  acres  to 
capital  required,  or  book  value  shown  by  the  differ- 
ent plantations,  my  opinion  that  that  figure  is 
somewhere  in  the  neighborhood  of  a  thousand  dol- 
lars an  acre  for  the  so-called  leasehold  plantation. 

Q.  Give  the  items  specifically  that  you  made 
up  when  you  figured  out  this  thousand  dollars  an 
acre  ? 

A.  Well,  we'll  start  in  with  fee  land.  Most  of 
the  plantations  that  are  on  leasehold  have  some 
little  fee. 

Q.  Never  mind  most  of  the  plantations,  please. 
Confine  it  to  the  Honolulu  Plantation. 

A.  All  right.  Honolulu  Plantation  had  387  odd 
acres  of  fee  land. 

Q.     You  told  me  you  didn't  value  it. 

A.     Specifically,  I  didn't  value  it. 

Q.     So  that  enters  into  your  thousand  dollars? 

A.     That's  right,  part  of  the  thousand  dollars. 

Q.  And  you  don't  know  what  the  value  of  the 
:)87  acres  was,  do  you?  A.     I  do  not. 

Q.     All  right.    What  else? 

A.     There's  the  improvement  thereon.  [1689] 

Q.     What  improvement? 

A.  Well,  starting  with  the  mill,  camps,  on  the 
fee  land;  some  of  their  pumps  are  on  their  fee 
land,  some  of  the  fee  land  that  had  nothing  to  do 
Avith  the  enterprise.    Then  go  on  to  their  leasehold, 
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the    corporation's    investment    in    their    respective 

leases. 

Q.     Yes.     Anything  else? 

A.     Well,  specific  items  T  can't  recollect. 

Q.  All  right,  now,  the  improvement.  What  fig- 
ure in  value  of  improvement  did  you  have  in  mind 
when  you  sat  down  and  arrived  at  this  thousand 
dollars  an  acre?  A.     Specifically,  none. 

Q.     The  mill?  A.     Specifically,  none. 

Q.     You  used  the  mill  and  its  A^alue? 

A.     That's  right. 

Q.     In  arriving  at  that  thousand  dollars? 

A.     That's  correct. 

Q.  And  what  value  did  you  have  in  mind  for 
the  mill  in  arriving  at  the  thousand  dollars? 

A.  Well,  you  are  talking  about  the  mill  building 
now? 

Q.  Well,  whatever  that  you  are  talking  about, 
the  mill  building  alone,  not  the  machinery. 

A.  Well,  you  made  your  question — it  was  im- 
provement, was  it  not?  [1690] 

Q.     You  said  improvement. 

A.     You  said  it. 

Q.  I'm  asking  you  now  about  what  you  said. 
You  said  improvement.  I'm  asking  you  about  the 
mill.  That's  the  way  you  said  it.  What  did  you 
mean,  if  you  want  to  qualify  it? 

Mr.  Vitousek:  If  the  Court  please,  I  think  we 
ought  to  read  the  question  back,  that  counsel  did 
ask  him  about  improvements. 

The  Court:     The  trouble  is  that  each  is  asking: 
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the  other  as  to  wlietlier  tliey  Tiieaii  tlic  same  thin<^ 

by  the  word  ''improvement." 

Mr.  Rathbvm:     I'm  trying  to  straighten  it  out. 

Mr.  Vitousek:  If  the  Court  please,  I  object  to 
tJie  question.  It's  been  gone  into  for  hour  after 
liour  that  he  didn't  value  specific  items.  He  gave 
first  his  over-all  value;  now  he's  getting  his  thou- 
sand. Are  we  going  through  all  that  again?  We']l 
go  down  to  the  half  acre  and  go  through  that. 

Mr.  Ratlibun:  There  hasn't  been  one  syllabh* 
of  riuestion  asked  in  this  case  pertaining  to  th^ 
thousand  dollars  valuation  that  I  have  heard.  Tf 
I  did  it,  I  did  it  unconsciously. 

The  Court:  This  is  in  connection  with  a  differ- 
ent matter.  The  questions  are  in  order.  Instead 
(4'  going  back,  I  would  assume,  Mr.  Witness,  that 
the  (juestioner  meant  the  mill  by  improvement,  but 
you  meant  and  told  him  that  you  considered  tlu' 
improvement  on  the  fees.  Now,  with  that  in  mind, 
can  you  [1691]  answer  the  question? 

A.  Well,  starting  out  with  the  mill  building, 
you'd  have  a  building  larger  after  the  takings  thaii 
(conomically  would  warrant  you'd  have  before  th^- 
taking. 

Q.  Sto])  there.  What  were  the  dimensions  of 
that  mill  when  you  made  that? 

A.     Specifically,  I  do  not  know. 

Q.  And  how  much  less  would  the  dimensions  be 
that  you  had  in  mind  when  you  made  that  answer? 

A.     I  do  not  know. 

(}.     In  fee?  A.     I  do  not  know. 
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Q.     How  can  you  figure  it  without  knowing  that  ? 

A.    Except  as  a  general  assumption. 

Q.     Just  a  general  assumption? 

A.     That's  correct. 

Q.  That's  what  your  whole  opinion  and  testi- 
mony is  based  on,  general  assimiption? 

A.     That's  correct, 

Q.     Camps,  is  that  one  of  them  you  said? 

A.  N^o,  I  didn't  say  that.  The  camps  are  on 
the  leasehold.     Yes. 

Q.     Didn't  you  say  that?  A.     I  did. 

Q.  How  much  did  you  value,  what  consideration 
of  value  [1692]  did  you  have  in  mind  when  you 
arrived  at  a  thousand  dollars  per  acre  on  camps? 

A.     Specifically,  no  amount. 

Q.  How  much  on  the  fee  land?  I  think  you 
answered  that  you  didn't  value  those. 

A.     Specifically,  no. 

Q.     How  much  on  the  piunps? 

A.     Specifically,  no  amount. 

Q.     How  much  on  these  miscellaneous  lands? 

A.     Specifically,  no  amount. 

Q.     How  much  on  the  leasehold? 

A.     Specifically,  no  amount. 

Q.  How  much  on  the  corporate  investment  in 
the  leases?  A.     Specifically,  no  amount. 

Q.  You  haven't  any  idea  whether  they  had  a 
corporate  investment  of  one  dollar  or  a  million 
dollars  in  corporate  leases? 

A.  I  know  they  had  an  investment;  the  exact 
amount  I  do  not  know. 
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Q.  You  don't  know  whether  it's  a  dollar  or  ,i 
million  dollars? 

A.     I  know  it  was  more  than  a  dollar, 

Q.     How  much  more? 

A.     I  haven't  any  idea. 

Q.  How  do  you  know  it's  more  than  a  dollar, 
then?  [1693] 

A.     Because  T  actually  saw  it  myself. 

Q.     Well,  where  did  you  see  it? 

A.  Well,  they  had — we  drove  down  the  road  of 
one  of  these  areas'  right  of  way.  The  corporation 
had  an  investment  in  the  record. 

Q.  That's  one  thing  you  knew  about?  What 
else  did  you  know  about?  A.     Specifically? 

Q.     On  the  corporate  investments? 

A.     Specifically,  I  couldn't  recollect. 

Q.  Not  another  dollar  that  you  can  account  for 
when  you  made  up  your  mind  of  a  thousand  dol- 
lars an  acre,  specifically  I'm  talking  about?  Pro- 
duction specifically. 

A.  Overcapacity  of  the  mill,  overcapacity  of 
the  hospital. 

Q.    What  was  the  capacity  of  the  mill? 

A.     Prior  to  the  taking? 

Q.    Yes. 

A.     I  should  imagine  around  25,000  tons. 

Q.    You  imagine  it  from  what? 

A.  Well,  from  information  that  I  had,  I  pre- 
siune. 

Q.     Well,  what  information? 

A.  Well,  I  did  know  at  one  time,  it  was  a  30 
cr  35  thousand  ton  mill. 
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Q.  Well,  what  did  you  know  when  you  made 
up  your  mind  [1694]  to  this  opinion,  when  you 
testified  to  a  thousand  dollars  an  acre  in  this  case? 

A.  Well,  I  understand  on  June  21,  1944,  on  the 
4,400  acres  basis,  that  the  mill  capacity  was  around 
25,000  tons. 

Q.  You  mean  by  that,  that  that's  all  that  that 
rnil]  could  turn  out*? 

A.  Oh,  no.  I  guess  the  mill  could  be  over- 
capacitated. 

Q.     Well,  what  do  you  mean  by  capacity? 

A.  Well,  they  could  run  the  mill  from  Januar}' 
1st  to  December  31st  of  the  year  and  run  on  ;i 
24-bour  shift  and  not  make  replacement. 

Q.  Well,  was  it  geared  that  wa}^  so  that  they 
could  do  it  that  way? 

A.  They  didn't  gear  it  that  way.  The  mill  could 
l>e  physically  used  that  way. 

Q.     Well,  as  it  was  on  June  21,  1944? 

A.     No. 

Q.  What  was  the  ultimate  capacity  that  could  l)e 
uotten  out  of  the  mill? 

A.     Specifically,  I  do  not  know. 

Q.     And  you  didn't  try  to  find  out? 

A.     No. 

Q.  How  do  you  know  it  was  less  after  these  tak- 
ings than  before? 

A.  Well,  I  know  by  deduction  that  they'd  have 
loss  cane  [1695]  acreage. 

Q.     What  deduction,  that  you  lost  a — 

A.     Well,  you've  lost  a  thousand  acres  of  cane. 
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and  you  have  a  thousand  acres  of  cane  less  to  })ut 

lln'()ii,i;li  the  mill. 

Q.  liny  ini,2:ht  buy  raw  sugar  to  ])ut  throui-'li 
the  mill  .^  A.     They  might. 

Q.     And  they  did  do  that  through  the  years? 

A.     I  understand  they  did. 

Q.     You  know  it,  don't  you?  A.     I  do. 

Q.  That  affects  capacity?  They  have  to  have 
capacity  for  that,  don't  they?  A.     They  do. 

Q.  And  that  didn't  change  by  these  takings, 
(lid  it?  A.     Not  materially. 

Q.     Well,  in  any  way? 

A.  No,  it  might  have  gone  up  or  it  might  lia\e 
gone  u])  or  down  one  year  to  the  next.  It  varied. 
I  don't  know. 

Q.  Are  you  familiar  with  the  leases  involved 
in  the  cases  that  are  on  trial  here?  A.     I  am. 

Q.  Now,  you  had  those  in  mind  when  you  ar- 
rived at  your  o})inion  in  this  case,  did  you  not? 

A.  I  assume  that  in  the  before  and  after  that 
they  would  continue  to  enjoy  the  use  of  those  areas 
under  lease.  [1696] 

Q.  Yes.  You  had  in  mind  Exhibit  9-B  in  this 
ease,  then,  which  is  a  lease  from  McCandless  t<» 
the  Honolulu  Plantation,  dated  October  20,  1Q09. 
did  you? 

A.  Well,  I  knew  that  certain  McCandless  lands 
were  leased  to  the  Honolulu  Plantation.  The  niun- 
ber  of  the  exhibit  and  the  like,  I  have  no  idea. 

Q.  Did  you  have  any  specific  amount  of  acres 
in  mind  in  connection  with  that  lease  when — 
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A.     Yes. 

Q.    — when  you  arrived  at  your  opinion? 

A.     Yes. 

Q.     What  was  it? 

A.  The  Honolulu  Plantation  has  under  lease 
from  L.  L.  McCandless  Estate  165.83  acres. 

Q.  What  was  the  term?  What  are  you  read- 
ing from? 

A.  I'm  reading  from  the  real  property  assess- 
ment schedule  of  Honolulu  Plantation  for  the  year 
1944. 

Q.     Where  did  you  get  the  schedule  from? 

A.     From  the  records  of  the  tax  office. 

Q.     And  who  furnished  them  to  the  tax  office? 

A.  The  classifications  are  made  up  by  the  Hon- 
olulu Plantation. 

Q.     The  acreage  made  up  by  them,  isn't  it? 

A.     The  classification  of  the  acreage. 

Q.     The  acreage  has  to  appear,  then,  doesn't  it? 

A.     That's  correct. 

Q.  And  you  are  reading  from  that  something 
filed  by  the  Honolulu  Plantation  Company  to  the 
tax  assessor? 

A.  And  by  the  McCandless  Estate  that  they 
had  under  lease  to  the  Honolulu  Plantation. 

Q.     How  long  did  that  lease  have  to  run? 

A.     As  I  sit  here,  I  don't  know  the  specific  terms. 

Q.  What  was  it,  what  date  did  you  have  in  mind 
as  to  the  expiration  when  you  arrived  at  your 
opinion  in  this  case? 

A.  Well,  as  I  understand  the  L.  L.  McCandless 
lease  to  the  Honolulu  Plantation  is  dated  October 
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20,  1930— 1920— for  a  term  of  30  years  from  Jan- 
uary 1,  1910,  with  a  letter,  I  believe,  of  mutual  un- 
derstanding- relative  to  the  occupancy  on  and  after 
the  termination. 

Q.  Now,  that  is  the  lease  that  you  had  in  mind 
wh(Mi  you  made  up  your  opinion  in  this  case? 

A.  That  is  one  of  the  areas  that  would  be  part 
of  the  (enterprise  in  making  this  deduction  that 
they  would  enjoy  the  continued  use. 

Q.  Is  that  all  the  McCandless  property  that  you 
had  in  mind  when  you  made  up  your  opinion  in 
this  ease  as  having  been  taken  away  from  this 
company  ? 

A.  Well,  the  AlcCandless  Estate  has  other  lands 
in  the  district. 

Q.  Taken  away  from  them,  T  said,  in  these 
cases.  That's  [1698]  what  you  are  testifying  on, 
isn't  it? 

A.  Well,  I  believe  there  was  a  very  small  area 
in  one  of  these  cases. 

Q.  Well,  what  do  you  know  about  it?  Wliat 
did  you  have  in  mind  when  you  arrived  at  your 
opinion?  A.     Specifically,    nothing. 

Q.  You  don't  know  the  acreage  that  was  taken 
away  from  the  Honolulu  Plantation  in  the  cases 
on  trial  here  that  had  been  leased  to  them  by  the 
McCandless  Estate,  is  that  right? 

A.     I  didn't  know. 

Q.  Did  you  know  when  you  made  up  your  mind 
on  this  opinion? 

A.    Well,  I  did  know  the  actual  area — 

Q.     What  did  you  have  in  mind,  then,  when  you 
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arrived  at  your  opinion  in  acreage  and  the  terms 

of  the  lease?  A.     Specifically,  no  detail. 

Q.     You  didn't  Imow,  in  other  words'? 

A.  I,  why  I  do  know  the  area  that  was  taken 
from  the  McCandless  Estate  in  one  of  these  suits. 

Q.  Well,  then,  tell  me  what  you  had  in  mind 
when  you  arrived  at  your  opinion,  both  the  thou- 
sand dollars  an  acre  and  the  million  dollars? 

A.     In  the  over-all  picture;  specifically,  non?. 

Q.     You  can't  tell  me,  is  that  it? 

A.     That's  correct.  [1699] 

Q.  Do  you  know  of  any  lease  from  the  Mc- 
(-andless  Estate  to  the  Honolulu  Plantation  Com- 
])any  that  expired  on  Auaiist  ol,  1944? 

A.     S])oeifica]1y,  no. 

Q.  And  do  you  know  of  an  extension  of  such 
;i  lease  for  five  years  after  that  date? 

A.     Specifically,  no. 

Q.  You  didn't  know  anything  about  that  when 
you  gave  your  opinion  in  this  case,  is  that  right? 

A.  Except  that  I  do  kiiow  in  ray  assumption  in 
the  over-all  picture  that  the  areas  leased  from  tlie 
McCandless  Estate  as  part  of  the  enterprise  would 
still  b<^  enjoyed  by  the  enterprise, 

Q.  Well,  now,  when  you  are  all  through  with 
that,  will  you  answer  my  question? 

A.     Specifically,  no. 

Q.  All  right.  How  many  acres  of  land  did  you 
have  in  mind  when  you  arrived  at  this  opinion  on 
the  Dainon  lease,  which  is  in  evidence  here  as  Ex- 
hil)it  9-K? 
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A.  U^  January,  1944,  the  ai-ea  leased  to  Hono- 
lulu Plantation  by  the  Damon  Estate  is  224.431 
acres. 

Q.  How  many  acres  did  you  have  in  n)ind  when 
you  arrived  at  your  opinion  of  vahie  in  this  cast- 
as liaviuii'  ])een  taken  away  from  the  Honolulu 
Plantation    Company   under   that   Damon   lease? 

A.     Specifically,  T  do  not  know. 

Q.  You  don't  know  how  many  acres  were  taken 
away?  A.     I  did  know,  Mr.  Rathbun. 

Q.     Well,  tell  me  what  you  had  in  mind,  then? 

A.     Specifically,  I  haven't  the  exact — 

Q.     When  you  arrived  at  your  opinion? 

A.     Specifically,  no  specific  acreage. 

Q.  And  still  you  are  multiplying  a  thousand 
dollars  an  acre  by  187  acres,  by  1087  acres,  the 
amount  that  was  taken  away  in  this  case,  to  arrive 
at  your  opinion  of  value,  is  that  right? 

A.     That's  i^art  of  the  picture,  yes. 

Q.     Well,  that's  the  way  you  did  it,  is  it? 

A.  Well,  in  the  final  summation,  that's  the  de- 
duction, yes. 

Q.     That's  what  you  testified  to,  wasn't  it? 

A.     That's  correct. 

Q.  What  terms  did  you  assume  under  that 
Damon  lease.  Exhibit  9-K  in  this  case? 

A.    What  term? 

Q.    Yes. 

A.  T  assumed  that  it  would  still  continu(-  t<» 
enjoy  that  area  under  lease. 

Q.     For  how  long? 
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A.  I  have  no  definite  period  that  they  would 
carry  on.  [1701]  I  presume  that  in  my  before  and 
after  and  the  enterprise  over-all,  it  would  enjoy 
at  least  25  years. 

Q.     From  what  date?  A.     June  21,  1944. 

Q.  Now,  you  assiune  that  they  would  have  a 
25-year  enjojanent  of  that  from  June  21,  1944,  on 
the  basis  of  what? 

A.  As  a  growing  concern  in  making  my  deduc- 
tions on  the  before  and  after  value. 

Q.  Did  you  assume  that  they  had  a  lease  for 
25  years  from  that  date? 

A.  I  assmned  that  they'd  enjoy  the  occupancy 
of  that  area  as  part  of  their  over-all  picture. 

Q.  Did  you  ever  hear  of  the  Damon  Estate  giv- 
ing the  Honolulu  Plantation  the  right  to  use  any 
land  that  they  didn't  have  a  lease  on  in  writing? 

A.  No,  there's  been  considerable  conversation 
relative  to  the  propriety  or  the  lease  tenure  of  be- 
tween the  owners  and  the  plantations. 

Q.  Now,  when  you  are  through  with  that,  will 
you  please  answer  my  question? 

A.  Specifically,  no.  I  have  never  seen  the  docu- 
ment myself. 

Q.  Why  don't  you  answer  those  questions  that 
way  in  the  first  place?  It's  a  simple  answer,  yes 
or  no. 

A.  Why  don't  you  ask  me  the  specific  ques- 
tions? [1702] 

Q.  Why  don't  you  answer  yes  or  no  to  it?  You 
did  final Iv. 
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Thv   Coiivt:     Proeood. 

iM)-.  Ratlihiiii:  'lliis  .^ocs  to  Iiis  credibility,  your 
Honor.     I  have  a  right  to  ask  liim  this,  I  think. 

Mr.  Vitonsck:  Tf  the  Court  ])lease,  he  has  no 
rij^ht  to  ask  siicli  a  question,  is  he  credible  or  not? 
He  is  asking  (|uestions  which,  T  submit,  no  onf 
knows  what  they  mean.  The  witness,  from  what 
they  haA(^  gone  on  })efore,  assumes  what  they  mean, 
and  he  lias  made  his  answers. 

Tlie   Court:     Proceed. 
Hy  Mr.  Rath})un: 

Q.  Now,  Avill  you  answer  tliat  question,  or  did 
you  answer  it  No.  I  think  you  did.  May  I  have 
liis  answer? 

(TJie  reporter  read  the  last  answer.) 

Q.  At  the  time  you  made  up  3'our  mind  in  this 
case  to  the  opinion  of  value  that  you  have  testi- 
fied to,  did  you  know  that  that  lease  expired  at  th? 
end  of  1943  by  its  terms,  meaning  the  lease  Ex- 
hibit 9-K,  dated  June  27,  1927? 

A.  I  did  know^  that  the  actual  lease  that  I  saw- 
expired  in  '43. 

Q.  Then  why  did  you  assume  that  there  would 
be  25  years  of  enjoyment  on  that  property  there- 
after? 

A.  In  my  assumption  of  the  before  and  aftei, 
on  the  over-all  picture  of  the  4,400  acres  and  ihe 
3,300  acres,  that  that  [1703]  take  would  be  an  ac- 
tuality. 

Q.     What  would  be  an  actuality? 

A.  That  they  would  enjoy  the  4,400  acres  for  :>t 
least  25  years. 
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Q.  Well,  let's  get  out  of  the  4,400;  let's  talk 
about  what  I  asked  you,  the  Damon  lease,  Exhibit 
9-K. 

A.  Well,  as  I  understand,  June  21,  1944,  thai 
tliey  were  occupying  that  area. 

Q.  Bo  you  know  under  whose  authority  they 
were  occupying  it?  A.     I  have  no  idea. 

Q.  Bo  you  know  whether  it  was  the  Navy  au- 
thority after  they  let  them  take  possession  of  the 
land?  A.     I  do  not. 

Q.     You  didn't  try  to  find  out? 

A.     I  did  not. 

Q.  But  you  still  assumed  that  the  Honolulu 
Plantation  would  continue  to  enjoy  the  occupancy 
without  knowing  those  things? 

A.     On  my  premise,  yes. 

Q.  When  you  made  up  your  mind  as  to  the 
o]3inion  of  value  in  this  case  that  you  have  testified 
1o,  did  you  know  when  the  IT.  S.  Government  went 
into  possession  of  that  property  by  right  of  (^Vitvy 
or  otherwise?  A.     I  do  not.  [1704] 

Q.     And  you  didn't  know  at  the  time? 

A.     Specifically,  no. 

The  Court:  It's  about  time  for  our  next  recess. 
(A  short  recess  was  taken  at  12  noon.) 

After  Recess 

[iy  Mr.  Rathbun: 

Q.  Ml*.  Crozier,  in  arriving  at  this  opinion  of 
value  that  you  have  testified  to,  did  you  take  into 
consideration  at  all  the  earning  record  of  this  com- 
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paiiy?  A.     Specifically,  no. 

Q.     Well,  .generally,  then?  A.     Yes. 

Q.     Tn  what  respects? 

y\.  Well,  I  realized  that  the  Honolulu  Phint;!- 
tion  had  heen  a  corporation  of  around  five  tliou- 
sand  acres  of  cane,  five  million  dollars  cai)ital ;  in 
addition  to  making  brown  sugar  it  made  white, 
sugar,  which  changes  a  little  bit  of  the  complex- 
ion of  com])aring  sugar  company  to  sugar  eoin- 
pany.  It  was,  as  I  observed  it,  it  was  efficiently 
!'nn.  It  paid  its  bills,  and  obligations,  and  mad" 
jnoney.  And  from  time  to  time,  as  conditions  war- 
ranted, distributed  to  its  stockholders  a  dividend. 

Q.     Now,  you  considered  that,  did  you? 

A.  I  knew  it  and  it  was  in  the  general  picture  of 
my  thinking,  yes.  [1705] 

Q.  And  what  effect  did  it  have  upon  your  opin- 
ion in  this  case  of  value? 

A.  In  the  over-all  picture,  you  are  reducing  that 
enterprise  from  one  pictui'e  to  another  picture. 

Q.  Tust  what  do  you  mean  from  one  picture*  to 
another  picture?    Be  specific. 

A.  In  other  words,  you  are  picturing  the  Hon- 
olulu Plantation  before  the  taking  as  an  enterprise 
and  going  concern;  there  are  certain  factors  \\y\\ 
go  to  constitute  it  as  a  corporation,  and  in  the  ovct- 
all  picture  you  have  the  after  picture  of  the  sani'.^ 
corporation  with  less  acreage,  therefore  less  tf^n- 
nage. 

Q.     Are  you  through?  A.    Yes. 

Q.     Therefore  lesser  earnings? 
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A.     Therefore  less  earnings. 

Q.  And  that's  part  of  what  yon  made  yonr 
vahiation  on? 

A.     That's  correct;  that's  a  factor. 

Q.  In  other  words,  you  based  your  valuation — 
\ou  have  already  stated  that  the  physical  intrinsic/ 
value  of  none  of  these  properties  was  changed  any 
by  the  takings  involved  here,  haven't  yon? 

A.     That's  correct. 

Q.  What  you  mean  to  say  in  testifying  to  this 
opinion  is  that,  for  instance,  if  this  company  had 
three  million  dollars  [1706]  necessary  to  operate 
this  company  on  the  acreage  that  they  had  ])efor(^ 
these  takings,  and  1087  acres  of  land  were  taken 
away,  that  they  could  earn  less  money;  on  that  capi- 
tal that  was  necessary  to  operate  that  company 
than  they  could  before  the  takings? 

A.  Well,  of  course  we  all  expect  capital  to  earn 
something. 

Q.     A¥ell,  answer  yes  or  no  to  that,  if  you  can? 

A 

Q 
A 

Q 

A 

Q 

A 

inirs 


I  can't. 
Why  not? 

It's  too  involved.     There's  too  many — 
What's  involved  about  it? 
There's  too  many  complicating  factors. 
Well,  what  are  they? 

Well,  your  equation  of  what  you  term  earn- 
to  capital  and  all  the  others. 
I  didn't  say  any  others. 
Maybe  I  can  explain  it  this  way.    If  on  June 
21,  1944,  I  was  about  to  buy  the  corporation,  and 
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as  I  reviewed  it  and  liad  otlier  assistance  in  g;oin!^ 
over  the  various  items  as  to  its  effieiency  and  the 
Jike,  and  with  tlie  idea  of  having  4,400  acres  witli 
continued  use  to  operate  the  corporation,  I  would 
Jiave  X  value. 

Q.     What  is  X  value? 

A.     Well,  we'll  call  it  four  million  dollars.  [1707] 

Q.  Let's  call  it  something  that  we  can  pin  our 
liat  on,  will  you? 

A.  I  did  invest  that  money  and  proceeded,  and 
two  days  later  I  found  that  I  had  not  4,400  acres 
of  cane  to  carry  on  my  over-all  enterprise,  but 
r{,l300  acres  of  cane.  I  then  would  have  a  diminish- 
iiiu  in  my  purchase  or  diminishing  my  enterprise 
of  a  million  dollars.  In  other  words,  by  my  before 
and  after  value  on  an  over-all  picture. 

Q.  And  your  over-all  picture,  regardless?  After 
tlie  taking  you  had  less  earnings  on  the  money  that 
Vn7^s  invested  to  operate  the  company,  isn't  thai 
■».v1iat  you  mean? 

A.     You  natural!}'  would  have  less. 

Q.     Is  that  what  you  mean? 

A.     Not  specifically. 

Q.     Well,  generally,  then? 

A.     Yes,  generally. 

Q.  And  it  affected  your  opinion,  and  you  based 
your  opinion  partly  on  that,  didn't  you? 

A.     Partly,  yes. 

().  The  taking  of  this  1087  acres  involved  in  the 
cases  on  trial  here  didn't  change  or  affect  the  capi- 
tal   invested   to   operate   that   company   one   dollar. 
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did  it?  A.     It  must  have. 

Q.  How  did  it?  Did  it  take  any  of  it  away 
physically?  A.     No,  physically,   no.    [1708] 

Q.  It  was  right  there  after  they  took  the  prop- 
erty, the  same  as  it  was  before?  Invested  in  the 
company?  A.     That's  correct. 

Q.  If  before  the  takings  in  this  case  that  com- 
pany was  earning  six  percent  on  four  million  dol- 
lars of  necessary  invested  capital,  the  figure  that 
you  used,  how  much  less  could  they  have  earned 
after  they  took  1087  acres  away? 

A.     Specifically,  I  have  no  idea. 

Q.     Bid  you  have  any  figure  in  mind  on  that  ? 

A.     I  did  not. 

Q.     When  you  gave  your  opinion  in  this  case? 

A.     I  did  not. 

Q.  Don't  you  think  you'd  have  to  base  it  as  you 
do  partly  upon  earnings? 

A.  To  the  ultimate  degree  I  should  imagine, 
yes. 

Q.     What  do  you  mean  by  ultimate  degree? 

A.  Well,  getting  down  and  taking  every  item 
and  every  factor. 

Q.  Well,  just  use  your  word  ''over-all",  six 
percent  on  four  million  dollars. 

A.  Well,  we  all  know  that  the  percentage  of 
earnings  is  decreasing  as  we  get  into  these  economic 
problems  of  labor  and  Government  control  and 
what  not. 

Q.  That  has  nothing  to  do  with  these  takings, 
has  it? 
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A.     I'm  talking  about  the  value  of  your  money. 

Q.     I   didn't  ask  you  about  value  of  money. 

A.  Why,  I  understood  you  set  up  four  million 
odd  dollars  at  six  percent. 

Q.  Because  you  used  four  million.  Now,  a^ain, 
listen  to  my  question,  please.  I  think  it's  a  fair 
(juestion.  I'm  trying  to  get  what  you  base  your 
opinion  on  in  this  case,  if  it's  possible  to  do  it. 
Assume  that  you  had  the  necessary  working  capi- 
tal. Call  it  capital  investment  of  four  million  dol- 
lars before  this  property  was  taken  involved  in 
these  cases.  Supposing  that  before  the  takinp;s  it 
was  earning  six  percent  on  that,  how  nnich  less 
would  it  earn  because  of  the  taking  of  1087  'M'Vv> 
involved  in  these  cases  in  your  opinion? 

A.  Well,  in  my  over-all,  20  percent  would  be 
less,  it  would  be  20  percent  less  in  dollars. 

Q.  Well,  what  would  you  estimate?  What 
would  you  say? 

A.  Well,  on  that  deduction  by  arithmetic  you VI 
jiave  six  percent  of  four  million,  which  would  be 
$240,000,  less  20  percent. 

Q.  You  just  take  an  arbitrary  20  percent?  That 
would  be  that  they  could  earn  20  percent  less  on 
that    invested    capital  ?  A.     Yes. 

Q.     That's  what  you  mean  to  say? 

A.     By  taking  deduction,  yes. 

Q.  And  you  base  your  opinion  on  that  in  this 
ease,  don't  you?   [1710] 

A.     Partly  and  indirectly. 

{}.     Well,  ])artly.     You  do,  don't  you? 
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That's  correct. 


Q.     That's  one  of  the  items? 

A.     That's  correct. 

Q.     Making  up  your  opinion! 

A.     That's  correct. 

Q.     That  3'OU  have  taken  into  consideration? 

A.     That's  correct. 

Q.  Therefore,  in  arriving  at  your  opinion  m 
this  case,  taking  into  consideration  earnings,  you 
])ad  in  mind  the  net  profit  for  the  year  of  that 
company,  didn't  you,  in  different  years'? 

A.     I  did  not  specifically. 

Q.     Well,  did  you  generally?  A.     Yes. 

Q.  What  was  the  net  profit  of  that  company  for 
the  year  ending  December  31,  1942,  that  you  had 
in  mind  in  arriving  at  your  opinion  in  this  case  ? 

Mr.  Vitousek :  Now,  if  the  Court  please,  we  sub- 
mit that  is  an  unfair  question.  The  witness,  if  he 
has  to  answer  that,  is  entitled  to  look  at  these  ex- 
hibits the  same  as  counsel  is. 

Mr.  Rathbun:  He's  telling  the  witness  what  I 
ask  for. 

Mr.  Vitousek:  You  have  no  right  to  do  that. 
He  said  he  didn't  take  it  specifically  in  considera- 
tion, that  he  took  it  [1711]  into  consideration  gen- 
erally, that  it  was  profitable.  This  was  gone  into 
yesterday,  if  the  Court  please,  if  you  Avill  look  at 
the  notes  as  I  looked  in  mine.  He  talked  about 
dividends  and  he  talked  about  profit  yesterday. 
Now,  this  is  putting  it  in  a  different  way  but  it's 
still  the  same  subject  that  he  was  cross-examined 
on   yesterday.     He   asked   about,   did   he   consider 
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thov  i^aid  dividends,  and  tlio  answer  was  yes.  Now, 
if  he's  goiii.e^  to  talk  about  a  specifie  item,  and  the 
witness  wants  to  answer  s[)ecifleally,  he  does  liave 
i\  risrht  to  call  for  the  memo  he  used  when  he  made 
lip  liis  opinion. 

Mr.  Rathbun:  If  this  witness  was  an  intelli- 
gent witness,  if  he  wants  to  look  at  any  document 
before  he  answers  the  question,  he  can  ask  for  it. 
He  doesn't  have  to  have  counsel  suggest  it  to  him. 
Til  at 's  an  old,  moth-eaten  trick. 

Mr.  Vituosek:     I  don't  like  these  things  about — 

Mr.  Rathbun:     Well,  I  don't  have  to  withdrciw. 

Mr.  Vitousek:  Well,  I'm  talking  to  the  Court 
{:nd  not  to  counsel. 

The  Court:  Your  objection  is  overruled  and  the 
witness  may  answer  if  he  can.  And  he  has  indi- 
cated that  he'd  like  to  look  at  locimients,  and  I'm 
^ure  that  if  need  be  he  can  call  for  a  document. 

Q.     Do  you  remember  the  question? 

A.     May  I  have  it? 

(The  re])orter  read  the  last  question.)  [1712] 

A.     Sjiecifically,  no  amount. 

Q.     The  amount  made  no  difference  to  you? 

A.     Specific  amount,  no. 

Q.  But  still  you  took  earnings  into  considera- 
tion in  arriving  at  your  opinion? 

A.     That's  correct. 

Q.  What  earnings  did  you  take  into  considera- 
tion? What  year  and  what  amoimt? 

A.  Well,  it's  my  recollection  that,  as  I  stated, 
that  it  was  a  growing  concern,  and  proper  manage- 
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ment  and  all  the  other  factors,  that  from  time  to 
time,  after  paying  all  their  bills,  they  distributed 
the  dividend,  and  that  dividend  record,  as  I  recol- 
lect, ran  around  $150,000  a  year. 

Q.     What  year  did  it  run  $150,000  a  year! 

A.     Specifically,  I  don't  know. 

Q.    We   are   talking   about   dividends   now? 

A.     That's  correct. 

Q.  I  didn't  ask  you  about  that,  did  I?  I  asked 
you  about  earnings.  That's  much  different  than 
dividend,  isn't  it? 

Mr.  Vitousek:  If  the  Court  please,  I  object  to 
counsel   arguing  with   the  witness. 

Mr.  Rathbun:    I  didn't  argue.  That's  a  question. 

Mr.  Yitousek:  Well,  I  don't  think  it's  a  ques- 
tion. 

Mr.  Rathbun:    Well,  I  do. 

The  Court:  One  at  a  time.  There  are  several 
questions.  [1713] 

Mr.  Rathbun:  But  they  are  all  directed  at  the 
same  thing. 

Mr.  Vitousek:    May  T  make  my  statement? 

The  Court:     Yes. 

Mr.  Vitousek:  There  are  several  questions,  fast, 
one  right  after  the  other,  and  the  witness  has  an- 
swered the  question  as  put  to  him.  Now  he  i?  com- 
ing back  and  saying  he  didn't  ask  about  dividends. 
But  the  question  didn't  call  for  the  answer.  It 
called  for  an  explanation,  and  that's  what  he's 
giving. 

The  Court:    Well,  he's  entitled  to  ask  him  if  he 
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iiK^ans  the  same  thing  by  both  terms.  The  question 
called  for  net  profit  and  the  answer  involved  the 
term  dividends. 

Mr.  Ratlibun:  And  1  want  to  eliminate  that  be- 
cause 1  didn't  ask  him  that.  1  want  him  to  answer 
my  question  as  1  asked  him. 

The  Court:    You  may  ask  the  question. 

Q.  Now,  my  last  question  was,  is  there  a  differ- 
ence, there  is  a  diiference  between  dividends  and 
earnings,  isn't  there?  A.     There  is. 

Q.  You  have  heard  of  corporations  paying  divi- 
dends without  the  net  earning  to  pay  them  with, 
haven't  you?  A.     That's  correct. 

Q.  Now,  again,  did  you  know  the  earnings  when 
you  took  earnings  into  consideration  in  forming 
your  opinion  of  value  in  this  case  that  you  have 
testified  to   for  the  year   1941?    [1714] 

A.     Specifically,  no. 

Q.  Don't  .you  think  that  it  would  have  been 
necessary  for  you  to  know  that  before  you  give  it 
consideration  in  valuing  this  property,  base  it  on 
earnings'!?  A.     I  knew^  there  were  earnings 

Q.    You  knew  what? 

A.     I  knew  that  the  company  had  earniiigs. 

Q.  Well,  wouldn't  the  amomit  of  the  earnings 
make  a  difference  in  your  valuation  if  you  con- 
sidered earnings  in  your  opinion? 

A.  Well,  if  the  earnings  had  been  next  to  noth- 
ing for  many  years,  or  they  had  been  exorbitant, 
they  would.  But  I  assume  that  in — it  was  my  recol- 
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lection  that  the  earnings  were  commensurate  with 

the   enterprise's   activity. 

Q.  Well,  what  do  you  mean  by  commensurate? 
On  what  amount  and  what  percentage? 

A.     If  you  will  let  me  see  a  corporation — 

Q.    You  don't  need  anything  to  answer  that. 

Mr.  Vitousek:  We  object  to  saying  that  he  has 
to  answer  and  what  amount  and  what  percentage 
on  recollection.  That  was  the  specific  question,  the 
specific  amount,  and  he's  entitled  to  ask  for  what 
he  did  ask  for. 

The  Court:  Well,  now,  you  are  picking  up  some 
of  these  additional  questions.  You  confuse  me.  The 
last  real  question  to  the  witness  was  what  did  he 
mean  by  commensurate.  [17151 

Mr.  Vitousek:  May  I  ask  that  the  record  be 
read  back? 

(The  reporter  read  the  last  question) 

The  Court:  There  are  three  questions  there.  The 
last  one  at  the  time  was  on  ''commensurate". 

Mr.  Vitousek:  As  I  understand  the  last  one,  it 
was  on  what  amount  and  what  percentage.  He  ask- 
ed "commensurate"  and  before  the  question  was 
answered,  he  added  to  it  "in  what  amount  and  in 
what  percentage?" 

Mr.  Rathbun:  I  added  that  after  he  answered 
the  other  question. 

The  Court :  No.  I  would  like  to  know^,  Mr.  Rath- 
bun,  what  is  being  objected  to. 

Mr.  Rathbun:  I'd  like  to  know,  too.  I'm  very 
much  interested. 
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The  Court:  Well,  you  keep  quiet  for  a  moment 
and  j)erliaps  we  can  find  out. 

Mr.  Rathbun:     All  right,  I'll  sit  down. 

Mr.  Vitousek:  In  reply  to  that  question  the 
witness  asked — 

The  Court:    Which  question? 

Mr.  Vitousek:  I  mean  before  he  answered  the 
last  question  which  was  read.  He  asked,  may  I  see 
the  corporate  exhibit  and  counsel  says  No.  Now, 
I'm  objecting  to  the  refusal  of  allowing  the  wit- 
ness to  see  an  exhibit  when  he  is  asked  to  answer 
in  what  amount  and  what  percentage.  I'm  not 
objecting  [1716]  to  the  question.  I'm  objecting-  to 
c<ninsel  stating  he  can't  see  it. 

The  Court:  The  witness,  as  I  recall,  started  to 
say  that  he  wanted  to  see  a  corporate  exhibit  to 
use  in  illustrating  his  answer.  That  is  the  infer- 
ence he  left  in  my  mind,  and  the  witness  may  see 
n  corporate  exhibit  if  he  needs  it  in  relation  to 
his   answer. 

Mr.  Rathbun:    May  I  have  the  question? 
(The  reporter  read  the  last  question) 

The  Court:    Do  you  have  the  question  in  mind? 

The  Witness:    Yes. 

The  Court:  Do  you  want  to  see  a  corporat-e 
exhibit? 

The  Witness:  Yes.  I  made  a  statement,  as  T 
understand  it,  that  the  corporation  was  a  growing 
concern  and  had  earnings.  Now  I  am  to  tell  Mr. 
Rathbun  the  specific  figures  or  the  amomit  of  earn- 
insfs. 
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Q.  All  right,  without  looking  at  some  exhibit, 
you  can't  tell  me?  A.     I  cannot. 

Q.  And  you  can't  tell  me  what  you  had  in  mind 
when  you  made  this  valuation  that  you  have  sworn 
to  here? 

A.  Except  that  I  do  know  that  it  had  a  di^d- 
dend  record  and  the  dividend  as  a  rule  comes  out 
of  earnings.  And  the  different  times,  in  studying 
the  Honolulu  Plantation,  it  did  have  earnings. 

Q.  All  right,  now,  w^hat  exhibit  do  you  want  to 
see?  A.     Go  back  to  1939. 

Q.     Give  them  all  to  him,  Mr.  Clerk. 

A.  Beginning  with  the  corporation  statement, 
the  year  ending  1938 — 

Q.  Why  do  you  ask  for  the  one  in  '38,  Mr. 
Crozier  ? 

A.    Well,  that's  prior  to  your  war  period. 

Q.    How  about  '39? 

A.  Well,  in  '39  we  had  the  first  taking  of  the 
Makalapa  crater  and  it  likely  affected  the  enter- 
prise. 

Q.  But  you  are  not  considering  it  in  this  case, 
are  you,  the  Makalapa  crater? 

A.  No,  I'm  taking  it  up  to  Jime  21,  1944,  and 
the  answer  that  I  have  given  is  as  far  as  my 
opinion  of  the  value  of  the  diminishing  the  enter- 
prise. 

Q.     All  right,  go  ahead  now, 

A.  In  the  year  1938,  Fortieth  Annual  Report 
of  the  Honolulu  Plantation  Company,  ending  De- 
cember 31,  1938,  the  annual  statement  shows  that 
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in  file  P  and  \^  statement  that  they  carried  a  loss 
(>r  $333,629.  And  in  their  1939,  their  41st  annual 
report,  that  the  loss  in  their  P  and  L  statement 
was    $197,000   odd   dollars. 

Q.  What  were  the  earnings  that  year,  net,  be- 
fore dividends,  available  for  dividends? 

A.     From   that   year's   activity? 

Q.     Yes.  [1718] 

A.     On  their  P  and  L  statement,  no  earnings. 

Q.     Was  there  a  dividend  paid? 

A.     There  was. 

Q.     How  much? 

A.     Of  $150,000,  I  believe. 

Q.     All  right,  go  ahead.  Thirty-nine  is  next  now. 

A.     I  gave  '39.  1940— 

Q.     I  thought  you  said  '38  was  a  loss? 

The  Court:    He  did.  He  has  covered  two  years. 

Q.  Let's  stop  there  before  you  go  any  further. 
]>oth  of  these  years  you  said  showed  a  loss? 

A.     Yes,  under  their  P  and  L  statement. 

Q.  Now,  did  you  have  these  P  and  L  state- 
ments, these  annual  reports  from  which  those  P 
and  L  statements  are  taken,  marked  Exhibit  33-0 
and  13-P,  before  you  when  you  arrived  at  your 
opinion  of  value  in  this  case?  A.     I  did  not. 

Q.  "^rhe  first  time  you  have  seen  them  is  today, 
is  it?  A.     No. 

Q.     When  did  you  see  them  before? 

A.     I  have  seen  them  since  about  1932. 

Q.  Did  you  carry  all  those  figures  in  your  mind 
up  to  the  time  you  made  up  your  mind   to  the 
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opinion  that  you  have  testified  to  in  this  case,  until 

1946?  A.     I  certainly  did  not.   [17191 

Q.  Then  you  didn't  know  what  the  earnings 
were  when  you  took  earnings  into  consideration 
when  you  made  up  your  mind  to  the  opinion  you 
have  testified  to?  A.     Specifically,  no. 

Mr.  Vitousek:  Now,  if  the  Court  please,  the 
witness  asked  for  certain  exhibits,  when  he  was 
asked  a  question,  and  he  is  entitled  to  go  through 
all  of  them  without  being  shut  off. 

Mr.  Rathbun:  I  have  a  right  to  ask  questions 
on  the  ones  he  has  identified  so  far.  And  he  can 
take  the  rest  of  them  and  go  through  them  when 
I  get  through. 

The  Court:  Actually  he  asked  for  the  ye^r  '38. 
He  has  that.  He  has  them  all  by  reason  of  Mr. 
Rathbun  suggesting  to  the  Clerk  that  he  give  all 
of  them  to  him.  Proceed. 

Q.  How  much  of  a  dividend  did  they  pay  in  the 
year  1939,  do  you  know? 

A.  Would  you  let  me  see  the  corporate  ex- 
hibit? 

Q.    Do  you  know^  without  looking  at  it? 

A.     I  believe  I  just  said  $150,000. 

Q.  Well,  is  that  what  you  had  in  mind  when 
you  gave  your  opinion  in  this  case? 

A.     Specifically,  no. 

Mr.  Vitousek:  Now,  if  the  Court  please,  he 
asked  to  see  the  corporate  exhibit.  I  think  h<^  is 
entitled  to  see  it. 

The  Court:    He  may.  He  first  asked  him  whether 
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he  could  [1720]  tell  the  figure  without  looking  at  it. 

Ml'.  Katlibun:  Which  I  have  a  right  to  ask,  I 
take  it. 

The  Court:    That's  right.  Proceed. 

Mr.  Ratlibun :  Now,  what  was  the  answer, 
please? 

(The  reporter  read  the  last  answer) 

Q.  If  there  was  a  difference  in  the  earnings  or 
the  losses  in  1938  and  '39,  you  having  considered 
earnings  in  arriving  at  your  opinion  of  value,  it 
would  make  a  difference  in  your  oy)inion  of  value, 
wouldn't  it,  by  the  difference  between  the  earn- 
ings ? 

A.  Yes,  if  they  w^ere  gone  into  specifically  and 
analyzed  and  all  the  reasons  why.  The  P  and  L 
statement  shows  a  loss  at  the  end  of  the  year  for 
various  reasons;  charges  are  taken  prior  to  clos- 
ing of  the  books,  where  in  reality  they  might  not 
be  set  up,  which  would  show  a  profit,  when  taken 
show  a  loss. 

Q.  In  the  statement  of  1938,  marked  Exhibit 
13-0  in  this  case,  the  loss  is  shown  to  be  what  for 
that  year? 

A.  According  to  this  P  and  L  statement,  on 
page  16  in  1938  the  loss  is  $333,629,93,  transferred 
to  surplus. 

Q.  If  you  didn't  have  anything  before  you  hut 
that  statement  you  wouldn't  give  very  much  value 
to  this  company  if  you  based  it  solely  on  earnings, 
would  you? 

A.     On   the   bottom    line   figure,    no. 
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Q.     That's   true   of   1939   also,   isn't  it?    [1721] 

A.     Except  the  1939 — they  paid  a  dividend. 

Q.    Well,  I'm  talking  about  earnings  now. 

A.     They  had  a  loss. 

Q.  The  fact  they  paid  a  dividend  wouldn't  help 
you  any  in  your  mind  when  they  didn't  have  any 
earnings  to  pay  it  with? 

A.     You're  getting  into  questions  of  accounting 

Q.  Never  mind  what  I'm  getting  into.  I'm  ask- 
ing you. 

A.  Take  the  dividend  record  over  a  number  of 
years. 

Q.  What  has  the  dividend  record  s^ot  to  do  with 
earnings  ? 

A.  Well,  you've  got  to  make  earnings  before 
you  can  fundamentally  or  economically  pay  a  divi- 
dend. 

Q.     You  mean  you  should? 

A.     You  should. 

Q.     Well,  they  didn't,  did  they? 

A.  Evidently  not  in  those  years  on  those  state- 
ments. 

Q.  All  right.  Now,  in  this  1939  shows  a  loss 
of  $197,559.11,  you  say?  Is  that  the  way  you  inter- 
preted it?  A.     That's  correct. 

Q.  The  loss  in  1938  was  $333,629.  If  you  use 
earnings  in  arriving  at  your  opinion  of  value  in 
this  case,  there's  a  difference  of  some,  in  excess 
of  a  hundred  thousand  dollars  in  those  two  years 
in   their  losses,   isn't  there? 

A.     That's  correct. 
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Q.  How  much  diiferonce  would  vou  siiy  X'wwi 
would  make  in  the  value  that  you  testified  to  if 
you  based  your  opinion  on   [1722]   oai-nini^s  only? 

A.  Well,  that,  if  you  based  your  opinion  strictly 
on  earnings  only,  you'd  have  to  s^o  into  those — 

Q.     Please  answer  on  my  assumption,  please. 

A.    You'd  have  to — 

The  Court:  Just  a  minute.  May  I  have  tliat 
(juestion  ? 

(The  reporter  read  the  last  question) 

Mr.  Vitousek:  Now,  if  the  Court  ])lease,  basiniE^ 
it  on  earnings  only.  The  witness  started  to  explain; 
there  was  a  proper  explanation.  He's  making  no 
assmnption  for  these  two  years. 

The  Court:  I'm  not  sure  what  the  witness  did 
start  to  say.  May  I  have  that? 

(The  reporter  read  the  last  answer) 

A.  My  value  of  a  million  dollars  is  ])ased  on 
earnin^'s  only,  and  these  two  P  and  L  statements 
lierc  showing  these  losses  as  affecting  my  million 
dollars,  you'd  have  to  go  into  the  reasons  why 
these  earnings  come  out  in  these  loss  figures. 

Q.  Well,  in  arriving  at  your  opinion  in  this 
case,  if  you  based  it  on  earnings,  it  would  make 
a  difference  if  they  had  different  earnings  each 
year,  wouldn't  it? 

A.  That  w^ould  be  so,  Mr.  Rathbmi,  but  ai\vbody 
assuming  that  these  earnings,  ^hese  losses  are  three 
lumdred  thousand,  one  himdred  ninety-seven  thou- 
sand, they  might  not  be  reoccurring  losses,  that 
that  P  and  L  statement  could  be  possibly  read- 
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justed  to  show  a  different  figure  completely.  [1723] 

Q.  You  wouldn't  accept  the  company's  figure 
on  those  losses,  then? 

A.     Not  item  for  item,  no. 

Q.  Well,  what  item  don't  you  accept  there  in 
the  figure  of  the  loss  that  they  show  on  those 
documents  ? 

A.  Well,  I'd  have  to  make  a  study  of  these  P 
and  L  statements. 

Q.    Well,  you'd  better  do  it. 

A.  Well,  you'd  have  to  start  out  first  with  your 
price  of  sugar  in  the  future,  or  except  insofar  as 
the  following  year  is  concerned. 

Q.     What  does  that  have  to  do  with  it? 

A.  Well,  you  are  building  up  a  P  and  L  st.-ite- 
ment,  the  type  of  depreciation  taken,  the  method 
of  amortization. 

Q.    Well,   how  would  you   change   itf 

A.  Specifically,  I  don't  know.  You'd  have  to 
go   in  and  study  each  one. 

Q.    Well,  I'm  asking  you. 

A.  You'd  have  to  go  back  to  the  books  and  the 
])rocedures. 

Q.  Well,  you  don't  accept  their  books  and  their 
conclusions  from  their  books,  is  that  right? 

A.  Now,  Mr.  Rathbun,  you  are  having  me  re- 
cite here  figures  that  were  taken  on  these  P  and  L 
statements. 

Q.     Surely. 

A.  AVhich  on  the  before  and  after  basis  would 
liave  to  be   [1724]   subject  to  survey  by  any  indi- 
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vidual   who   is  making  these   premises   strictly   on 

an  earning  basis. 

Q.  Well,  did  you  make  such  a  survey  when  you 
gave  your  opinion  in  this  case? 

A.  No,  I  told  you  that  my  basis  is  based  as  a 
growing  concern  enterprise  that  liad  an  economic 
earning. 

Q.  You  considered  earnings  but  you  didn't  con- 
sider what  they  were,  is  that  what  you  are  trying 
to  say? 

A.  Actually,  no;  according  to  those  statements, 
no. 

Q.  If  you  excluded  from  this  Exhibit  13-P  in 
this  case  the  item  of  two  hundred — which  is  the 
annual  report  for  1939 —  the  conditional  payments 
under  the  sugar  act  from  the  U.  S.  Department 
of  Agriculture,  $210,182.75,  what  would  the  losses 
have  been  for  that  year? 

A.  It  would  be  that  figure  plus  the  one  hundred 
ninety-seA^en    thousand. 

Q.  It  would  be  $210,182.75  plus  $197,559.11,  is 
that  right?  Is  that  the  way  you  would  interpret  it? 

A.     That's  correct. 

Q.  If  you  had  valued  this  property  before  and 
after,  and  the  taking  away  of  the  acres  that  have 
been  taken  in  this  case  were  the  same,  at  the  end 
of  the  year  1939,  basing  it  upon  earnings  what  rate 
per  acre  would  you  value,  would  you  use  to  deter- 
mine how  much  was  taken  away  in  value  from  the 
company  by  the  taking  of  1087  acres?  [17251 

A.     I  have  no  idea. 
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Q.     Can  you  figure  it  and  tell  me? 

A.     No,  I  cannot. 

Q.    Why  can't  you? 

A.  It  would  mean  another  study  on  the  date 
tliat  you  now  are  setting  up  as  the  date  of  before 
and  after  to  be  computed  in  the  deduction  made. 

Q.  Well,  I  want  to  know  what  effect  earnings 
have.  It  doesn't  matter  what  year  you  take,  does 
it? 

A.  Well,  if  you  go  back  to  1939  you  find  that 
the  earnings,  the  picture  is  a  little  better  record 
than  the  earnings  of  '38 — '39 — because  in  the  year 
1937  the  amount  of  transferred  to  net  profit  of 
earnings  was  plus  $407,000. 

Q.  And  how  does  that  affect  it  if  yon  were 
valuing  it  at  that  time,  favorably  or  unfavorably? 

A.  Wei],  I  think  it  supports  my  contention  that 
in  the  over-all  picture  the  corporation  is  a  growing 
concern  and  has  earnings. 

Q.  But  if  they  earned  four  hundred  thousand 
dollars  in  one  year  and  lost  one  hundred  ninety- 
seven  thousand  the  next,  how  much  less  would  you 
vahie  it  at  in  the  next  year  where  they  lost  one 
hundred  ninety-seven  thousand  over  the  one  where 
they  made  four  hundred  thousand,  having  in  mmd 
1087  acres  as  having  been  taken  away  from  them? 

A.  That  all  depends,  Mr  Rathbun,  on  the  study 
of  the  items  affecting  it.  [1726] 

Q.    You'd  have  to  study  that  to  arrive  at  that? 

A.     Strictly  on  earnings,  yes. 

Q.     And  yon  didn't  do  that  in  this  case  in  con- 
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iKH^tiou   with    aiTiving   at   your   opinion   yon   have 

j^iveii  Ijcrc;.^  A.     Specifically,  no. 

Q.  Do  you  think  it  is  proper  from  the  stand- 
l)oint  of  the  things  that  you  would  consider-  in  at- 
tempting to  arrive  at  value  before  and  after  in 
this  case  for  this  company  to  use  a  loss  of  $197,- 
559.11,  looking  at  the  items  that  make  uj)  this 
j>rofit  and  loss  statement? 

A.     On  the  face  of  the  one  year,  no. 

Q.     Why  not? 

A.  Because  that  item  is  not  a  repeating  item 
in  your  revenues  and  subsequent  years  that  you 
are  going  to  put  money  out  and  have  the  earnings 
on. 

Q.  How  about  the  conditional  payment  for  that 
year  ? 

A.  Well,  conditional  payment  is  anothei'  ques- 
tion and  recurring  item,  your  compliance  pa>TTient. 

Q.  That's  sent  to  the  stockholders,  is  it  not,  and 
filed  with  the  public  records?  Isn't  this  filed  with 
the  public  records? 

A.     Not  to  my  knowledge. 

Q.  Isn't  it  required  under  the  laws  of  the  Ter- 
litory  of  Hawaii  to  file  an  amiual  report? 

A.     Yes,  a  corporation  exhibit,  not  this.   [1727] 

Q.     Similar  to  that? 

A.     Similar  to  that. 

Q.  This  is  for  the  stockholders,  as  you  under- 
stand it? 

A.  This  is  only  for  the  interpretation  of  the 
company's  books. 
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Q.     It's  their  own  interpretation,  isn't  it? 

A.     That's  correct. 

Q.     Are  you  complaining  about  that? 

A.     Not  at  all,  for  the  purpose  that  it  serves. 

Q.  They  were  leading  their  stockholders  to  be- 
jieve  that  by  that  report,  which  is  Exhibit  13-P, 
that  they  only  lost  $197,559.11  in  that  year,  isn't 
that  it,  as  you  read  it?  A.     Yes. 

Q.  If  you  add  to  that  the  $210,182.75,  they 
lost  that  much  more,  didn't  they? 

A.     That's  correct. 

Q.  Arid  if  anybody  just  looked  at  that  bottom 
line  figure,  a  stockholder  or  a  prospective  buyer  of 
stock,  he'd  think  that  that  was  their  net  loss  that 
year,  wouldn't  he? 

A.  If  he  went  that  far,  yes;  if  he  made  that 
deduction. 

Q.  And  tliat  would  be  that  item  of  Agricultural 
payment?  A.     That's  correct. 

Q.  Now,  I'm  showing  you  Exhibit  13-S  and 
13-T  in  this  case,  the  annual  reports  for  1942  and 
'43  In  the  year  '42,  how  do  you  interpret  that  as 
the  net  profit  for  that  year  available  for  dividends? 

A.  Now  you  are  getting  mixed  up  on  the  divi- 
dend theory.  Are  you  talking  about  earnings? 

Q.     Can  you  answer  the  question? 

A.  You're  getting  it  involved.  We  have  been 
talking  about — 

Q.     I  wouldn't  point  to  anything. 

A.  In  the  year  1942,  on  this  annual  report  un- 
der the  P  and  L  statement,  they  transferred  as 
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net  profit,  transferred  to  surplus  $23:3,f)88.:}7.  On 
the  face  of  that  bottom  line  figure  it  looks  as 
though  they  could  pay  a  dividend. 

Q.     On  that  amount? 

A.  Yes,  just  on  that  figure.  Now,  before  you 
pay  a  dividend,  you'd  better  find  out  how  it's  made 
up. 

Q.  That's  true,  but  we  didn't  ask  you  about 
that.  They  made  it  up,  didn't  they? 

A.     But  you  asked  mo  if  they  ])aid  a  dividend. 

Q.  I  didn't  ask  you  if  they  paid  a  dividend  at 
all.  I  asked  you  if  that  was  available  for  divi- 
dends. Now,  on  Exhibit  13-T  what  would  you  say 
the  amount  shown  there,  as  you  interpret  it,  avail- 
able for  dividends? 

A.  Their  annual  report  for  1943  show^s  on  their 
P  and  1j  statement  transferred  to  surplus  $190,- 
302.79. 

Q.  Now,  you  said  you  took  into  consideration 
earnings  in  arriving  at  your  value  of  opinion,  opin- 
ion of  value  in  this  case.  Is  that  the  item,  those 
two  items  that  I  have  just  [1729]  called  to  your 
attention,  the  last  one  being  $233,668.37,  illustra- 
tive of  the  earnings  question  that  you  had  in  mmd 
when  you  made  your  valuation? 

A.     Specifically,   no. 

Q.     Well,  is  it  typical?  A.     It  is  part. 

Q.  Is  it  the  kind  of  an  item  that  you  are  talkuig 
about  ?  A.    Yes. 

Q.  If  you  were  valuing  this  property,  then,  in 
the  year  '42,  at  the  end  of  '42  and  at  the  end  of 
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'43  there  would  be  a  difference  if  you  used  earnings 
as  the  basis  in  what  you'd  value  it  at,  wouldn't 
there,  on  the  face  of  that?  A.     There  would. 

Q.    You'd  value  it  less,  on  lesser  earnings! 

A.  Strictly  on  those  two  figures  as  appearing 
thereon,  yes. 

Q.  So  that  that  is  a  variable  item,  isn^t  it? 
That  earning  proposition.  A.     It  is. 

Q.  In  order  to  use  earnings  as  a  basis  for  your 
valuation,  you  would  have  to  know  what  the  earn- 
ings were  in  the  years  that  you  were  applying  them 
to,  wouldji't  you?  A.     That's  correct. 

Q.  And  you  didn't  know  that  when  you  made 
up  your  opinion  in  this  case,  you  said  ? 

A.     Specifically,  no.  [1730] 

Q.  Now,  getting  back  to  the  question  that 
started  all  this  Assuming  a  company  had  a  four 
million  dollar  working  capital — we'll  call  it  capital 
investment,  as  you  ymt  it,  necessary  for  operation 
— and  in  the  year  1942 — before  I  get  to  that,  as- 
sume that  in  the  year  1941  they  had  paid  six  per 
cent  on  the  investment.  In  the  year  '42  they  had 
this  loss  that  you  have  testified  to  as  shown  by 
these  documents,  and  in  '43  they  had  the  loss  that 
is  testified  to.  How  much  difference  would  have 
been  made  in  the  amount  that  they  could  have  paid 
to  their  stocldiolders  ? 

Mr.  Vitousek:     May  I  have  that  question  read? 
(The  re})orter  read  the  last  question) 

Mr.  Rathbun:    In  percentage. 

Mr.  Vitousek:    If  the  Court  please,  we  object  to 
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that  question.  It's  im])r()|)or  cross-examination  in 
ihv.  fivst  i)lac(',  based  on  a  lot  of  assumptions.  It 
has  nothing-  to  do  with  the  matter.  As  the  witness 
has  testified,  he  did  not  specifically  take  each  year's 
earnings  or  did  not  use  the  earnings  s])ecifically, 
but  took  tlie  general  record.  I  don't  know  how  any- 
one could  ask  a  question — how  were  they  paying 
dividends?  He  is  assuming  that  they  are  paying 
them  out  of  the  earnings  that  year.  They  might  be 
paying  them  out  of  the  earnings  over  a  long  period 
of  years.  It  doesn't  necessarily  follow.  It's  not  an 
intelligible  question. 

Mr.  Rathbun:  It  is  perfectly  intelligible.  I'm 
not  assuming,  I'm  assuming  nothing  that  is  not 
in  the  question.  [1731]  I'm  asking  him  to  assume 
that  six  percent  was  paid  the  year  before  ]  Iiave 
a  perfect  right  to  do  that,  to  test  his  knowledge, 
if  your  Honor  please. 

Mr.  Vitous(^k:  May  we  have  that  question  read 
again  now?  I  don't  think  it  tests  his  knowledge. 

The  Court:     Will  you  read  that  question? 
(The  rey)orter  read  the  last  question) 

Mr.  Vitousek:  My  recollection  is,  if  the  Court 
please,  he  testified  there  was  a  profit  in  those  two 
years  and  losses  in   '38  and   '39. 

Mr.  Rathbun:  I'm  not  saying  that.  I'm  askmg 
to  assume  what  I  asked. 

Mr.  Vitousek:     You  said — 

Mr.  Rathbun:  It  makes  no  difference  what's  in 
there. 
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Mr.  Vitousek:  You  said  assuming  that  the  loss 
has  been  testified  to  in  the  question.  He  didn't  so 
testify  in  '42  and  '43,  reading  from  the  reports. 
You  haA^e  them.  It  shows  there  was  a  profit. 

The  Court:  Yes,  but  he's  asking  him  this  ques- 
tion to  assume  that  in  fact  there  was  for  those  two 
years  a  loss. 

Mr.  Vitousek:    May  I  get  that  again? 

(The  reporter  reread  the  last  question) 

The  Court:  I  know  from  the  way  you  raised 
your  hand  there  what  you  had  in  mind.  But,  the 
whole  question  strings  together.  It  starts  out  with 
an  assumption,  and  he  kept  on  adding  assumed 
[1732]  facts.  It's  very  clear  that  the  whole  ques- 
tion is  built  upon  an  assumption. 

Mr.  Rathbun:     Certainly. 

Mr.  Vitousek:  If  the  Court  please,  we  are  ask- 
ing this  witness  to  assume  that  he  testified,  which 
are  not  facts  in  the  record,  or  an  assumption, 

Mr.  Rathbun:    They  don't  have  to  be. 

Mr.  Vitousek:  He  can  assume  and  make  a  clear 
assumption  but  he  can't  assume  that  there  is  this 
loss  you  testified  to  when  he  didn't  testify  to  a 
loss. 

The  Court:  No,  the  question  doesn't  imply  that 
iliis  witness  testified  to  that.  I  think  the  question 
is  all  right.  If  the  witness  can  answer  it,  h^  may. 
You  may  have  an  exception  to  the  ruling.  Do  you 
understand  the   question? 

The  Witness:     I  do  not. 
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Q.  You  do  not?  What  don't  you  understand 
about  HI 

A.  Well,  in  the  first  place,  assuming  that  when 
you  make  your — that  your  capital  was  four  million 
dollars  when  you  i)aid  your  six  percent  dividend — 

Q.     Yes,  all  right. 

A.  — that  is  correct.  Then  in  the  year  1942  the 
loss  I  testified  to — is  that  the  damage,  is  that  the 
damage  or  is  that  the  loss  transferred  on  these 
statements  ? 

Q.  Shown  by  these  statements.  I  used  the  exact 
figures. 

A.  You  talked  about  the  loss  that  I  testified 
to.  I'm  getting  mixed  up  between  what  losses. 

Q.     On  these  dociunents. 

A.  I  have  just  read  those.  Those  are  not  my 
losses. 

Q.  Well,  who  said  they  were?  We  all  know 
they  are  not  yours. 

A.  Then  on  the  assumption  it  shows  the  loss  of 
'42  and  '43,  what  dividend  or  what  percentage, 
])ercentage  of  what,  my  million  dollars? 

Q.  It  would  make  a  difference  in  the  di^ddend 
that  would  be  paid,  wouldn't  it? 

A.  If  they  were  actual  losses,  such  losses  that 
the  company  couldn't  pay  dividends  out  of  other 
items,  or  the  like,  it  would  make  a  difference. 

Q.  It  would  make  a  difference  in  your  valuation 
if  you  used  earnings  as  a  basis,  wouldn't  it? 

A.     That's  correct. 
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Q.  Illustrating  it  again — ^the  year  1939,  tlip  loss 
for  that  year  is  $197,559.11,  as  I  told  you  before. 

A.     That's  correct. 

Q.  And  as  you  know,  in  1942  they  showed  a  net 
profit  of  $233,668.37.  A.     That's  correct, 

Q.  Now,  that  difference  in  those  two  years,  if 
they  were  consecutive,  would  make  a  big  difference 
in  the  valuation  that  you  had,  that  you'd  give  these 
properties  because  of  the  taking  of  the  1087  acres, 
wouldn't  it? 

A.     Specifically  on  earnings,  yes.  [1734] 

Q.     If  you  used  earnings?  A.     Yes. 

Q.  That's  the  question.  And  you  didn't  figure 
those  earnings  when  you  arrived  at  this? 

A.     Specifically,  no. 

Q.  And  still  you  took  them  into  consideration 
in  arriving  at  your  value?  A.     I  did. 

Q.    And  it  is  part  of  your  opinion? 

A.     I  did. 

Q.  Now,  earnings  are  variable  things,  of  course, 
aren't  they?  A.     They  are. 

Q.     They  depend  upon  many  things? 

A.     Many,  many  things. 

Q.  One  of  the  things  that  they  depend  on  is 
management,   isn't  it?  A.     That  is   a  factor. 

Q.  One  man  might  take  a  plant  and  make 
money  on  it,  and  another  man  would  take  the  same 
plant  and  lost  money  on  it? 

A.     All  things  being  equal,  yes. 

Q.  Depending  on  their  position,  ability  or  lack 
of  it?  A.    All  other  things  being  equal,  yes. 
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Q.  You'd  think  that's  rather  a  hazaT'dous  thing 
to  base  property  on,  wouldn't  you?  [1735] 

A.  Well,  it  would  be  a  long  stretch  between 
management  and  physical  property. 

Q.  Well,  it's  so  variable.  How  can  you  use  one 
figure?  A.       You  can't  use  one  figure. 

Q.  What  did  you  use  when  you  took  earnings 
into  consideration  here? 

A.  Well,  as  I  said  before,  that  in  the  review 
of  the  Honolulu  Plantation  and  my  knowledge  of 
it.  that  it  had  been  well-managed,  economically- 
managed,  it  had  been  a  growing  concern,  that  over 
the  years  it  had  made  money  and  had  a  dividend 
record. 

Q.     Regardless  of  how  much? 

A.  Regardless  of  how  much,  except  within  its 
enterprise  set-up. 

Q.  For  the  last  four  years,  then,  previous  to 
these  takings  in  1944,  if  they  had  lost  money  every 
year  and  it  had  been  different  in  amoimt,  that 
would  have  made  no  difference  to  you?  You  just 
looked  at  it  as  a  loss,  is  that  it?  It  wouldn't  have 
affected  your  value  at  all? 

A.     That  is  correct. 

Q.     You  made  no  distinction  from  year  to  year? 

A.     That's  correct. 

Q.  Likewise,  if  it  was  profit  for  the  four  years 
and  it  varied  as  much  as  $500,000  a  year  in  the 
successive  years,  that  wouldn't  make  any  differ- 
ence to  you  in  your  valuation?  [1736] 

A.     It  would  if  the  profit — 
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Q.     If  you  based  it  on  earnings? 

A.     If  the  profit  was  excessive,  yes. 

Q.     If  the  profit  was  excessive?  A.     Yes. 

Q.     What  has  that  got  to  do  with  it? 

A.  Weir  you've  got  a  corporation  of  four  rail- 
lion  dollars  and  it  makes  a  million  dollars  a  year, 
you're  making  a  lot  of  money. 

Q.  That's  right,  but  what  has  that  got  to  do 
with  it? 

A.     It's  got  a  lot  to  do  with  the  value. 

Q.     Well,  what  is  it? 

A.  Well,  you've  got  the  hazard  and  stability 
and  many  factors  that  enter  into  a  corpoartion  of 
that  nature. 

Q.  What  effect  would  it  have  as  to  the  valua- 
tion of  your  property? 

A.  Well,  in  the  low  spots  you  mJght  have  to 
adjust  the  low  earning  period  as  against  the  ex- 
cessive earnings  viewed  as  to  discount  to  get  some 
fair  return  of  earnings  on  this  corporation  set- 
up. 

Q.  And  fair  return  of  earnings  is  what  you  base 
your  opinion  on  as  far  as  earnings  are  concerned, 
isn't  it?  A.     That's  correct. 

Q.  You  get  a  lesser  return  because  you've  got 
capital  invested  that  you  can't  get  a  proportionate 
return  on  with  the  [1737]  lesser  acreage,  is  that 
what  you  mean  to  say  in  this  case? 

A.     In  earnings,  yes. 

Q.    Yes?  A.    Yes. 

Q.    And  that's  a  large  part  of  your  valuation 
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(Testimony  of  C.  C.  Crozier.) 
basis,  isn't  it?  A.     It  is  not. 

Q.  What  percentage  of  the  million  dollars  of 
the  before  and  after  difference  would  be  ascribable 
to  earnings?  A.     I  have  no  idea. 

Q.     Figure  it  for  me.  A.     I  can't. 

Q.     You  can't  possibly  do  it? 

A.     It  is  an  intangible  item. 

Mr.  Rathbun:     That's  all,  your  Honor. 

Mr.  Vitousek:  You  mean  is  that  all  the  cross- 
examination  ? 

Mr.  Rathbiui:    That's  what  I  said. 

Mr.  Vitousek:  All  right.  Your  Honor,  it's  one 
o'clock. 

The  Court:  On  Monday,  December  30th,  this 
case  will  continue,  and  at  that  time  you  m.ay  ex- 
amine Mr.  Crozier  on  redirect  examination. 

(The  Court  adjourned  at  1:00  o'clock,  p.m.) 

Honolulu,  T.  H.,  January  6,  1947 

The  Clerk:  Civil  No.  514.  United  States  of 
America  versus  257.654  acres  of  land,  and  Civil 
Nos.  521,  525,  527,  529,  532,  533,  535,  536,  540,  .544, 
548  and  684,  for  further  trial. 

The  Court:    Are  the  parties  ready? 

Mr.  Vitousek:    Ready,  if  the  Court  please. 

The   Court:     Very  well,   you   may  resume. 

Mr.  Vitousek:  If  the  Court  please,  at  the  last 
hearing  Mr.  Crozier  was  on  the  stand  and  cross- 
examination  had  been  concluded,  and  we  have  no 
redirect,  so  we'd  like  to  call  Mr.  Spalding. 


1026  United  States  of  America  vs. 

The  Court:  Your  recollection  may  be  correct. 
I  hadn't  been  conscious  of  the  fact  that  cross- 
examination  had  been  terminated.  Ts  that  your 
recollection,  Mr.  Rathbun? 

Mr.  Rathbun:     It  is  my  understanding. 

The  Court:    All  right. 

Mr.  Rathbun:    I  have  a  motion. 

The  Court:     All  right. 

Mr.  Rathbun:  We  move  to  strike  the  testimony 
of  Mr.  Crozier,  particular  testimony,  all  of  the 
testimony  that  he  gave  dealing  with  an  alleged 
custom  to  renew  leaseholds  in  the  islands.  Exhibit 
14  was  introduced  to  illustrate  the  situation.  I  move 
to  strike  the  exhibit  also.  And  all  of  his  testimony 
[1739]  relating  to  Exhibit  15  in  the  exhibit  re- 
garding total  area  in  fee,  and  in  leasehold,  with 
percentages  for  the  T'erritory,  for  the  Island  of 
Oahu.  We  also  move  to  strike  Exhibit  16  and  all 
testimony  in  connection  with  the  showing  of  the 
holdings  of  the  Honolulu  Plantation  Company, 
both  leasehold  and  fee,  for  the  reason  that  noth- 
ing in  the  evidence  from  a  legal  standpoint  justi- 
fies anything  except  the  cases  involved  in  this  trial. 
We  move  to  strike  all  of  his  testimony  given  in 
connection  with  the  question  as  follows:  What  do 
the  big  estates  do  with  these  lands  to  get  income 
from  them?  And  to  strike  his  answer  made,  and 
among  others,  that  is,  to  the  effect  that  as  a  gen- 
eral rule  a  lessor  renew^s  the  leases.  I  move  to 
strike  his  entire  testimony  because  he  has  con- 
sidered and  relied  upon  certain  elements  forming 
his  opinion  of  the  value  on  the  before  and  after 
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basis  whicli  elements  are  wliolly  im])roper  under 
the  law,  namely,  profits,  earnings,  dividends,  book 
value,  capital  investment  necessary  to  ojx'ratc 
4,400  acres  of  enterprise.  Further  than  that,  his 
testimony  shows  that  he  didn't  know  what  these 
profits,  earnings,  dividends,  book  value,  capital  in- 
^'estments  were  and  yet  he  considered  them  in  his 
opinion.  Also,  because  he  said  he  considered  that 
all  the  leases  ran  to  1965  when  it  is  the  Govern- 
ment's contention  that  the  Damon  lease  terminated 
on  December  31,  1943.  Further,  on  cross-examina- 
tion he  showed  an  utter  lack  of  familiarity  with 
the  leases,  made  no  effort  to  find  out  what  the  con- 
ditions and  terms  of  the  leases  were  at  [1740]  the 
time  he  formed  his  opinion.  Further,  because  he 
has  not  made  any  appraisal  of  this  propertj^  prev- 
ious to  the  time  he  testified  in  this  case. 

Further,  I  move  to  strike  all  of  his  testimony 
for  the  reason  or  in  regard  to  severance  damage 
because,  although  he  attempted  to  value  the  prop- 
erty on  the  before  and  after  basis,  he  didn't  value 
the  mill  property  before  or  after;  he  didn't  value 
the  machinery  before  or  after:  he  didn't  value  the 
irrigation  system  before  or  after;  he  didn't  value  the 
railroad  rolling  stock  before  and  after:  he  didn't 
know  the  amount  of  the  fee ;  he  didn't  value  it,  he  had 
no  idea  as  to  the  extent  of  the  fee  o^^^lerships. 

For  the  further  reason  that  he  admits  no  basis 
for  a  lower  vahmtion  for  the  mill,  machinery,  irri- 
gation system,  flumes,  roads,  railroads,  pmnps,  elec- 
trical system,  hospital,  machine  shop,  leaseholds, 
had  no  specific  information  in  regard  to  any  of 
these  before  he  came  to  his  opinion  in  this  case. 
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Further,  although  he  didn't  value  or  have  the 
necessary  information  of  the  value  of  those  things 
that  made  up  the  Honolulu  Plantation  Company- 
holdings,  he  was  nevertheless  able  to  give  in  his 
testimony  an  over-all  valuation. 

Further,  he  says  he  considered  moveables  in  his 
valuation  on  cross-examination.  This  was  directly 
contrary  to  his  testimon}^  on  direct,  in  which  move- 
ables were  excluded.  As  his  testimony  stands,  there 
is  no  way  of  telling  how  much  he  based  [174T]  on 
moveables  and  how  much  he  didn't  base  on  move- 
ables. He  didn't,  he  can't  give  any  specific  figures 
as  to  moveables. 

Further,  he  admits  that  although  there's  387 
acres  of  fee  land,  he  didn't  value  it  at  all,  al- 
though it  is  included  in  his  estimate  of  a  thousand 
dollars  an  acre  which  he  used  as  his  basis  for  the 
reduction  in  value. 

He  had  no  knowledge  of  the  improvements,  as 
to  their  size,  cost  or  other  features  about  them. 
Still  they  are  included  in  his  thousand  dollars  per 
acre.  He  doesn't  know  how  large  the  mill  was  be- 
fore or  what  it  should  be  after.  The  same  as  to 
production.  He  has  no  information  as  to  the  before 
and  after  situation  as  to  production.  Yet  he  says 
that  the  mill  is  too  large. 

Further,  he  admitted  that  although  he  considered 
the  earnings  in  reaching  his  opinion,  he  didn't  then 
and  didn't  at  the  time  he  testified  know  what  those 
earnings  w^ere  that  he  is  supposed  to  have  con- 
sidered. He  admits  the  term  ''earnings"  is  a  vari- 
able term  and  to  have  made  a  study  of  it.  Relying 
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oil  this  as  a  basis,  he  should  have  had  d/^finite 
iigures  before  liim.  Otherwise,  he  is  in  no  position 
t(»  give  an  opinion  on  anything.  The  prospective 
earnings  are  speculative  and  cannot  be  used  as  a 
basis  for  valuation  under  all  of  the  authorities. 

Further,  he  admits  the  physical  value  of  all  the 
])roi)erty  is  not  affected  up  or  down  by  these  tak- 
ings. Therefore,  he  obviously  bases  his  opinion  up- 
on the  decrease  of  value  upon  the  [1742]  lessening 
of  the  earnings.  This  is  a  mere  frustration  of 
Ijrofit  making,  which  is  a  business  damage  and  is  not 
compensable  under  all  of  the  authorities  pertaining 
to  condemnation  cases. 

The  Court:  Mr.  Vitousek,  do  you  wish  to  be 
heard   on   the   motion? 

Mr.  Vitousek:  If  the  Court  please,  this  motion 
is  rather  complicated  as  it  confines  several  motions 
in  one,  the  motion  as  to  specific  testimony,  and  a 
motion  as  to  general  testimony.  But  listening  to 
it,  the  general  purport  of  it  is  not  properly  a 
motion  to  strike  but  an  argument  as  to  the  weicrht 
of  the  testimony  of  Mr.  Crozier.  In  the  first  place, 
Mr.  Crozier  was  asked  many  questions  and  stated 
he  did  not  recall,  for  example,  the  amount  of  acre- 
age of  fee  land.  He  said  he  didn't  recall  but  could 
i-ecall  from  a  memorandimi.  He  was  given  time  to 
go  get  the  memorandmn  which  he  had  and  he  gave 
the  exact  acreage  involved.  He  stated  that  he  had 
before  him  the  reports  which  are  in  evidence  here, 
the  annual  reports  of  the  company,  that  he  had 
before  him,  the  tax  returns  that  he  had  before 
him,  the  general  knowledge  of  the  plantation,  of 


1030  United  States  of  America  vs, 

the  dividends  paid,  and  the  reports  themselves 
show  the  earnings.  He  had  full  information  that 
anyone  would  need  to  i)lace  their  opinion  of  value 
of  this  property.  He  stated  that  the  values  of  the 
personal  property,  that  is,  the  moveables,  the  move- 
able personal  property,  according  to  my  notes,  were 
the  same  after  as  before.  [1743]  So  that  is  im- 
material. He  stated  that  it  is  true,  and  we  stated 
in  our  opening  statement  to  this  Court,  that  in 
this  Territory  it  has  become  the  custom  and  busi- 
ness practice  which  is  relied  upon  to  conduct  enter- 
X3rises  such  as  this  on  leasehold  property.  It  has 
become  such  an  established  practice  that  it  is  one 
that  any  person — and  that's  what  this  comes  down 
to — any  person,  a  willing  buyer  would  certainly 
take  that  into  consideration.  And  while  it  has  been 
shown  that  in  this  particular  date  of  the  takings 
there  was  no  general  market  for  property  of  this 
kind,  nevertheless  the  Court  has  stated,  and  stated 
repeatedly  as  the  Court  has  stated  in  the  Baetjer 
case,  that  it  is  proper  to  take  into  consideration 
such  elements  as  a  hypothetical  willing  buyei'  would 
take  into  consideration.  And  certainly  any  hypo- 
thetical willing  purchaser  who  has  been  out  to 
purchase  the  propert}^  comprising  the  enterprise 
known  as  the  Honolulu  Plantation  Company  would 
take  into  consideration  the  very  facts  that  Mr. 
Crozier  took  into  consideration.  The  general  busi- 
ness practice,  the  fact  that  the  property  here  is 
closely  held,  that  the  landlords  are  largely  estates 
that  hold  it  to  gain  their  revenue  from  renting, 
leasing  property,  and  will  continue  so  to  do — the 
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Imports  tliat  Mr.  Crozier  stated  he  had  before  him, 
and  the  Court  will  recall  that  he  also  staled  he 
had  the  returns  both  of  the  landlord  and  of  the 
tenant,  showing  what  areas  were  leased,  tliat  the 
question  then  was  resolved  between  them,  and  then 
lie  took  up  the  question  of  classification,  and  that 
w^as  [1744]  resolved.  So  the  only  question  that  was 
open  was  not  as  to  tlie  terms  of  the  lease  but  the 
classifications  of  the  lands,  the  first  class  or  second 
class  cane  lands,  and  so  forth.  That  was  then 
adjusted. 

Now^,  if  the  Court  please,  this  particular  exhibit, 
Exhibit  13-T,  gives  a  full  summary  of  the  terms 
ot*  these  leases.  But  it  is  impossible,  would  be  im- 
possible for  any  witness  to  go  on  this  stand  and 
from  memory  give  the  terms  of  the  leases,  the 
area  and  acres  of  the  land,  the  classification  or 
any  other  such  detailed  information.  That's  what 
Mr.  Crozier  was  asked  to  do.  But  when  he  was 
permitted  to  refer  to  the  form  and  the  date  that 
Jie  had  before  him  when  he  made  his  study  of  this 
plantation,  he  did  give  the  answers.  When  he  was 
given  permission  to  go  over  and  get  his  notes 
which  he  used,  he  came  back  and  to  this  Coui't  gave 
detailed  figures. 

The  whole  question,  if  the  Court  please,  the 
])rinciple  of  it,  is  stated  in  the  Baetjer  case: 

"In  short  the  stricken  evidence  would  indicate 
a  comj)ensable  loss  only  if  it  means  that  after  the 
taking  the  appellants'  mills  had  an  mieconomic 
over-capacity  so  that  they  could  not  be  operated 
by  anyone  as  efficiently  and  therefore  as  profitably 


1032  United  States  of  America  vs, 

as  before  the  taking-,  tliis  being  a  matter  which 
a  hypothetical  willing  buyer  w^ould  consider  in  de- 
termining what  he  would  pay  for  the  propeity/' 

Now,  if  the  Court  please,  in  these  takings  here 
involved,  [1745]  as  we  called  the  Court's  attention 
to  the  General  Motors  case,  it  is  not  necessary, 
nor  has  there  ever  been  any  decision  cited  by  coun- 
sel, that  we  must  take  each  particular  item  of 
propert}^  of  a  going  concern,  mind  you,  vahie  it 
separately  before  and  after  the  taking:.  In  the  Gen- 
eral Motors  case  it  distinctly  gave  what  is  con- 
sidered property  within  the  meaning  of  the  Con- 
stitution of  the  United  States  in  regard  to  such 
takings.  That  includes  leaseholds.  It  includes  all 
property  for  which  you  have  a  right  of  use.  And 
in  this  particular  case,  not  only  in  this  witness  but 
in  the  other  witnesses  the  evidence  was  not  as  to 
depreciation  in  value  of  a  mill.  Suppose  we  take 
a  mill.  The  evidence  shows  the  mill  as  composed 
of  a  chain  of  rollers,  apparatus  to  wash  the  cane, 
boilers  to  generate  steam  to  run  the  engine;  that 
goes  into  vacuums;  the  juice  when  extracted  goes 
into  vacuum  pans  and  reboiled  and  reboiled;  then 
it  goes  through  various  other  processes  until  the 
final,  until  it  finally  goes  into  the  centrifugals, 
and  out  comes  raw  sugar  which  is  reboiled  and  out 
comes  white  sugar.  If  we  follow  this  to  its  logical 
conclusion,  you'd  have  to  value  each  train  of  miles 
— you'd  have  to  value  the  building  separately, 
you'd  have  to  value  the  engines.  But  it  is  all  part 
of  a  going  concern.  And  it  has  been  the  evidence 
consistently,   showing  consistently  that  fact  right 
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from  the  beginning  of  tliis  case,  and  from  the  testi- 
mony of  Mr.  Austin  and  the  testimony  of  e^ervone 
eise,  that  the  property  is  brought  together,  inte- 
grated as  a  whole  and  conducted  as  a  whole  [1746] 
in  this  enterprise  for  the  growing  of,  manufacture 
of  raw  sugar,  and  from  the  raw  sugar  into  white 
sugar. 

Mr.  Crozier's  testimony  as  given  in  this  Court 
was  very  consistent,  in  spite  of  the  very  gruel  ling- 
cross-examination  that  he  was  subjected  to.  He 
stated,  as  did  other  witnesses,  that  he  did  not  place 
a  money  value  on  any  of  these  particular  items. 
In  other  words,  he  did  not  take  into  consideration 
the  profits  as  such,  capitalize  them,  and  arrive  at 
a  value  by  capitalizing  prospective  profits,  cither 
the  future  or  the  past. 

Now,  in  the  Baetjer  case  the  question  that  the 
Court  was  immediately  considering  was  the  value, 
was  the  loss  in  value  of  the  excess  equipment  that 
that  particular  matter  was,  that  particular  matter 
being  the  mill.  And  the  evidence  was  that  ^\  .  . 
they  had  suffered  a  loss  to  the  extent  of  $270,000 
in  value  of  excess  equipment."  The  meaning  of 
the  phrase  just  quoted  is  not  altogether  clear.  If 
it  means  that  after  the  taking  the  appellant's  mills 
had  an  uneconomic  overcapacity  so  that  they  could 
not  be  operated  by  the  appellant  as  efficiently  and 
therefore  as  profitably  as  before  the  taking,  ihen 
the  stricken  evidence  shows  only  a  loss  to  business 
which  resulted  as  an  unintended  incident  of  the 
taking,  and  so  a  loss  not  compensable  imder  the 
doctrine  of  Miller  asiainst  the  United  States.  On 
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tlie  other  hand,  if  it  means — and  there  is  other 
evidence  tending  to  show  that  this  is  what  the 
witness  who  used  the  phrase  meant  by  it — that  the 
overcapacity  of  the  mills  with  respect  to  cane  land 
[1747]  available  to  supply  them  has  depreciated 
their  vahie  on  the  market  to  the  extent  of  $270,000, 
tlien  the  evidence  would  tend  to  show  a  compens- 
able loss.  ''In  short,  the  stricken  evidence  would 
indicate  a  compensable  loss  only  if  it  means  that 
after  the  taking  the  appellant's  mills  had  an  un- 
economic overcapacity  so  that  they  could  not  be 
operated  by  anyone  as  efficiently  and  therefore  as 
profitably  as  before  the  taking,  this  being  a  mr^tter 
Avhich  a  hypothetical  willing  buyer  would  consider 
in  determining  what  he  would  pay  for  the  prop- 
erty." 

Now,  that's  the  evidence  here.  Say  this  mill  will 
cost  more  to  operate  and  they  tried  to  recover  for 
the  increased  cost,  that  would  be  a  business  loss. 
But  if  the  evidence  shows  that  the  mill — and  I 
am  only  using  the  mill  as  an  example — because 
of  the  fact  that  it  was  built  to  a  certain  capacity 
and  no  longer  available  for  operation  of  the  amount 
of  cane  that  it  was  built  to  operate,  became  less 
ill  value,  not  only  to  this  enterprise  but  generally 
would  be  less  valuable  than  before  the  taking,  then 
there  is  a  loss  that  can  be  recovered.  And  that  in 
effect  is  the  holding  in  the  Baetjer  case  and  in  the 
other  cases  that  we  brought  to  the  Court's  atten- 
tion. If  a  witness  goes  on  the  stand  and  considers 
only  profits,  it  might  be  said  that  there  was  a  cer- 
tain element  of  speculation  as  to  what  might  occur 
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in  th(;  future.  But  when  a  witness  li^ocs  on  tlie 
stand  and  takes  into  consideration  the;  fact  tliat 
this  had  been  a  profitable  enterprise,  as  the  record 
clearly  shows  it  had  been,  [1748]  that  by  reason 
of  these  takings  it  dro])ped  from  a  22,000  ton  plan- 
tation to  a  15,000  ton  ])lantation,  that  it  will  be  all 
of  the  x>i"<>perties  comprising  the  enterprise,  the 
mill,  the  irrigation  system,  the  other  improvements, 
dropped  in  value,  then  that  indicates  a  loss  that  is 
recoverable  in  an  action  such  as  this.  And  that's 
the  evidence  given  by  Mr,  Crozier  and  the  evi- 
dence given  by  all  the  other  witnes^^es.  Tt  stands 
to  reason  that  if  ^anyone  was  going  out  there,  as- 
suming that  the  plantation  company  could  con- 
tinue, and  the  evidence  shows  that  when  it  dropped 
to  a  15,000  ton  plantation  it  could  no  longer  con- 
tinue, therefore  it  became  a  question  of  doing  the 
best  thing  possible  to  get  rid  of  it.  But  assumnig 
any  willing  purchaser  going  there  w^ould  say  they 
have  here  a  mill  for  a  22,000  ton  capacity  wiien 
all  I  need  is  one  for  15,000.  He  would  pay  not  for 
one  that  w^ould  manufacture  22,000  tons  but  would 
pay  for  one  that  would  manufacture  15,000,  which 
would  be  less.  And  that  is  the  question  here. 

In  the  absence  of  market  at  that  particular  date, 
there  being  none,  you  can  consider  fair  value.  But 
still  the  same  test  would  apply.  And  we  i^re  no 
more  confined  to  taking  up  each  item  separately 
and  saying,  did  you  attach  to  that  a  money  value? 
No.  Because  you  wouldn't  operate  a  plantation  that 
way.  Nor  would  you  sell  a  plantation  that  way,  if  it 
was  a  going  concern.  If  it  ceases  to  be  a  going 
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concern  and  you  must  liquidate,  then  you  sell  it  the 
best  way  you  can  and  may  take  [1749]  the  indivi- 
dual items.  But  when  it  is  a  going  concern,  and 
that's  what  it  was  prior  to  these  takings,  then  you 
sell  it  as  a  whole.  Now,  it  is  the  same  principle 
in  that  case  as  there  was  involved  in  the  case  I 
cited  to  your  Honor  previously.  That's  the  Steph- 
enson Brick  Company  against  United  States,  110 
Federal  2nd,  360,  reading  from  page  361.  The  ques- 
tion there  was  the  value  of  a  plant  which  was  to 
manufacture  bricks,  and  they  claimed  damage  to 
the  plant  because  of  the  taking  of  certain  of  the 
lands. 

''The  owner  is  entitled  to  be  compensated  not 
only  for  the  separate  value  of  the  land  taken,  but 
also  for  the  loss  m  value  of  the  remainder  of  the 
tract  m  the  use  that  was  made  of  it  at  the  time 
of  the  taking.  There  being  no  established  market 
price,  the  fair  value  at  the  date  of  the  taking  of 
the  whole  plant,  excluding  personal  property, 
ought  to  be  ascertained,  looking  upon  it  as  a  plant 
organized  for  a  business  shown  to  be  generally 
successful  and  having  a  good  prospect;  and  also 
the  fair  value  for  sale  of  what  was  left  afterward. 
The  difference  in  the  values  is  the  just  compensa- 
tio]i  to  be  paid." 

Now,  it  didn't  require  in  that  particular  case  to 
value  each  particular  part  of  that  plant.  It  took 
into  consideration  the  plant,  the  property  as  a 
whole,  the  x)urpose  for  which  they  were  using  it. 

Now,  in  the  particular  instance  before  this  Court, 
the  particular  case,  the  properties  as  a  whole  are 
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combined  and  used  [1750]  for  one  purpose,  and 
that  is  a  sugar  enterprise,  growing  sugar,  grow- 
ing cane,  manufacturing  it  into  sugar,  purchasing 
outside  raws  and  nianul'acturing  them  into  white 
sugar.  There  is  no  diiference  in  principle  between 
doing  that  and  between  making  bi'icks.  That  was 
the  enterprise  involved  in  the  Stephenson  Bi-jck 
Company  case,  and  in  this  case  the  enterprise  in- 
volved is  one  to  make  sugar.  And  that  is  the  evi- 
dence that  was  given  before  this  Court. 

As  to  the  weight  of  that  evidence,  now  is  )iot 
the  time  to  argue  it.  That  is  something  for  the 
Court  to  decide  and  something  for  counsel  to  argue 
at  the  close  of  the  case.  As  to  its  admissibility,  it 
is  certainly  admissible  under  the  decisions  of  these 
courts. 

The  Court:  What  have  you  specifically  to  say 
to  those  exhibits  admitted  conditionally? 

Mr.  Vitousek:    If  the  Court  please,  on  those — 

The  Clerk:     Fourteen  to  sixteen. 

The  Court :    Did  you  include  14,  Mr.  Rathbun  ? 

Mr.  Rathbun:    Yes,  your  Honor. 

The  Court:    Fourteen,  fifteen  and  sixteen. 

Mr.  Vitousek:  Well,  now,  if  the  Court  please, 
the  first  one  relates  to  the  point  T  was  makmg 
and  Mr.  Crozier  made  m  his  testimony,  and  tliat 
is  the  fact  that  the  lands  on  these  islands  are  close- 
ly held;  they  are  closely  held  by  landlords,  estates 
chiefly,  and  the  only  w-ay  an  enterprise  can  be 
conducted,  [1751]  such  as  this,  is  by  leasing  the 
land.  And  that's  the  business  in  which  the  estates 
are  in — they  lease  the  land.  And  the  business  of 
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this  i^articular  defendant  is  in  using  those  lands 
as  lessee  for  the  growing  of  sugar  cane.  It  tends 
as  an  accident  in  proving,  in  the  chain  of  proof  or 
a  link  in  the  chain  of  proving  and  showing  that 
this  was  a  sound  enterj)rise  conducted  in  the  cus- 
tomary^ business  manner  in  which  enterprises  could 
be  conducted  in  the  Territory,  and  particularly  in 
the  City  and  County  of  Honolulu,  The  next  one, 
15,  relates  to  cane  acreage,  both  fee  and  leasehold, 
showing  the  percentage  of  each,  which  is  snnply 
a  simimary  tied  up  with  the  first.  The  third  is  the 
same,  applied  to  the  Honolulu  Plantation  Com- 
pany, showing  the  percentage  of  fee,  incidentally, 
showing  exactly  in  acreage  and  percentages.  Cer- 
tainly Mr.  Crozier  had  it  before  him,  but  he 
couldn't  pull  out  from  memory  the  exact  figures  he 
made  up  in  this  exhibit.  And  then  it  is  reducing 
that  to  percentage  and  fee  and  leasehold. 

Xow,  in  the  opening  statement  we  said  that  this 
—  and  we  intended  to  show  that  —  is  what  was 
known  as  a  leasehold  plantation.  The  evidence 
shows  the  plantations  in  this  Territory  are  well- 
known  by  two  classifications,  one,  whether  iri'i- 
gated  or  unirrigated,  and  two,  whether  leasehold 
or  fee.  And  if  leasehold  or  fee,  there  is  a  difference 
in  the  value.  One  was  placed,  I  believe,  roughly  at 
$1,500  and  the  other  $1,000  an  acre,  $1,500  for  fee 
and  $1,000  for  leasehold,  the  fact  being  [1752] 
that  is  requires  less  capital  investment.  In  other 
words,  if  I  was  going  to  buy  that  plantation  I 
woiildn't  have  to  put  up  as  much  money  as  a 
purchase  price  for  leasehold  as  I   would   for  fee 
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simple.  And  tliat's  wlicrc  thesci  exhi])its  Wc  into 
the  story. 

The  Court:  J)o  you  vvisli  to  be  heard,  Mr.  Rathbun  i 

Mr.  Rathbun:  No,  your  Honor,  w(;  stand  on  the 
record. 

The  Court:  It  is  rather  a  large  motion  to  digest. 
1  think  the  best  thing  to  do  at  this  time  is  to  over- 
rule the  motion  and  grant  you  an  exception.  And 
that  is  the  ruling  of  the  Court.  You  may  swear 
the  next  witness. 

Mr.  Driver:  Might  I  inquire,  your  Honor,  is 
that  one  of  the  reasons  for  your  Honor's  ruling, 
that  it  is  too  elaborate  for  the  Court  to  consider? 

The  Court:    Yes. 

Mr.  Driver:  Well,  then,  may  be  renew  i+  item 
by  item  and  have  a  si)ecific  ruling  on  it? 

The  Court:    At  this  time? 

Mr.  Driver:  Yes.  In  other  w^ords,  we  quite  agree 
that  this  is  a  large  order  for  anybody  to  consider; 
neither  do  we  want  to  be  precluded  under  the 
well-known  established  rule  that  an  objection  of 
this  sort  must  be  specifically  and  particularly 
brought  to  the  Court's  attention.  In  other  vvords, 
we  don't  want  to  fall  into  that  criticism  simply 
because  we  ])ut  it  in  this  form. 

The  Court:  Well,  if  it  will  be  of  any  assistance 
to  you,  [1753]  I'll  give  you  an  exception  on  each 
one  of  the  grounds  mentioned  in  the  motion.  Is 
that  what  you  have  in  mind? 

Mr.  Driver:    Yes. 

The  Court:  Very  definitely  I'll  give  you  a  speci- 
fic exception  to  each  one  of  the  grounds  mentioned 
in  the  motion.  All  right. 
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Mr.  Vitousek:  If  the  Court  please,  may  we  have 
a  short  recess? 

The  Court:    All  right. 

(A  short  recess  ^Yas  taken  at  9:35  a.m.) 

After   Recess 

PHILIP  EDMUND  SPALDING, 

a  \vitness  called  in  behalf  of  the  Defendants,  being 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Vitousek: 

Q.     What  is  your  full  name? 

A.     Philip  Edmmid  Spalding. 

Q.     And  what  is  your  position? 

A.     President  of  C.  Brewer  and  Company,  Ltd. 

Q.  How  long  have  you  been  President  of  C. 
Brewer  and  Company? 

A.     Since  March  of   '41. 

Q.  And  were  you  connected  with  that  company 
before  that  date?   [1754] 

A.  In  connection  ^^dth  that  company  since  Oc- 
tober of  1924. 

Q.  A¥hen  you  first  went  with  the  company,  what 
was  your  position? 

A.  My  position  was  in  charge  of  the  merchan- 
dise and  purchasing  department. 

Q.     And? 

A.  And  I  had  that  as  a  major  portion  of  my 
business,  for  my  part  of  the  business  for  about 
three  or  four  years.  I  then  moved  into  an  executive 
position   with   the   company.   I   think   I   became   a 
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vice-pTcsidcnt   in    1928   or    '29.    I    don't    I'cnicniljer 

just  when. 

Q.  And  when  you  were  in  the  executive  posi- 
tion, what  in  general  were  your  duties'? 

A.  Well,  it  had  generally  to  do  with  ;ill  the 
various  jjlantation  enterprises  that  C.  Brewer-  and 
Company  represent,  in  connection  with  their  leas- 
ing of  land,  purchases  of  land,  sales  of  sugar, 
negotiating  contracts. 

Q.  Would  you  state  in  general  the  business  of 
C.  Brewer  and  Company? 

A.  C.  Brewer  and  Company  is  the  agent  for 
12  plantations. 

Q.     Sugar  plantations? 

A.  Sugar  plantations,  which  means  that  they 
handle  the  sale  of  sugar,  the  financial  necessities 
of  the  various  plantations,  the  tax  problems,  real 
estate  problems,  labor  problems,  ])lanter  problems, 
shixjping,  transportation  of  every  kind,  in  []755] 
general  act  as  a  sort  of  a  managing-  director. 

Q.     It  supervises  the  activities  of  the  plantation  ? 

A.    That's  it,  simply. 

Mr.  Rathbun:  Would  you  mind  letting  him  tes- 
tify, Mr.  Vitousek  ^ 

Mr.  Vitousek:  Well,  I  think,  if  the  Court 
please,  that  was  a  question  of  the  summary  of 
what  he  stated.  I'm  not  trying  to  lead  the  witness. 

The  Court:  I'm  sorry,  I  didn't  hear  what  was 
going  on.  I  was  talking  to  the  Clerk 

Mr.  Rathbun:    I  was  suggesting  that  he  let  the 
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witness  testify,  not  him.  He  didn't  smnmarizo  at 

all  by  his  question. 

The    Court:      If    you    will    refrain    from    that, 

I^lease — 

Q.  What  is  your  connection  with  the  Honolulu 
Plantation  Company,  the  defendant  in  this  case? 

A.  My  position  is  that  of  attorney-in-fact  for 
the  company,  and  at  the  present  time  I  am  the 
A^ice-President   of  the   Company. 

Q.    Vice-President? 

A.    Vice-President  of  the  Honolulu  Plantation. 

Q.     Of  the  Honolulu  Plantation  Company  Y 

X.    Yes. 

The  Court:     Mr.  Vitousek,  are  you  all  right? 

Mr.   Vitousek:     Yes,   your  Honor. 

The  Court:  You  may  sit  dowai  while  asking 
questions.  T  [1756]  think  we  had  better  conlinue 
this  case  tomorrow  morning. 

Mr.   Vitousek:     Yes,   your   Honor. 

The  Court:  Is  it  all  right  with  you,  Mr.  B nth- 
bun  ? 

Mr.  Rathbun :    It's  all  right  with  me. 

The  Court:  We'll  adjourn  until  tomorrow 
inoT-ning. 

(Due  to  Mr.  Vitousek 's   illness,   the   Court 
adjourned  at  9:53  o'clock,  a.m.)   [1757] 

Honolulu,  T.  H.,  January  8,  1947 

^Phe  Clerk:  Civil  No.  514,  United  States  of 
America   versus  257.654  acres   of  land,   and   Civil 
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Nos.  521,  525,  527,  529,  532,  533,  535,  536,  540,  544, 
548  and  ()84,  for  further  trial. 

The  Court:     Are  tlie  parties  ready  to  })roceed  ? 

Mr.  Vitousek:    Ready. 

PHILIP  EDMUND  SPALDING, 

a  witness  in  behalf  of  the  defendants,  having  pre- 
viously been  sworn,  resumed  and  testified  further 
as  follows: 

Direct  Examination — (Continued) 

The  Court:  Mr.  Spalding,  you  are  mindful  of 
the  fact  that  you  are  still  under  oath? 

The  Witness:     Yes,  sir. 
By  Mr.  Vitousek: 

Q.  Mr.  Spalding,  I  hand  you  Exhibit  4- A,  cer- 
tified copy  of  a  power  of  attorney,  Honolulu  Plan- 
tation to  P.  E.  Spalding,  L.  D.  Larsen,  W.  Jamie- 
son  and  H.  T.  Kay,  and  ask  you  if  you  are  the 
P.  E.  Spalding  named  in  that  document? 

A.    Yes,  I  am. 

The  Court:  You  will  have  to  speak  louder  so 
everyone  can  hear  you.  A.     I  am.  [1758J 

Q.  And  T  also  hand  you  Exhibit  4-B,  power  of 
attorney,  Honolulu  Plantation  Company  to  P.  E. 
Spalding,  S.  L.  Austin  and/or  H.  T.  Kay,  and 
ask  you  if  you  are  the  P.  E.  Spalding  named  in 
that  instrument?  A.     I  am. 

Q.  Will  you  state  to  the  Court  in  general  your 
Ivuowledgo  of  the  Honolulu  Plantation  Company 
and  its  affairs? 

A.    Well,  I  have  been  identified  with  Honolulu 
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Plantation  Company  ever  since  my  coimection  with 
C.  Brewer  and  Company  in  1924.  I  have  a  general 
knowledge  of  the  whole  x>huitation  operations,  not 
detailed,  but  a  general  ojjeration,  financial  affairs. 
I  was  very  instrumental  in  the  negotiations  of  the 
]najor  leases  that  were  renewed  in  1936,  and  in 
general  had  a  great  deal  to  do  with  the  sales  of 
their  refined  sugar  and  the  marketing  of  the  sugar. 

Q.     Have  you  been  at  the  property,  the  location? 

A.     Many  times. 

Q.     And  have  been  over  the  properties? 

A.  I  have  been  over  the  properties  on  many 
different  occasions,  so  that  I  know,  I  knovv  them 
well  physically. 

Q.  How  about  the  mill,  have  you  been  over 
that? 

A.  I'm  not  a  mill  expert.  I  couldn't  tell  you 
the  different  pieces  of  machinery,  but  I  know  the 
mill.  I  know  its  make-u])  and  how  it  operates. 

Q.     And  the  irrigation  system?   [1759] 

A.     In  general. 

Q.  Now,  you  stated  you  had  a  large  part  in  the 
negotiation  of  the  renewal  of  leases.  Will  you  state 
whether  or  not  you  are  familiar  with  the  outstand- 
ing leases  whereby  Honolulu  Plantation  Company 
holds  land? 

A.  Yes.  Well,  the  major  leases  were  with  the 
Bishop  Estate,  the  Austin  Estate.  Queen  Emma 
Estate,  Damon  Estate,  the  McCandless  lease,  and 
the  lease  with  O.  R.  &  L.  would  be  the  major 
leases. 
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Q.  Will  you  state  your  knowledge  regarding 
gem^rally  regarding  the  growing  of  cane,  the  manu- 
facture of  the  same  into  sugar?  Are  you  fnmiliar 
with  that? 

A.     I  know  the  general  ])rocedure,  yes. 

Q.     It  has  been  your  business? 

A.     It  has  been  my  business  for  20  odd  years. 

Q.  Now,  Mr.  Spalding,  I  want  to  call  your 
attention  to  Exhibits  13-A  to  13-T  inclusive,  the 
annual  re])orts  of  the  Honolulu  Plantation  Com- 
pany, years  1924  to  1943  inclusive,  and  ask  you  if 
you  are  familiar  with  those,  the  contents  of  those 
]*eports  ? 

A.  Well,  I  am  familiar  with  them.  I  have  gone 
over  them  in  times  past.  I  probably  don't  remem- 
ber the  details. 

Q.    You  have  gone  over  them?  A.     Oh,  yes. 

Q.  And  what  in  general  do  those  reports  con- 
tain?  [1760] 

Mr.  Rathbun:  I  object  to  that.  They  state  for 
themselves  what  they  contain. 

The  Court:  The  objection  was  that  they  speak 
for   themselves. 

Mr.  Yitousek:  If  the  Court  please,  the  reports 
contain  figures,  but  from  where  they  get  the  in- 
formation, and  so  forth,  that's  what  we  are  refer- 
ring to,  how  these  reports  are  built  up. 

The  Court:  That's  a  different  question.  I  think 
the  objection   as  stated  to  the  question  is  good. 

Q.  Mr.  Spalding,  turning  to  Exhibit  13-T,  this 
13-T  contains  pages  10,  11,  12,  13,  14,  15,  and  \m- 
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nmnbered  pages  following  15,  a  series  of  computa- 
tions and  figures,  and  at  the  end  in  a  blue  docu- 
ment attached  also  a  series  of  figures.  Do  you  know 
where  those  computations  were  taken  from? 

A.  They  were  all  taken  from  the  books  of  the 
company.  They  are  the  summary  of  the  company's 
accounts. 

Q.  Now,  on  the  blue  sheet  attached  to  the  end 
of  the  docmnent,  at  the  top  is  what  they  call  Ex- 
hibit "H".  That  shows  a  siunmary  of  the  leases'? 

A.     Of  the  leases. 

Mr.  Rathbun:  I  object.  That  speaks  for  itself 
what  it  shows. 

The  Court:  Isn't  that  so?  Isn't  that  so,  that  the 
summary  speaks  for  itself?   [1761] 

Mr.  Vitousek:  If  the  Court  please,  it  is  quite 
true  the  summary  speaks  for  itself,  but  the  Court 
w^ill  recall  counsel  said  that  these  reports  do  not 
accurately  reflect  to  the  purchasers  of  stock  the 
full  information. 

Mr.  Rathbun:  I  didn't  state  any  such  thing".  I 
asked  questions  of  a  witness  to  that  extent. 

Mr.  Vitousek:  Yes,  he  asked  questions  of  the 
witness  that  indicated  that,  and  I  am  trying  to 
show  that  these  are  the  reflection  of  the  records  of 
the  company.  This  particular  exhibit  is  part  of  the 
general  exhibit.  Exhibit  '^H",  which  shows  the 
summary  of  the  leases. 

Mr.  Rathbun:  All  of  which  doesn't  make  it 
proper  for  him  to  say  what  that  shows. 
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The  Court:  I  think  tlic,  objectiuii  is  i;ood.  It 
s])eaks  for  itself. 

Mr,   Vitousek:     Excejition,   if  the  Court   please. 

The  Court:    You  may  have  an  exception. 

Q.  You  stated  you  were  familiar  with  the  leases, 
as  I  recall  it.  Will  you  examine  the  summar}'  con- 
tained on  Exhibit  "H"  and  state  whether  or  not 
in  your  7'ecollection  that  is  accurate? 

A.  Yes,  that  is  the  statement  of  the  major 
leases  of  the  company. 

Q.  Now,  Mr.  S  pal  din  o:,  in  regard  to  the  Hono- 
lulu Plantation,  would  you  give  your  opinion  as 
to  whether  or  not  it  [1762]  has  been  successful 
or  unsuccessful  prior  to  the  date  of  the  first  tak- 
ings here  in  June  21,  1944? 

Mr.  Rathbun:  I  object  to  that  as  incomx)etent, 
ii'relevant  and  immaterial;  it  calls  for  a  conclusion. 
That  is  not  the  })ro])er  way  to  prove  this  ^hing. 

'Mr.  Vitousek:  If  the  Court  please,  this  person 
is  the  man  who  has  handled  these  plantations,  and 
if  there  is  anyone  that  would  know,  he  vvonld 
know.  Tt  calls  for  an  oi)inion.  That's  quite  true. 
That  is  based  on  information,  the  same  as  the 
other  witnesses  testified  as  to  the  profitableness  or 
unprofitableness,  and  subjected  to  an  examination 
on  the  same.  This  man  has  shown  that  he  is  the 
one  actively  in  charge  of  this  ])lantation  here  and 
its  affairs,  familiar  with  its  affairs,  and  certainly 
can  give  his  views  on  that  subject  the  same  as  he 
can  give  it  on  other  matters  pertaining  to  this 
])lantation. 
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Mr.  Rathbim:  The  rules  of  law  say  othervise. 
The  witness  can't  testify  to  conclusions  just  be- 
cause he  has  knowledge  of  something.  He  must 
testify  to  facts. 

The  Court :  No  doubt  the  witness  has  an  opinion 
on  this  subject  but  I  am  not  inclined  to  think  that 
1  can  receive  it.  We  are  interested  in  facts  and 
the  facts  from  which  that  issue  could  be  deter- 
mined seem  to  me  to  be  reflected  in  the  documents 
that  are  here  in  evidence.  I  think  the  objection  is 
good. 

Mr.  Vitousek:  Well,  if  the  Court  please,  I'd 
like  to  be  heard   further  on  that   matter.    [1763] 

The  Court:     All  right. 

Mr.  Vitousek;  We  spent  a  lot  of  time  in  evi- 
dence on  this.  We  find  in  every  case  cited  they 
give  an  opinion  as  to  the  profitableness  or  un- 
profitableness of  it.  The  facts  may  speak  for  them- 
selves but  coimsel  in  his  examination  tried  to  say, 
to  read  different  facts  into  the  reports,  or  different 
inferences.  Now,  the  witness  in  testifying  can  tes- 
tify as  to  the  placing  of  value  on  this  enterprise. 
He  certainly  can  consider  whether  it's  been  suc- 
cessful or  imsuccessful.  That's  one  of  the  elements 
we  have  gone  into  and  the  first  time  it's  been  ob- 
jected to,  as  to  whether  it's  been  profitable  or 
unprofitable.  That  is  a  matter  of  opinion,  because 
while  the  facts  do  speak  for  themselves,  if  the 
Court  desires  to  interpret  them,  it  is  for  the  expert 
to  interpret  those,  the  information  as  contained  iii 
these  reports. 
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^J'he  Court:  The  situation  heretofore  has  been 
({uite  different.  We  have  liad  people  on  the  stand 
who  puri)orted  to  be  real  estate  experts  appraising 
the  proj)erty  in  certain  regard  and  in  eonnpction 
witli  that  appraisal  of  the  property  they  have,  as 
one  of  the  factors  of  their  ox)inion.  stated  whether 
or  not  in  their  opinion  it  was  or  was  not  a  success- 
ful operation. 

Mr.  Vitousek:  That  latitude  is  even  greater  un- 
der the  authorities  representative  of  that,  as  this 
man  is  the  owner  and  as  the  owner  can  testify  as 
to  his  opinion.  He  is  going  to  testify  as  to  the 
loss  in  A^alue  here,  and  we  have  done  with  [1764] 
hiiii  as  we  have  done  with  the  others,  to  build  up 
a  foundation  first  instead  of  first  asking  the  opin- 
ion and  then  asking  all  the  reasons.  There  are  tw^o 
ways  of  doing  it.  We  chose  that  particular  method. 
And  that,  of  course,  is  part  of  his  opinion  the 
same  as  it  may  be  his  opinion  as  to  the  effect  of 
the  takings  afterwards.  The  latitude  is  very  great. 
It  is  a  matter  for  the  Court  to  decide  the  weight 
of  his  opinion,  in  view  of  all  his  knowledge  of  it, 
but  it  is  even  greater  than  it  is  with  an  expert. 

The  Court:     At  this  present  time,  at  this  par- 
ticular juncture  of  his  testimony,  T  don't  see  it. 
You  may  have  an  exception  to  the  niling. 
By  Mr.  Vitousek: 

Q.  In  regard  to  the  suits  now  before  the  Court, 
consolidated  actions,  Mr.  Spalding,  are  you  famil- 
iar with  the  ]n'operties  being  condemned  under 
these  suits? 
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A.  I  am  in  general  familiar.  I  couldn't  say  just 
exactly  which  areas  of  land  in  the  plantation  are 
covered  by  the  particular  suit,  but  I  am  referring 
to  the — but  I  know  the  land  in  general,  yes. 

Q.  As  I  imderstand  it,  you  said  with  your 
knowledge  you  would  then  be  familiar  with  the 
property  remaining?  A.     Yes. 

Q.     Located  at  Ewa,  Aiea,  Pearl  Harbor? 

A.  Ewa  area  near  Pearl  Harbor  and  both  sides 
of  Aiea.   [1765] 

Q.  Now,  referring  to  the  mill  particularly,  be- 
fore the  takings  iuA^olved  in  these  proceedings,  what 
was  the  tonnage  of  the  plantation? 

A.  That  is  these  last  takings  in  this  proceed- 
ing? 

Q.  That's  the  last  takings.  We  are  only  con- 
cerned with  the  last  takings  involved  in  these  suits 
in  one  trial. 

A.  Well,  the  area  serving  the  mill  had  a  crop 
potentiality  of  around  22,000  tons  of  sugar  a  year. 

Q.  And  after  the  takings  involved  in  these  pro- 
ceedings ? 

A.     Fifteen  thousand,  sixteen  thousand. 

Q.  In  other  words,  the  tonnage  of  cane  to  be 
milled  dropped  from  around  22  to  around  15? 

A.  No,  the  tonnage  of  sugar  produced  f^om 
the  cane  dropped  about  that  way. 

Q.  What  effect,  if  any,  did  that  have  upon  the 
mill,  the  operation  of  the  mill? 

A.     It  became  a  very  expensive  operation. 

Q.     Could  it  be  operated  as  efficiently? 
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A.  By  no  means.  It  was  a  case  of  running  two 
shifts  part  of  the  year  or  one  shift,  or  if  you  ran 
three  shift  operation  it  would  be  a  very  short 
period  of  the  year  to  accommodate  the  remaining 
cane.  You  didn't  have  a  full  year's  operation  at 
all. 

Q.  Now,  did  that  have  any  effect  on  the  value 
of  the  mill  before  and  after  the  takings'?  [1766J 

Mr.  Rathbun:  That  calls  for  a  conclusion  ^nd 
i  object  to  it  for  that  reason. 

Mr.  Vitousek:  Certainly  it  calls  for  an  opinion, 
an  opinion  on  value  of  the  mill. 

Mr.  Rathbun:  It  calls  for  a  conclusion.  That's 
my  objection. 

Mr.  Yitousek:  Well,  I  don't  know  what  he  calls 
a  conclusion.  Anything  is  a  conclusion.  But  we  are 
asking  this  witness  his  opinion  on  the  value  of  the 
mill  before  and  after  the  taking,  if  it  had  any 
effect  on  it.  It's  certainly  a  very  material  question 
ill  this  case. 

Mr.  Rathbun :     That  was  not  the  question. 

The  Court:     Not  the  question? 

Mr.  Rathbim:     No. 

Mr.  Vitousek:    May  I  have  that? 

(The  reporter  read  the  last  question) 

Mr.  Rathbun:  That's  a  question  for  the  Coiii-t 
to  decide,  on  the  facts. 

Mr.  Vitousek:  If  the  Court  please,  how  is  the 
Court  going  to  decide  it  unless  it  gets  the  opinion 
of  the  ])eople  on  the  value?  From  that  the  Court 
does  decide  it.   It  is  true,   on  the  value,   but  this 
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witness  can  testify  his  opinion  as  to  whether  the 
value  is  more  or  less.  Then  we  can  smnmarize  it  by 
the  figures. 

The  Court :  On  what  theory  is  this  witness  pre- 
sented— as  [1767]  a  real  estate  expert? 

Mr.  Vitousek:  No,  he  is  not  presented  as  an 
expert,  if  the  Court  please.  He  has  been  shown 
to  be  the  Vice-President  of  the  Company.  He  has 
been  shown  to  be  the  person  who  has  handled  the 
affairs  of  the  Company  in  Hawaii. 

The  Court:     You  have  him  here  as  the  ow^ier? 

Mr.  Vitousek:  As  an  owner.  We  are  not  pre- 
senting him  as  an  expert,  although  he  could  qualify 
himself. 

The  Court:  Well,  the  thing  that  disturbs  me — 
it  hasn't  been  objected  to  and  I  don't  particularly 
raise  it  but  I  will  mention  it — the  thing  that  dis- 
turbs me  is  how  many  officers  of  the  corporation 
can  you  bring  in  here  to  testify  as  owners? 

Mr.  Vitousek:  If  the  Court  please,  we  have 
examined  into  the  rule  on  that  matter.  If  the 
Court  will  recall,  we  only  brought  in  two.  One 
came  in  and  testified  simply  in  regard  to  one  phase 
of  the  case.  We  are  now  on  the  second  phase  of 
the  case. 

The  Court:    Mr.  Austin? 

Mr.  Vitousek:  Mr.  Austin.  And  there  is  no  limi- 
tation on  the  amount  except  as  the  Court  in  its 
sound  discretion  can  limit  any  type  of  evidence. 
The  power  of  attorney  runs  to  both  people.  They 
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have  botli   actively  been   in   <»)   the  affaii-s  of  the 

company. 

Tlie  Court:  1  will  allow  the  question  to  be 
answered.  You  may  have  an  exception.  [1768| 

A.  It  had  a  very  material  value  on  the  mill,  an 
effect  on  the  value,  with  this  taking. 

Q.     What  was  the  eifect? 

A.  Well,  the  effect — 1  don't  know  as  I  can  an- 
swer that  just  in  dollars  and  cents,  or  the  effect 
on  the  mill  itself,  but  the  effect  on  the  property  as 
a  whole.  The  effect  on  the  mill  was  to  make  it  a 
very  much  more  expensive  operation,  of  much 
higher  cost  operation.  Therefore,  the  value  as  such 
was  greatly  reduced  for  the  work  it  had  to  do. 

Q.  In  regard  to  the  irriQ:ation  system,  Mr. 
S])alding,  that  was — 

Mr.  Rathbun:  Pardon  me  a  minute.  I  movp  to 
sti'ike  that  answer  also  as  a  conclusion  of  the  wit- 
ness relating  to  the  province  of  the  Court,  invad- 
ing the  province  of  the  Court. 

The  Court:     Do  you  msh  to  be  heard  on  that? 

Mr.  Vitousek:  If  the  Court  please,  IVe  got 
cases  if  the  Court  would  like  to  hear  them  where 
he  can  give  his  opinion.  This  is  not  invading  the 
])r()vince  of  the  Court.  The  question  is  of  the  value 
less  before  and  afterward.  The  pro\ance  of  the 
Court  is  determining  the  damage.  And  from  a 
whole  group  of  witnesses  the  Court  will  arrive  at 
its  conclusion,  if  there  is  damage,  and  if  so,  what, 
if  any.  That  is  not  invading  the  province  of  the 
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Court.  If  so,  every  expert  that  goes  on  the  stand 

is  doing  it. 

Mr.  Rathbun:  Well,  he  just  stated  he  wasn't  an 
expert.   [1769] 

Mr.  A^itousek:  Well,  everyone  that  gives  an 
opinion.  An  owner  has  a  greater  latitude  than  an 
expert  in  giving  opinion. 

The  Court:  He  is  testifying  as  one  of  the  own- 
ers, and  the  motion  to  strike  the  answer  is  denied 
and  you  may  have  an  exception.  Proceed. 

Q.  Mr.  Spalding,  in  regard  to  the  irrigation  sys- 
tem of  this  plantation,  just  in  general  language 
describe  what  it  is  and  what  it  was  at  the  time 
of  the  taking? 

A.  Well,  it  is  a  series  of  pumping  units  and 
wells  located  at  different  sites  in  the  area.  One 
major  irrigation  set  is  of  the  Hawaiian  Electric 
Company's  plant  at  Waiau  where  the  condenser 
water  is  pumped  back  up  into  the  plantation.  That 
would  be  the  westerly  end  of  the  plantation. 
Throughout  the  other  areas  of  the  plantation  are 
pumps  located  from  lower  Halawa  and  in  Aiea  it- 
self and  scattered  through  the  plantation.  There 
are  a  series  of  booster  pumps  that  lift  the  water 
from  the  major  sources  on  up  to  higher  elevation. 

Q.    Do  you  have  reservoirs? 

A.     Reservoirs  located  in  different  sites. 

Q.     How  about  ditches'? 

A.  Oh,  yes.  Ditches — there  are  siphons,  there 
are  reservoir  ditch  siphons  and  pipe  lines  that 
cover  the  whole  plantation.  The  major  ditches  at 
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450  foot  elevation  and  then  there  are  other  major 
diteJies  that  run  across  the  plantation  parallel   to 
it.   [1770] 

Q.  Well,  was  that  irrigation  system  installed  be- 
fore or  after  these  takings  f 

A.  Well,  on  that,  the  date  of  the  takings,  it  was 
installed  before. 

Q.  Now,  did  the  takings  involved  in  these  pro- 
('(H'dings  have  any  effect  u|)on  the  vahie  of  the  irri- 
gation ditclies  ? 

Mr.  Rathbun:  I  object  to  that  for  the  same  rea- 
son, if  your  Honor  j)lease,  that  it's  a  conclusion 
invading  the  province  of  the  Court. 

The   Court:     Same   ruling,   same  exception. 

Mr.  Vitousek:  If  the  Court  please,  I'm  asking 
in  general,  not  the  exact  amount.  That  will  be 
brought  up  later. 

The  Court:  You  may  answer  the  question.  Do 
you  have  it  in  mind?  Do  you  want  it  repeated? 

The  Witness:     Yes,  I  have  it  in  mind. 

The  Court:    You  may  answer  it. 

A.  It  had  a  very  serious  effect  on  the  value  of 
tlie  irrigation  system  because  it  forced  the  aban- 
donment of  some  of  the  ditches,  the  siphons,  pipe 
lines,  the  use  of  some  of  the  wells  and  pumps  that 
foi-merly  served  that  particular  area. 

Q.  Well,  now,  some  of  this  irrigation  system 
was  on  lands  taken? 

A.  None  of  the  wells  or  pumps  w^ere  on  lands 
taken  but  the  irrigation  ditches  that  served  the 
lands  were  on  the  lands  taken.  [1771] 
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Q.  Well,  then,  you  are  familiar  with  the  part 
of  the  irrigation  system  remaining  after  the  tak- 
ings, are  you? 

A.  I  wouldn't  like  to  have  to  describe  it  but 
I  am  familiar  in  general  with  it. 

Q.  Well,  that's  the  part  I'm  going  to  ask  you 
in  regard  to.  Did  it  have  any  effect  on  the  value 
of  the  irrigation  system,  including  wells,  pumps 
and  ditches  remaining  after  the  taking? 

A.  Well,  it  had  a  material  effect  because  it 
reduced  their  efficiency  and  reduced  their  economic 
use.  Some  of  the  takings,  I  think  particularly  that 
of  the  Hawaiian  Electric  pmnp  that  was  set  in  to 
deliver  about  25  million  gallons  a  day,  the  amoimt 
of  water  being  taken  from  it  after  the  taking  w^as 
reduced  to  around  17  million  a  day.  The  efficiency 
was  seriously  impaired. 

Q.    How  about  the  electric  system,  generating — 

A.  Well,  I  know  there  was  a  generator  at  the 
mill  of  two  thousand,  I  thuik  about  two  thousand 
kilowatts  capacity,  that  was  installed  just  before 
the  war. 

Q.     That  remained  after  the  taking? 

A.  Oh,  yes.  That  was  there.  There  was  another 
unit  there  also  which  was  an  inefficient  one. 

Q.  Well,  did  the  takings  have  any  effect  upon 
the  value  of  the  electric  generating  distribution 
system  ? 

Mr.  Rathbmi:  I  object  to  that  on  the  same 
grounds  as  to  the  original  question.  It  invades  the 
province  of  the  Court.  [1772] 
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The  Court:  Same  ruling,  same  exception.  You 
may  answer  tlie  question. 

A.  Well,  I  don't  think  I  could  answer  that  ques- 
tion other  than  this  way,  that  I  don't  know  the 
power  consumption  of  the  various  units  that  were 
operated  by  that  generator  and  how  much  might 
have  been  aifected  by  this  taking.  The  company 
also  purchased  a  considerable  amount  of  power 
from  the  Hawaiian  Electric  Company. 

Q.  Well,  did  the  takings  have  any  effect  on 
the  value  of  the  other  property  of  the  company 
other  than  moveable  personal  property,  personal 
[)roperty,  either  increase  it  or  decrease  it? 

A.  AVell,  the  result  of  these  takings  was  to 
make  it  an  unpi'ofitable,  uneconomic   enterprise — 

Mr.  Rathbun:  Just  a  moment.  T  couldn't  hear 
that  question. 

(The  reporter  read  the  last  question) 

Mr.  Rathbun:  Well,  that's  a  question  like  the 
other  one.  I  object  to  that  as  calling  for  a  con- 
clusion and  invading  the  province  of  the  Court. 

The  Court:  Same  ruling  same  exception.  Did 
you  hear  the  answer? 

Mr.  Rathbun:     No. 

The  Court:     Read  it. 

(The  reporter  read  the  last  answer) 
By  Mr.  Vitousek: 

Q.  On  the  date  in  question  involved  in  the  fil- 
ing of  [1773]  this  suit  until  June  21,  1944,  Mr. 
Spalding,  on  that  date  or  on  or  around  about 
that  date,  was  there  any  market  for  a  plantation 
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such  as  Honolulu  Plantation  Company,  a  free  and 

open  market? 

A.  No,  no,  there  is  no  free  and  open  market  for 
a  ]:)]antation  in  the  Territory  in  almost  any  time. 
Certainly  at  that  time  there  was  none  for  Honolulu 
Plantation. 

Q.  Well,  what  was  the  condition  of  the  Terri- 
tory at  that  time. 

A.  We  were  in  a  condition  of  the  state  of  war 
at  that  tune,  and  your  freedom  of  action  was  very 
restrained.  These  takings  that  occurred  were  taken 
mider  rights  of  entry  and  they  ran  along  in  various 
small  amounts  and  varying  amounts  from  time  to 
time.  There  was  no  court  to  appeal  to.  There  was 
no  way  of  getting  into  court.  T  don't  know  whether 
this  is  all  right,  but  it  went  along  to  a  point  where 
T  went  out  to  the  Navy  Yard  and  asked  the  Com- 
mandant to  either  desist  from  anv  further  takings 
or  else  bring  condemnation  suits  so  at  least  we 
could  get  into  court  to  have  a  hearing  on  our  dam- 
ages. And  finally  I  refused  to  sign  a  right  of  en- 
try at  one  time  and  reached  an  agreement  with 
the  Commandant  that  we  would  not  forcibly  eject 
the  Navy  from  the  lands  that  they  had  moved  in 
on.  nor  would  we  bring  court  proceedings  against 
the  individual  officers  who  ordered  entry  on  the 
land,  providing  they  brought  condemnation  suits 
within  a  reasonable  period.  And  these  suits  are  the 
result  of  that  understanding.  We  were  simply  help- 
less.  [1774] 

Q.     Now,  Mr.  Spalding,  what  in  your  opinion  is 
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the  anioiint  of  the  depreciation  in  the  fair  value 
due  to  the  takings  involved  in  these  proceedings 
now  before  tlie  Court  of  the  ])roperties  of  the 
Honoluhi  Plantation  Company  at  Aiea  on  Oahu, 
near  Pearl  Harbor,  remaining  after  said  takings 
and  used  by  it  in  conducting  a  sugar  plantation 
and  manufacturing  (enterprise  conducted  at  said 
Aiea,  including  real  property,  leaseholds,  improve- 
ments, permanent  fixtures,  but  excluding  moveable 
personal  property  and  inventories  and  beaiing  in 
mind  your  knowledge  of  such  properties,  your 
knowledge  of  the  leases  whereby  the  Honolulu 
Plantation  Company  as  lessee  holds  certain  prop- 
erties, and  assuming  the  takings  occurred  June  21, 
1944? 

The  Court:     Just  a  minute. 

Mr.  Rathbun:  I  object  to  that.  The  witness  Jias 
shown  no  qualifications  to  testify  to  any  such  ques- 
tion as  that.  He  never  sold  a  plantation  as  far  as 
it  apy)ears.   No  other  qualification  whatever. 

The  Court:  Will  you  read  the  question  back 
to  me? 

(The  reporter  read  the  last  question) 

The  Court:  Your  objection  is  that  he  has  no 
qualifications? 

Mr.  Rathbun:  Yes,  your  Honor,  to  testify  to 
any  such  question  as  that. 

The  Court:  The  witness  here  being  allowed  to 
testify  as  one  of  the  owners — 

Mr.   Rathbun:     That's   right.    [1775] 

The  Court:     — I  will   allow  him  to  answer   it. 
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You  may  have  an  exception  to  the  overruling  of 
your  objection.  Do  you  have  the  question  in  mind? 
If  you  can  answer  it,  you  may. 

A.  Well,  the  company  em})loyed  an  expert  to 
determine  that  amount  of  damage,  who  I  think  has 
testified  here. 

Mr.  Rathbun:  I  object  to  that,  now.  The  record 
shows  what  was  testified  to.  This  man  can't  adopt 
it. 

The  Court:  No,  you  will  have  to  answer  the 
question  yourself,  if  you  can. 

A.  Well,  I  can  testify  as  to  what  I  considered 
the  value  after  the  takings,  if  that  is  permissible. 

Mr.  Vitousek:  If  the  Court  please,  I  don't  know 
whethei'  the  witness  understood.  It  calls  for  the 
amount  in  depreciation  of  value,  not  as  to  the 
amount  before  or  after  the  takings.  He  can  testify 
as  to  that. 

Tlie  Court:  That's  why  I  had  it  reread.  It  was 
a  little  different  than  the  other  question.  Do  you 
v.ant  the  question  read  again? 

A.  No,  I  understand  it  now,  but  it  is  a  very 
difficult  thing  to  recapture  the  situation  from  the 
position  of  an  owner,  when  we  take  a  mythical 
date  which  is  the  apparent,  which  is  apparently  the 
date  of  condemnation  and  the  takings,  and  tak^ing 
place  over  a  period  of  months  prior  to  that  time, 
being  very  closely  associated  with  the  takings,  I 
find  it  very  difficult  to  put  myself  back  in  some 
later  date.  I  think  I  could  give  [1776]  an  opinion 
as   to  the  difference   in   value  between  before  the 
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war  and  after,  but  to  i)ick  a  point  along  that  de- 
scending   scale    of    value    and    say   here    it    is,    is 
difficult  for  me. 

Q.     Can  you  give  a  minimum  figure? 

Mr.  Driver:    Minimum  figure  of  what? 

Mr.  Vitousek:  If  the  Court  please,  the  witness 
said  he  cannot  give  the  exact  figure. 

Mr.  Driver:  No,  he  didn't  say  that.  He  said  he 
couldn't  answ^er  your  question.  That's  what  he  real- 
ly said. 

Mr.  Vitousek:  No,  he  said  it's  very  difficult. 
That's  what  he  said. 

Mr.  Rathbun:  It's  difficult,  of  course.  It  wasn't 
difficult  for  the  experts  at  all. 

Mr.  Driver:  This  witness  is  being  very  frank 
and  straightforward  about  it. 

The  Court:  The  question  didn't  call  for  a  maxi- 
mum or  minimum.  I  don't  think  the  subsequent 
question  of  a  minimiun  figure  is  in  order. 

Q.     The  answTr  is  that  you  can't  answer? 

The  Court:  To  your  last  question  I  sustained 
the  objection. 

Mr.  Vitousek:  I  understood,  and  I  am  asking 
the  witness  if  he  can't  answer  the  first  question. 

The  Court:  Apparently  you  are  being  asked  the 
same  question  over  again. 

Mr.  Driver:    A  further  objection  if  he  is.  [1777] 

The  Court :  Ordinarily  -that  would  be  sound,  but 
because  of  the  complicated  nature  of  the  question, 
I  will  allow  it  to  be  restated  to  the  witness.  Do 
you  want  it  road  to  you  again? 
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A.  The  situation,  the  situation  with  the  jjlanta- 
tion  was,  a  valuable  piece  of  property  operating 
as  a  profitable  concern,  which  began  to  lose  its 
value  as  it — for  some  time  before  the  war  when 
these  lands  began  to  be  taken.  And  then,  as  the 
value  became  a  descending  curve,  not  a  straight 
line  but  a  parabola,  and  at  one  point  it  was  pushed 
over  the  edge,  these  takings  pushed  it  over  the 
edc»e  from  a  profitable  operating  concern  to  an 
uneconomic  unit,  at  just  what  point  that  was,  just 
what  that  time  was,  you  can't  place,  I  can't  place 
ray  finger  on  it.  I  know  with  the  takings  the  com- 
pany was  finished  as  an  operating  unit,  as  an  econ- 
omic unit,  as  an  economic  concern.  I  know  what 
the  experts  testified  to  and  I  think  that  it  is  too 
little. 

Mr.  Rathbun:  I  object  to  that  what  the  ex])erts 
testified  to.  They  had  enough  trouble  without  you 
getting  into  it,  Mr.  Spalding.  I  think  you'd  dis- 
agree with  them  if  you  talk  too  much  on  it. 

The  Witness :    I  beg  your  pardon  ? 
By  Mr.  Vitousek: 

Q.  Mr.  Spalding,  as  I  understood  you  to  say, 
some  time  in  these  takings  it  was  pushed  over  the 
edge  ?  A.    Yes. 

Q.     Involved  in  this  suit?   [1778] 

A.     Tn  the  takings  involved  in  this  suit,  yes. 

Q.  You  understand  in  this  question  I  said  to 
assniuc  thoy  occurred  Tune  21,  1944? 

,\.     Well,   that   was   the   date   that   it   went   over 
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ilic  ('(l.^c,  if  flint  is  flic  d^ifr  of  it,  if  it  is  tlic  .lite 

of   record. 

(^.  W^'ll,  wliat  did  you  mean  tliat  't  went  .aci* 
tlic  ('d,i>('? 

A.  It  Ix'canic  an  economic  failure.  Tlie  prop- 
<n*ty  could  no  longer  exist  as  a  ])rofitable  concco'u. 

Q.     Did  that  have  any  effect  on  the  vahie? 

A.     Very  material  effect  on  the  vahie. 

Q.  What  was  the  effect  in  .general  terms,  less  or 
more?  A.     Much   less. 

Mr.  Rathbun :  I  object  to  that.  Tt  calls  for 
a  conclusion  and  invades  the  province  of  the  Court. 

The  Court:     May  I  have  that? 

(The   reporter   read   the   last   question    and 
answer.) 

The  Court:  The  objection  comes  ahead  of  the 
answer.  The  answer  may  stand.  You  may  hav^ 
an  exception. 

Q.  Mr.  Spalding,  as  I  understand,  you  said  it 
was  pushed  over  the  edge.  Now,  I  want  to  ask, 
was  there  any  attem])t  that  you  know  of,  a  possi- 
bility of  replacing  the  land  lost  due  to  tliese 
takings  ? 

A.  No,  there  was  none.  There  was  no  possi- 
l)ility.  We  tried  everything  we  could  try  to  fiii'l 
additional  land,  to  build  the  plantation  back  to  a 
])rofitable  enterprise.  We  even  tried  [1779]  drv 
land  cane  at  higher  elevation  to  see  if  it  could  be 
done. 

Q.     Then  this  plantation,  as  I  understood  froi:i 
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other  testimony,  purchases  raws  outside  to  make 

whites  ?  A.     Yes. 

Q.     What  was  the  source  of  those  raws  before  the 

Avar  ? 

Q.  Raw  sugars  were  purchased  from  Waima- 
iialo  Sugar  Plantation  and  then  also  from  Kaeleku 
Plantation  over  at  Hana  at  Maui. 

Q.     And  Kaeleku  is  out  of  business? 

A.  Kaeleku  is  out  of  business.  There  were  oc- 
casional purchases  of  other  sugars  but  I  don't  re- 
mem1:>ei' — small  amounts. 

Q.     And  during  the  war? 

A.  During  the  war  the  ma,ior  source  of  thc^  raw 
sugar  was  from  the  C.  and  H.,  the  California  and 
Hawaiian  Sugar  Corporation.  The  purchases  woiv 
j'rranged  through  them  to  draw  sugar  from  their 
] plantations  to  the  plantations  v^ith  which  they  hold 
contracts  on  this  island,  to  release  to  Honolulu 
Plantation  Company  sufficient  sugar  to  meet  the 
requirements  of  the  community  and  of  the  At'uiv 
and  Navy  in  the  Central  Pacific.  The  Honohilu 
l^lantation  was  requested  by  the  Navy  and  the 
Army  to  take  care  of  all  their  requirements 
ilirougliout  the  Central  Pacific. 

Q.  After  the  war  was  over,  hostilities  ceased, 
rnirl  under  peacetime  conditions,  is  there  a  possi- 
bility of  purchasing  enough  raws  to  keep  that  plan- 
tation going,  the  mill  going  rather?   [1780] 

A.  Well,  you  could  possibly  purchase  raw 
sugars  to  meet  the  local  demands  here  but  certainly 
nothing  l)eyond  that,  and  the  total  volume  of  th(> 
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situation  whore  you  arc  denied  ycjur  own  cam' 
would  make  it  a  very  unprofitable,  impossible  tiling' 
to  operate  on.  Very  little  profit  in  the  handlins,^ 
of  this  refining  operation. 

Q.  You  stated  that  with  these  takings  the  i)h\n- 
tation  was,  as  you  expressed  it,  was  pushed  oxci- 
the  edge.  AYhat  was  the  j^ossibility,  if  any,  of 
selling  after  that  date? 

A.  Well,  T  ajiproached  the  Oahu  Sugar  Coni- 
l)any  in  that  ])eriod  to  see  if  they  would  b(^  inter- 
ested in — 

Mr.  Rathbun:  I  object  to  offers  and  attem|)ts 
and  all  that  sort  of  thing,  and  any  attempt  to  show 
value  in  this  case,  of  something  that  wasn't  con- 
summated. It  goes  under  the  same  rules  of  all 
evidence  of  that  kind  in  a  condemnation  suit.  Offers 
are  not  admissible  and  therefore  attem])ts  to  offer 
are  not. 

Mr.  Vitousek:  Well,  if  the  Court  please,  the 
offer  of  negotiation,  that  culminated  in  a  sale:  it 
is  not  a  question  of  getting  into  the  figures  of  the 
offer;  it  is  the  negotiation  that  might  have  culmi- 
nated in  a  sale.  T\w  Court  will  recall  that  in  the 
cross-examination  of  Mr.  Schmutz  the  (juestion  was 
— he  recited  this  so-called  claim  showing  the  diffi- 
culty of  selling  the  plantation  to  anyone  outside. 
The  question  was  then  that  he  did  sell  it  at  that 
time.  And  I  called  the  Court's  attention  to  that, 
that  ^ve  w^ill  have  to  explain  it  later.  [1781] 

The  Court:  I  remember  that  very  distinctly. 
There  was  some  reference  made  at  that  time  to  the 
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sale  of  this  company  that  has  occurred  since  these 
takings,  and  that  yon  indicated  you  would  bring- 
out  at  a  later  date.    Is  that  what  you  are  going  into 
now  ? 

Mr.  Yitousek:     That's  right,  if  the  Court  please. 

The  Court:     Well,  if  that's  the  purpose,  then  T 
win  allow  it.    The  objection  is  overruled.    You  ma}- 
have  an  exception.     AVill  you  repeat  the  question? 
(The  reporter  read  the  last  question.) 

The  Court :    You  may  continue  A^dth  your  answer. 

A.  — purchasing,  and  they  said  no,  that  we  had 
jiothing  to  sell,  as  long  as  with  the  war  on — 

Mr.  Rathbun:  I  object  to  that  kind  of  testi- 
mony, what  the  Oahu  Sugar  Company  said.  It's 
hearsay  and  every  other  objection. 

The  Court:  The  objection  to  that  is  good.  Can 
you  make  youi*  question  a  little  more  specitic  so 
that  he  won't  go  all  over  the  lot  in  getting  to  thf^ 
tinal  subject  that  you  said  you  were  going  to  bring 
out? 

^Ir.  Yitousek:  I  think  the  confusion  was  prob- 
ably held  to  that  time.  He  said  there  was  no  sale 
at  that  time. 

Q.  Has  there  subsequently  been  a  sale  of  that 
■"plantation? 

Mr.  Rathbun :  I  move  that  what  the  Oahu  Sugar 
Com])any  said  be  stricken  out.  [1782] 

The  Court :    It  may  go  out. 

Q.  May  I  Avithdraw  this  last  question?  There 
was  an  attem]>t  made  to  sell  the  plantation  aro\md 
about  the  date  of  these  suits.  Was  that  unsuccessful? 

A.     Unsuccessful. 
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]\lr.  Ratlibuii :     I  object  to  that. 

The  Court:     Just  a  minute. 

Mr.  Rath])un :     Pardon  me.     Were  you  finislied  ? 

Q.     Well,  was  it  successful   or  unsuccessful? 

Mr.  Rathbun:  Well,  T  object  to  that.  It's  eall- 
jng  for  a  conchision. 

Mr.  Vitousek:  A  conclusion  whether  you  sold 
it  or  did  not  sell  it? 

Mr.  Rathbun:     AVell,  that  isn't  your  question. 

Mr.  Vitousek:     I  said  successful  or  unsuccessful. 

The  Court:  ^i'hose  words  modifying  the  word 
"attempting"  to  sell. 

Mr.  Vitousek:  I  said,  was  there  an  attempt  to 
sell  and  was  the  attempt  successful  or  unsuccessful. 
I'm  not  asking  for  the  success  of  the  plantation 
or  his  endeavor  to  sell  or  not. 

The  Court:  That  question  may  be  answered 
Yes  or  No. 

A.     No. 

Mr.  Vitousek:  If  the  Court  please,  it's  around 
the  recess  hour. 

The  Court:     We'll  take  our  scheduled  recess. 
(A  short  recess  was  taken  at  10:00  a.m.) 
After  Recess 
By  Mr.  Vitousek: 

Q.  Was  the  plantation,  according  to  the  pro])- 
erty  of  the  Honolulu  Plantation  Company,  later 
sold?  A.    Yes,  they  were  sold. 

Q.     When? 

A.  Under — sold  as  of  January  1st  of  this  year, 
January  1,  1947. 
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Q.  Can  you  state  whether  or  not  the  general 
business  conditions  were  the  same  as  of  the  date 
of  sale  as  they  were  of  the  date  involved  in  this 
suit,  June  21,  1944? 

A.  Entirely  different  conditions.  We  were  in 
a  state  of  war  at  that  time.  Hostilities  ceased  a 
year  later.  We  had  a  year  and  one-half  of  nominal 
peace,  and  it  is  a  very  different  situation  that  ex- 
isted in  a  business  way. 

Q.     How  about  the  question  of  inflation? 

Mr.  Rathbun:  I  object  to  that.  What  about  the 
([uection  of  inflation.     What  about  inflation? 

Mr.  Vitousek:  I  haven't  got  the  question  out 
yet,  if  the  Court  please. 

The  Court:     State  it. 

Q.  Was  there  involved  in  these  changes  of  con- 
ditions any  question  of  inflation  on  it?  Was  the 
value  of  the  money  the  same? 

Mr.  Rathbun:  I  object  to  the  value  of  money. 
It  has  nothing  [1784]  to  do  with  this  situation. 

The  Court:     It's  pretty  far  afield,  isn't  it? 

Mr.  Vitousek:  I  don't  think  so,  if  the  Court 
jjlease.  The  question  is  whether  the  price  paid  oi- 
the  conditions  were  the  same  this  time  as  they 
were  then.  The  question  of  inflation  has  gone  up — 
Avh.y  the  conditions  may  be  different.  Now,  the 
sale  was  brought  in  by  them,  it  was  not  brought  in 
l)y  \is. 

The  Court:  Basically  I  am  wondering  why  we 
are  going  into  it  at  all. 

Mr.   Vitousek:     Because   it  was  brought   in  by 
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them  in  their  examination.     I  feel  that  we  are  en- 
titled to  it  now.    If  the  Court  j)lease,  you  will  recall 
they  read  from  this  jjarticular  document  here. 

The  Court:     Congressional  claim,  exhibit — 

Mr.  Vitousek:  Exhibit  for  identification.  Tho 
distance  to  other  mills  is  so  great  that  the  delivery 
to  them  Avould  not  only  be  too  impracticable  but 
too  costly,  ^rhen  it  was  brought  out  it  was  sold  to 
another  company. 

Mr.  Rathbun :  He  is  referring  to  Exhibit,  Gov- 
ernment Exhibit  1,  I  think. 

M1ie  Court:     Yes. 

Mr.  Vitousek:  For  identification.  T  didn't  brin^ 
tlint  question  in.  It  was  brought  in,  it  was  asked 
bv'  them.  Now,  \\q  feel  we  have  a  right  to  explain 
why  the  sale  w^as,  to  bring  in  the  sale  itself.  I  think 
there  should  necessarily  need  to  [1785]  be  a  con- 
nection between  the  conditions.  If  they  were  simi- 
Jar,  it  would  be  evidence;  if  not,  it  might  not  be. 
But  the  circumstances  of  the  sale  in  response  to 
that  question  we  have  a  right  to  bring  in. 

Tlie  Court:  I  think  in  that  connection  you  have 
i\  right  perhaps  to  have  a  general  descri])tiou  of 
conditions,  but  I  don't  see  any  need  of  getting  into 
the  various  theories  on  the  extent  of  inflation.  1 
will  allow  the  witness  to  compare  business  condi- 
tions as  of  the  date  of  these  takings  with  the  busi- 
ness conditions  as  of  the  date  of  this  sale. 

A.  As  they  affected  the  sale,  the  price  of  raw 
sugar  for  that  period,  was  $75  a  ton,  and  on  Tan- 
uary  1st  of  this  year  it  w^as  $118.80  a  ton,  a  very 
material — 
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Mr.  Rathbun:     I  can't  hear  you.     May  I  havr 

that? 

(The  reporter  read  the  portion  of  the  last 

answer.) 

A.  —a  very  material  increase  in  price  and  would 
liave  a  very  natural  and  material  effect  on  the 
value  of  the  property  sold.  And  that  there  was  a 
general  relationship  between  that  price  of  sugar 
and  the  price  of  other  supplies  and  materials.  Wv 
had  OP  A  in  '44  with  a  ceiling  price  on  nearly 
everything  that  was  purchased,  and  January  1st 
we  had  none  of  any  effective  control.  That  had  a 
very  material  effect  on  the  sale  price. 

Q.  What  do  you  mean,  the  other  prices  wei-i' 
up  in  relation  to  the  price  of  sugar  which  was  for- 
merly at  75  and  up  to  118?  [1786] 

A.  AVell,  I  mean  that  the  cost  of  the  generator 
or  tractor  or  truck  or  any  part  of  the  operating 
equipment,  there  was  a  material  increase  in  price 
— any,  most  everything  you  purchase  is  materially 
higher. 

Q.  Now,  in  regard  to  the  sale  itself,  did  you 
negotiate  the  sale? 

A.     Yes,  I  negotiated  the  sale. 

Q.  Will  you  state  whether  or  not  the  sale  was 
on  the  basis  of  a  going  concern  or  otherwise? 

A.  We  made  many  studies  as  to  the  value  of 
that  property,  on  a  break-up  and  on  a  sale  as  a 
going  concern,  and  so  on,  and  we  arrived  at  a 
value  that  we  could  receive  the  most  from  as  on 
the  basis  of  a  break-up,  on  the  basis  of  a  break-up 
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()('  tlie  i)Toperty.  This  sale,  was,  the  negotiations 
started  in  '43  and  carried  on  over  a  period  of 
nearly  three  years  before  we  were  abh'  to  i^ct  tin- 
buyers  interested,  interested  in  the  whole  proposal. 
The  Oahu  Sugar  Comj)any  became  interested  in  ac- 
(juiring  the  land  bt^cause  they  had  lost  about  t\v«» 
thousand,  twenty-two  hundred  acres — 

Mr.  Rathbun:  I  object  to  that,  what  tlie  Oahu 
Sugar  Company  did  about  acquiring  othei-  acres, 
aiid  what  they  acquired  in  another  enterprise.  Tt 
has  nothing  to  do  with  this  case. 

Mr.  Vitousek:  Tt  has  to  do  with  the  answer 
to  this  question  as  to  why  they  got  it,  rather  the 
<listance  to  the  mill ;  it  is  the  nearest  mill.  Tt  has 
Ix'cii  shown  here.  And  that  was  the  [1787]  question 
that  was  asked,  as  to  the  reason  that  they  would 
buy  it  now  as  against  before.  Tn  other  words,  they 
liave  lost  the  land,  as  the  witness  stated,  and  necnl 
to  rc^place  it,  lost  it  the  same  as  this  plantation 
had  through  takings  by  the  Government. 

Mr.  Rathbun:  Well,  that  doesn't  excuse  tryinc: 
the  Oahu  Sugar  reasons. 

Mr.  Vitousek:  We  are  not  trving  the  Oahu 
Sugar.  We  are  explaining  the  evidence  you  brought 
into  the  case. 

Mr.  Rathbun :  T  say  when  he  says  two  thousand 
dollar  loss  by  the  Oahu  Sugar,  that's  going  into 
the  Oahu  Sugar. 

The  Court:  Just  a  minute.  The  witness  is  going 
beyond  the  question.  We'll  get  along  much  better 
if   the    witness   confines    himself   to    the    question. 
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and    3'ou    state    additional    questions    for    him    to 
answer.    The  basic  question  was,  whether  or  not  it 
was  a  negotiated  sale. 

Mr.  Rathl)un:  And  I  move  that  what  he  said 
a])out  the  Oahu  Sugar  be  stricken. 

The  Court:     It  may  go  out. 

Q.  Mr.  Spalding,  if  you  know,  would  you  state; 
the  reasons  the  Oahu  Sugar  purchased  this  prop- 
erty? 

Mr.  Rathbun:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  the  reasons  they  pur- 
chased it.  All  that's  material  here  are  the  prices 
possibly. 

Mr.  Vitousek:  If  the  Court  please,  it  materially 
deals  [1788]  with  this  very  point  that  counsel  him- 
self brought  up.  "The  distance  to  other  mills  is 
so  great  that  delivery  to  them  would  not  only  be 
impractical  but  too  costly."  Now,  that  was  brought 
into  the  suit.  The  reasons  were  brought  into  it  by 
counsel  himself  on  his  examination.  He  opened  it 
up  and  now  we  have  a  right  to  explain  it.  If  th(^ 
conditions  had  changed  and  the  Oahu  Sugar  lost 
two  thousand  acres  of  land  by  condemnation,  and 
felt  it  necessary  to  replace  it,  that  is  the  reason. 
If  Mr.  Spalding  knows  it  personally,  as  he  testi- 
fied before  and  it  was  stricken,  now  I  am  asking 
him  the  question  directly.  It  is  not  going  into  the 
damage  suffered  by  Oahu  Sugar  or  the  sale.  It  is 
.just  refuting  the  statement  or  explaining  the  evi- 
dence that  counsel  himself  brought  in  on  his  ex- 
amination.    If  that  is  immaterial,  why,  of  course 
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Ave  are  not  going  into  it.     But  he  saw  fit  to  y)T*ing 

it  in. 

Mr.  Rathbnn:  I  saw  fit  to  bring  it  in  pertaining 
to  this  company,  not  Oalni  Sugar. 

'fhe  Court:  I'm  not  too  sure  that  such  reasons 
as  Oahu  Sugar  may  have  had  for  purchasing  are 
]iiaterial.  However,  the  witness  may  answer  the 
question  for  such  as  it  is  wortli,  if  he  can.  You 
may  have  an  exception.  Will  you  read  the  question  ;' 
(The  reporter  read  the  last  question.) 

A.  All  I  can  say  is  that  the  offices  of  the  Oahu 
Sugar — the  officei's  of  the  Oahu  Sugar  Compan\- 
told  me  that  it  was  their  reason  and  interest  in  i)ur- 
chasing  was  the  fact  that  [1789]  they  had  lost  so 
much  land  that  they  needed  to  increase  their  cane 
])roduction  in  order  to  keep  the  mill  at  a  full  opei-- 
ating  basis,  which  made  this  an  interesting,  worth- 
while purchase. 

Mr.  Rathbun:  I  move  that  that  be  strickcm  out 
for  the  same  reasons  that  I  objected  to  the  question. 

The  Court:     Same  ruling,  same  exception. 

Q.  Mr.  Spalding,  various  of  these  reports,  T 
believe  commencing  with  the  1938  report,  have 
shown  Imnk  loans  on  the  statements;  1938,  $200.- 
000,  Would  you  explain  that  loan,  please?  You 
can  turn  to  the  statements. 

A.     This  particular  loan? 

Q.     Yes. 

The  Court:  That  particular  report  is  exhibit 
what  ? 

Mr.  Vitrousek :    That's  Exhibit  13-0. 
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The  Court:     Thank  you. 

A.  That  probably  was  due  to  the  fact  that  that 
year  Honolulu  Plantation  repurchased  from  West- 
ern Refinery  and  C  and  H  Refinery  a  large  amount 
of  sugar  which  had  been  in  their  hands  for  sale.  T 
tliink  they  paid  them  something  like  $275,000  for 
the  purchase  of  that,  to  repurchase  that  sugar 
which  was  stored  in  the  northwest,  I  believe.  And 
they  imdoubtedly  borrowed  some  money  at  that 
time  to  cover  that  purchase. 

Q.  Now,  there  are  other  statements  here  show- 
ing bank  loans.  Will  you  check  these  reports  and 
handing  you  the  '38  report —  [1790] 

A.     That  is  '39. 

Q.     _'39  report,  Exhibit  13-P— 

A.  Well,  of  course,  it  is  just  an  ordinary  busi- 
ness practice  to  borrow  money.  Here  they  show  a 
loan  from  Welch  and  Company  of  one  hundred 
twenty  thousand  and  of  payment  of  a  bank  loan 
of  two  hundred  thousand  during  the  year.  It's 
a  common  business  practice  to  be  borrowing  money 
and  go  in  and  out,  particularly  in  a  refinery  such 
as  this  where  you  may  have  a  great  deal  of  money 
tied  up  in  inventory. 

Q.  Well,  will  you  state  whether  or  not  the  bor- 
rowing of  money  had  any  relation  to  the  ability  to 
pay  dividends? 

Mr.  Rathbun:  I  object  to  that  as  a  conclusion, 
if  3^our  Honor  please. 

Mr.  Vitousek:  If  the  Court  please,  that  is  no 
conclusion.     Counsel  himself  in  his  examination  oi' 
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various  witnosscs  l)T'oii,i;]it  out  that  tlicy  })orro\ved 
iioiKw  and  still  paid  dividends.  Now,  here  is  the 
offif'or  of  the  coTn})any,  and  we  liavo  a  right  to  ex- 
])lain  the  situation.  Tn  other  words,  not  to  loav( 
an  inference  that  the  company  was  doing-  sohh- 
thing,  borrowing  money  to  pay  dividends,  when  the 
witness  stated  it  is  oi-diiiai'v  business  practice  to 
<X0  in  and  out  of  the  banks. 

Mr.  Rathbun:  The  question  that  I  asked  was 
l)ased  on  the  evidence  that  they  put  in  the  case. 
And  the  inference  to  be  drawn  is  for  the  Court, 
not  for  this  witness. 

Mr.  Vitousek:  That's  all  right.  We  liavc  n 
liuht  for  [1791]  this  witness  to  explain  the  true 
situation. 

'J'he  Court:  Mr.  Reporter,  will  you  read  the  las1 
question. 

(The  reporter  read  the  last  question.) 

^riie  Court:  The  witness  may  answer  the  ques- 
tion.   You  may  have  an  exception. 

A.  The  borrowing  of  money  had  nothing  to  d«» 
with  the  ])ayment  of  dividends.  It  would  not, 
never  borrow  money  to  ])ay  dividends. 

Mr.  Rathbun:  I  move  that  the  answer  be 
stricken  for  the  reason  stated  in  the  objection. 

The  Court:     Same  ruling,  same  exception. 

Q.  Now,  Mr.  Spalding,  these  reports  shown  here, 
Exhibit  13,  are  available  for  use  by  prospective 
])urchasers  ? 

A.  They  are  a  matter  of  public  record.  Th(»v 
arc  filed  with  the  Treasurer  of  the  Territorv. 
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Q.  Now,  do  they  have  in  these  reports,  do  thoy 
have  in  their  contents,  fnrnish  information  as  to 
the  fact  that  the  company  had  suffered  losses  of 
land  due  to  takings? 

Mr.  Rathbun:  I  object  to  that  as  calling  for  a 
conclusion  to  what  the  reports  show,  and  that  is 
for  the  Court  to  determine. 

Mr.  Vitousek:  If  the  Court  please,  counsel  and 
in.  the  case  of  several  witnesses  asked  questions  to 
show  that  these  reports  did  not  contain  a  statement 
of  the  claim  of  damages  due  to  the  losses,  or  writ- 
ing off  of  so-called  losses,  or  any  losses  due  to  the 
takins^s  here  as  being  claimed  by  us.  In  othc^r 
words,  they  [1792]  were  misleading  and  were  not 
complete.  Now,  if  the  Court  please,  these  reports 
were  admitted  in  evidence,  only  the  portion  of  them 
relating  to  the  books,  the  compilation  of  the  books. 
We  propose  to  show  by  this  witness  that  all  that 
information  is  contained  in  the  written  matter,  all 
of  which  was  available  to  the  public  to  be  consid- 
ered; in  other  words,  the  lands  taken  and  the  lands 
condemned;  that  they  were  open  and  available; 
that  there  is  a  statement  of  the  claim,  that  it  is  not 
good  business  practice  to  actually  write  it  off  the 
books  when  it  is  unliquidated,  or  add  it  to  the 
books. 

The  Court:  The  question  is,  do  these  reports 
show^  these  takings'?  That  is  the  basic  question, 
isn't  \i% 

Mr.  Vitousek :  Yes.  That  is  a  preliminary  ques- 
tion, if  the  Court  please. 
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Mr.  Rathbun:  That  is  the  question  that  T  ol)- 
Jccted  to. 

The  Court:  You  are  apparently  directing  the 
attention  to  a  part  of  the  exhibit  that  is  not  in 
evidence. 

Mr.  Vitousek:  And  we  propose  to  offer  it  in  evi- 
dence, the  entire  exhibit,  in  view  of  the  questions 
that  liad  been  asked  other  witnesses. 

The  Court:  The  witness  may  answer  the  ques- 
tion.    You  may  have  an  exception. 

A.  This  report  of  194:>,  in  the  manager's  report, 
draws  particular  attention  to  the  loss  of  areas  over 
a  period  of  time.  [1793] 

Mr.  Rathbun:  Just  a  moment.  I  object  to  that. 
\\)\\  are  reading,  I  take  it,  from  the  statement  in 
the  beginning  ? 

The  Witness:     That's  right. 

Mr.  Rathbun:  Which  the  Court  excluded.  Let 
me  see  what  you  are  referring  to? 

The  Witness:     This  manager's  report. 

Mr.  Rathbun:  Well,  this  part  was  excluded 
from  evidence,  if  your  Honor  please. 

Mr.  Vitousek:  I  think  counsel  didn't  hear  my 
purpose.  I  am  going  to  offer  that  in  evidence.  J 
am  just  asking  him  in  general.  I  don't  ask  for  the 
ligures,  as  to  where  that  information  can  be  found 
in  these  reports. 

The  Court:  The  question  is  as  to  the  report  as 
a  whole,  as  to  whether  or  not  anywhere  in  it  it 
contains  a  reflection  of  these  takings. 

"Sir.  Rathbun:     But  he  is  telling-  now  what  is  in 
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this  report  that  was  excluded  from  the  report.    H(^ 
is  reading  from  that.    He  started  to.     That's  what 
T  object  to. 

The  Court:  Well,  the  question  can  be  answered 
Yes  or  No.     I  take  it  the  answer  is  Yes? 

The  Witness:     The  answer  is  Yes. 

Mr.  Yitousek:  My  recollection  in  this  matter, 
if  the  Court  please,  is  that  it  wasn't  offered.  We 
offered  in  evidence  the  portion  of  the  reports  on 
stipulation  of  counsel  having  to  do  with  directly 
reflecting  the  books.  Now  we  are  going  into  [17941 
the  remaining  portion  as  to  what  the  relation  to 
this  case  is. 

The  Court:  There  is  no  doubt  that  at  the  mo- 
ment with  respect  to  the  annual  reports,  Exhibit 
A  to  the  end,  the  only  part  in  evidence  in  each  one 
of  them  is  the  figures. 

Mr.  Rathbun:  It  was  on  my  objection  that  your 
Honor  excluded  them. 

The  Court:     Excluded  the  manager's  report. 

Mr.  Rathbun:  Yes,  your  Honor,  certainly,  the 
president's  statement  in  the  beginning  of  them  and 
all  of  that. 

The  Court:  I  thought  it  was  the  other  way 
around. 

Mr.  Rathbun:  Which  is  nothing  but  speech- 
making. 

Mr.  Vitousek:  I  never  even  offered  the  portion 
that  we  are  now  bringing  in.  We  offered  the  por- 
tion in  evidence  relating  to  the  book  figures  so- 
called,  that  is,  the  siunmary  of  the  book  records. 
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Tlicrc  was  no  ruling  of  the  Court  on  excluding  it 
or  any  objection.     Wv  said  that  that  was  the  por- 
tion. 

The  Court:  1  think  we  arc  all  in  agreement 
Iiei-e. 

Mr.  Rathbim:  He  offered  the  document  itself. 
That's  my  recollection  of  this  record,  and  I  think 
r'ni  right  about  it.  And  I  pointed  out  to  the  Court 
that  attached  to  each  one  of  them  was  the  usual 
speech  by  an  officer  of  th(^  company  construinu' 
^•ertain  things,  and  I  objected  to  it  and  you^'  Honor 
sustained  the  objection  to  that  part  of  it  and  ad- 
mitted only  what  followed. 

The   Court:     That's   right.    [1795] 

Mr.  Vitousek:  If  the  Court  please,  I'd  like  to 
go  back  to  it  because  it  isn't  correct  as  to  your 
Honor  excluding  it.  There  was  no  ruling  on  it. 
1  said  we  are  just  then  offering  that  portion.  In 
other  words,  we  didn't  bring  it  up  to  an  issue  for' 
a  7'uling. 

The  Court:  Well,  that  may  be,  but  I  do  know 
tliat  the  only  thing  that  is  in  evidence  at  the  mo- 
ment are  the  figures. 

Mr.  Vitousek:     That  is  correct. 

The  Court:  Because  of  objection  you  limited 
the  oit'er,  and  my  recollection  doesn't  go  back  that 
far— 

j\Ir.  Vitousek:  The  only  point  I  am  making  is 
Ihat  there  was  no  definite  ruling  on  it,  and  we  are 
now  bringing  it  up. 

The  Court:     Well,  it  isn't  before  the  Court  vet. 
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The   witness   was   simply   asked  the   question   autl 
answered  as  to  whether   or  not   the   reports   con- 
tained   any   reflection    of   these    takings,    and    the 
answer  was  Yes. 

Q.  In  what  portion  of  the  report  is  this  infor- 
mation ? 

Mr.  Rathbun:     Now,  may  I  have  that  question. 
(The  reporter  read  the  last  question.) 

The  Court:  That's  where  we  got  into  a  discus- 
sion, and  the  question  was  reframed  as  to  these 
takings,  and  that's  where  the  witness  answered 
rather  than  w-hat  you  asked.  It's  substantially  the 
same  question. 

Mr.  Vitousek:  But  as  I  understood,  the  answer 
was  Yes. 

The  Court:  As  I  understand  the  testimony  to 
date,  the  [1796]  witness  has  told  us  that  these  an- 
nual reports  are  published  records  and  that  they 
do  reflect  the  manager's  portion  of  the  report  in 
these  takings. 

Mr.  Vitousek:  That's  what  I  was  getting  into, 
in  what  portion  of  the  manager's  report. 

Q.    Is  there  a  report  by  the  president? 

A.  There  is  a  statement  by  the  president,  there 
is  a  statement  by  the  president  addressed  to  the 
shareholders. 

Q.  Does  that  contain,  without  giving  any  de- 
tails, any  information  regarding  takings? 

A.    Yes. 

Q.  And  any  other  pertinent  information  related 
to  value? 
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A.  I  don't  know  how  nnich  of  these  figures  av 
in  the  record.  These  fit^ures  of  yield  per  acre  and 
plantation  cane,  are  they  in  or  do  they — because 
they  show — if  those  figures  are  in  they  show  a  re- 
duction in  the  crop  acres  from  year  to  year. 

Mr.  Vitousek:  If  the  Court  please,  my  under- 
standing is  that  everything  is  in  except  the  two 
reports,  the  manager's  i-epoi't  and  the  president's 
report. 

The  Witness:  These  figures  show,  if  this  is  all 
7-ight  for  me  to  say,  that  the  crop  in  '41  was  from 
3,335  acres  to  '42  from  a  total  acres  harvested  was 
3,026,  and  in  '43,  2,924. 

Q.     It  shows  the  reduction? 
^    A.     It  shows  the  reduction  in  the  acreage  that 
'>vas  harvested  in  the  figures.   [1797] 

Mr.  Rathbun:  I  don't  know  what  the  purpose^ 
of  this  is.  But  there  is  no  occasion  for  showing 
that  by  these  documents,  because  it  is  shown  by 
their  own  exhibit,  the  same  thing  that  they  intro- 
duced in  evidence,  statements  that  they  had  made 
up.  I  object  to  having  another  word — to  make 
myself  clear,  I  object  to  having  the  president  or 
manager.  It's  quite  natural  he's  not  going  to  say 
too  much  detrimental  to  the  management  that  he 
has  executed  during  the  past  year.  We  all  know 
that.  And  I  am  not  criticizing  them  for  it,  but 
what  he  says,  construing  the  figures  and  the  condi- 
tion of  this  company,  is  a  bad  way  to  get  at  it.  It's 
misleading.  It's  his  construction  of  what  the  books 
show  to  what  is  attached  what  is  in  evidence. 

The  Court:    We  haven't  got  there  vet. 
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Mr.  Rathbun:     That's  what  he  is  talking  about. 

Th(!  Court:  It's  all  limited  so  far  as  to  whether 
or  not  there  is  such  information  in  this  anmial 
report. 

Mr.  Rathbun:  If  it's  simply  the  number  of 
acres  of  cane  that  they  had  in  each  year  of  produc- 
tion, growing  cane,  that  is  shown  by  other  exhibits 
in  this  case,  and  I  don't  see  that  we  need  to  g(A 
mixed  up  with  the  president  or  manager's  report 
on  that.    They  got  a  detailed  exhibit  on  that. 

The  Court:  I  think  you  are  right.  The  last 
tiling  that  the  witness  pointed  to  was  a  part  of  onp 
of  these  annual  reports  that  was  in  evidence. 

Mr.  Rathbun:  Well,  if  it's  in  the  figure  part, 
all  right.  [1798]  I  don't  know  what  he  was  re- 
ferring to. 

The  Court:     Yes. 

Mr.  Vitousek:  If  the  Court  please,  it  goes  be- 
yond that.  The  statement,  the  questions  that  were 
asked  previous  witnesses  by  counsel  for  the  Gov- 
ernment were  that  there  was  no  calling  attention 
to  the  public,  and  we  showed  these  reports  were 
such  as  would  be  used,  as  Mr.  Spalding  has  stated, 
as  the  other  witness  has  stated,  to  any  loss  due  to 
these  takings.  In  other  words,  the  inference  ap- 
j»arently  being  made  that  we  didn't  think  there  was 
any  loss.  Kow,  we  are  asking  Mr.  Spalding  if  any 
such  statements  regarding  loss  are  in  the  reports, 
and  he  said  Yes,  in  the  manager's  report  and  in 
the  president's  report.  Now,  for  that  purpose  we 
now  offer  into  evidence  the  remaining  portion  of 
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these  reports  to  show  that  it  was  a  matter  of  gen- 
eral knowledge,  and  it  can't  be  taken  that  this 
claim  is  only  being  made  at  this  time  but  as  a  con- 
tinuing claim  that  they  had  suffered  damage  due  to 
these  takings. 

Mr.  Rathbun:     Are  you  through? 

Mr.  Vitousek:     Yes. 

Mr.  Rathbun:  T  object  to  the  offering  on  the 
same  grounds,  I  object  to  the  offering  of  the  presi- 
dent's and  manager's  reports  to  which  we  have 
been  referring,  for  the  reason  that  my  point  was 
not  to  sTiow  that  they  didn't  show  the  loss  of  land; 
mj  point  is  and  was  to  show  that  they  ascribe  n<.) 
value  to  what  they  lose.  That's  an  entirely  differ- 
ent question  to  what  he  [1799]  stated.  That  was 
my  purpose.  They  carried  no  item  on  their  books 
showing  that  they  suffered  any  loss  at  all  during 
these  different  takings. 

The  Court:  I  think  the  objection  to  the  admis- 
sion of  the  manager's  and  president's  reports  in 
each  one  of  these  annual  reports  is  well  taken.  T 
don't  think  that  the  opinions  therein  stated  will 
aid  the  Court  at  all.    You  may  have  an  exception. 

Mr.  Vitousek:  I  note  an  exception,  if  the  Court 
please. 

The  Court :    So  it  still  remains  true,  the  only  parts 
of  those  reports  that  are  in  evidence  are  the  pages 
containing  the  figures  taken  from  the  books. 
By  Mr.  Vitousek: 

Q.  I  show  you  a  printed  docmnent  here,  Mr. 
Spalding,  headed  "Special  Report,  1944,  Forty- 
Sixth  Annual  Report  of  Honolulu  Plantation  Com- 
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pany,  for  the  year  ended  December  31,  1944."     Is 

that  the  report  of  the  company? 

A.     That's  a  report  of  the  company. 

Q.     Does  it  purport  to  be?  A.     Yes. 

Q.  And  made  up  similar  to  the  one,  similar  to 
the  way  these  other  reports  were  made  up? 

Mr.  Rathbun:  I  object  to  that.  It  speaks  on 
its  face  whether  it's  similar  or  not. 

Mr.  Yitousek:  If  the  Court  please,  we  certainly 
haA'e  a  right  to  show  with  this  witness  whether  this 
truly  reflects  the  records  of  the  company.  It 
doesn't  speak  for  itself  when  [1800]  you  just  offer 
a  book.  It  does  reflect  the  records  of  the  company 
as  a  summary  of  such  records,  if  it  does,  then  it 
becomes  admissible. 

Mr.  Rathbun:  That  is  not  the  question  you 
asked. 

The  Court:  Is  this  something  already  in  evi- 
dence ? 

Mr.  Vitousek:  No,  if  the  Court  please.  I  no- 
tice we  went  up  to  1943.  This  is  the  '44  report 
made  up  during  the  year  involved  here.  This  is 
one  additional  report. 

The  Court:  The  witness  may  answer  the  ques- 
tion.   You  ma.v  have  an  exception. 

A.     Yes. 

Mr.  Yitousek:  Now,  if  the  Court  please,  we 
offer  this  in  evidence.  We  offer  this  report  in  evi- 
dence. In  order  that  there  be  no  mistake,  I  want 
lo  call  your  attention  to  page  13.  (Handing  book 
to  Mr.  Rathbim) 

The  Court :     If  your  comparison  is  going  to  take 
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a  few  minutes,  we  arc^  prc^tty  close  to  another  recess 

time  and  we  can  takc^  that  in  advance. 

(A  short  recess  was  taken  at  10:55  a.m.) 

After  Recess 

Mr.  Rathbun:     No  objection. 

The  Court:  This  oft'er  includes  the  whole  re- 
port ? 

Mr.  Rathbun:  Same  objection  to  that  also,  of 
course,  to  the  president's  report  in  the  beginnins:, 
or  whoever  it  is  that  shouldn't  be  in  evidence. 

The  Court:     Are  you  limiting  your  offer? 

Mr.  Vitousek:  We  are  urging  it  for  the  same- 
reason,  if  the  Court  please. 

The  Court:  Let  me  get  that  straight.  You  arti 
offering  the  whole  report?  You  are  going  to  ob- 
ject to  the  manager's  and  president's  section  of  it? 

Mr.  Rathbun:  Yes,  for  the  same  reasons  as 
objected  to  the  other  exhibits. 

The  Court:  The  document  may  be  received  on 
the  same  basis  as  the  others. 

Mr.  Vitousek:  Excluding  the  manager's  and 
president's  reports? 

The  Court:     Manager's  and  president's  reports. 

Mr.  Vitousek:  Could  we  have  that  part  of  the 
same  series? 

The  Court:     Exhibit  13. 

The  Clerk:     The  last  one  is  Exhibit  13-T. 

The  Court:     13-U. 

(The  document  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  13-U.) 
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Mr.  Vitousek:     That's  all. 
The    Court:     Cross-examination? 

Cross-Examination 
By  Mr.  Rathbim: 

Q.  Mr.  Spalding,  I  notice  on  page  13  of  Exhibit 
13-U  statements  at  the  bottom  imder  the  heading 
*' Notes",  among  others  [1802]  as  nmnber  three  of 
those  notes  headed  ''Claim  to  Congress."  Are  you 
familiar  with  that  claim  and  what  was  done  in  con- 
nection with  it  ?  A.     Not  in  detail. 

Q.  Did  you  have  to  do  with  preparing  state- 
ments and  exhibits  in  connection  wdth  it? 

A.     No,  sir. 

Q.     Nothing  to  do  with  it? 

A.  No,  I  had  nothing  to  do  except  general  na- 
ture. 

Q.     Do  you  know  about  it? 

A.     I  know  of  it. 

Q.  You  know  they  were  preparing  a  claim,  pre- 
j)aring  the  claim?  A.     Yes. 

Q.     You  saw  the  claim?  A.     Yes. 

Q.  You  saw  the  claim  after  it  was  prepared  for 
presenting  to  Congress?  A.    Yes. 

Q.  I  mil  ask  3^ou  to  look  at  Government's  Ex- 
liil^it  1  for  identification  and  ask  you  whether  or 
not  that  was  the  document  that  was  prepared  for 
filing  in  Congress  and  whether  or  not  that  pertains 
to  the  claim  that  you  mention  that  I  have  just 
referred  to  on  this  Exhibit  13-U 9  (Handing  ex- 
hibit for  identification  to  the  witness.)  [1803] 

A.    Yes,  this  looks  like  it. 
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Q.     Well,  look  at   it  carefully  now. 

A.     AVell,  I  can't  go  through  this  in  detail. 

Q.  Well,  I'm  sorry  but  you  must  if  you  want 
to  testify.  I  want  you  to  say  whether  that  docu- 
ment was  the  one  that  was  prepared  for  tiling  un- 
der this  claim  that  you  mentioned  in  this  docu- 
ment? A.     To  the  best  of  my  knowledge — 

Q.    13-U. 

A.  — to  the  best  of  my  knowledge  it  is  the  doc- 
lunent. 

Q.  All  right.  You  haven't  even  looked  at  the 
inside  to  see  who  the  statements  are  by  eithei*. 
You'd  better  look  at  that.  See  the  signatures,  and 
so  forth.  That's  signed,  now,  the  first  statement 
by  Jacobson,  president  ?  A.     Yes. 

Q.  You  were  familiar  with  that,  weren't  you, 
when  it  was  prepared,  filed? 

A.     I  wasn't  familiar. 

Q.  You  didn't  see  this  claim  before  it  was  filed 
in   Congress?  A.     No. 

Q.     In  the  form  that  it  is  now?  A.     No. 

The  Court:     Speak  louder. 

A.  It  was  completed  and  prepared  in  San  Fran- 
cisco and  [1804]  was  filed  by — I  saw  a  copy  of  it 
after  it  was  completed. 

Q.  All  right.  You  saw  the  copy  of  this  docu- 
ment that  I  am  showing  you,  didn't  you? 

A.    Yes. 

Q.     To  be  filed  in  Congress?  A.     Yes. 

Q.  Did  they  file  that  in  Congress  without  show- 
ing it  to  you  ?  A.     Yes,  I  think  so. 

Q.    Did  they? 
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A.  Well,  now,  I  can't — I  don't  know  the  exact 
date  when  it  was  filed. 

Q.  Well,  there's  been  some  statement  here  about 
a  different  claim  being  filed  than  this  one.  Let's 
straighten  the  mystery  out.  Was  this  filed  in  Con- 
gress or  wasn't  it? 

A.     I  can't  answer  that  question. 

Q.     Well,  who  can  tell  me  in  your  organization? 

A.     Mr.  Jacobson  could. 

Q.  Well,  Mr.  Jacobson  is  in  San  Francisco, 
isn't  he?  A.     No,  he  died  last  year. 

Q.  Well,  all  right.  He  is  not  available.  Any- 
body in  C.  Brewer  and  Company  that  can  tell  me 
what  claim  was  filed  in  Congress  and  whether  or 
not  that  is  it  and  if  it  isn't  how  many  changes  were 
made?  A.     I  can't  tell  you.  [1805] 

Q.     Well,  who  can?  A.     I  don't  know. 

Q.  You  are  the  President  of  C.  Brewer  and 
Company  ? 

A.  I  am  the  President  of  C.  Brewer  and  Com- 
pany. 

Q.  And  you  don't  know  of  anybody  in  C.  Brewer 
and  Company  that  knew  that  claim  and  saw  it  be- 
fore it  was  presented  to  Congress? 

A.    Well,  this  is  Honolulu  Plantation  Company. 

Q.  I  understand.  But  C.  Brewer  and  Company 
deal  with  the  manager  officers  in  preparation  of 
that  claim? 

A.  No,  Mr.  Jacobson  was  the  president  of  that 
company. 

Q.     What  did  Brewer  and  Company  do? 

A.     Agent. 
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Q.     Wli;it  did  they  have  to  do  with  the  presen- 
tation of  that  claim? 

A.     They  prepared  many  of  the  detailed  state- 
ments in  the  various  offices  there. 

Q.     The  claim  I'm  talking  about  now. 
A.     The  claim  was  prepared,  as  I  recall  it,  was 
prepared  by  Mr.  Schmutz,  who  testified. 

Q.  Did  he  prepare  the  statement  of  Mr.  Jacob- 
son  '? 

A.     Mr.  Jacobson  prepared  that  statement. 
Q.     All  right.    Mr.  Schmutz  didn't  prepare  that, 
did  he?     Who  got  up  the  statements  that  are  at- 
tached to  this,  the  financial  statement  as  an  exhibit 
attached  to  Mr.   Schmutz'  report?  [1806] 
A.     I  don't  know. 

Q.  Who  would  know  in  C.  Brewer  and  Com- 
pany whether  they  were  prepared  here  or  in  San 
Francisco  ? 

A.  I  don't  know  whether  there's  anybody  in  C. 
Brewer  and  Company  who  knows  exactly  where 
they  were  prepared. 

Q.     Where  were  the  books  of  the  company  kept  ? 
A.     The  books  of  the  company  are  kept  here  and 
duplicates  in  San  Francisco. 

Q.  Therefore  the  books  of  the  company  herp 
were  the  books  from  which  this  was  prepared,  were 
they  not,  these  exhibits  attached  to  Government 
Exhibit  1  for  identification? 

A.  The  books  here  were  used  in  preparing  many 
of  the  documents  there. 

Q.     Which  ones?  A.     I  can't  tell  you. 

Q.     AVho  in  C.  Brewer  and  Company  knows? 
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A.     I  don't  know  that  I  can  tell. 

Q.  You  can't  tell  me  of  anybody  who  had  con- 
nection with  this  in  C.  Brewer  and  Company? 

A.     There  were  many  different  ones  involved. 

Q.  Well,  name  them,  please.  Preparation  of 
this  claim  I'm  talking  about  and  the  exhibits  at- 
tached to  it. 

A.  Oh,  I  imagine  that  Mr.  Ewart  did  some  of 
the  preparation  on  some  of  the  land  work,  Mr. 
Ewart. 

Q.     Who  else?   [1807] 

A.  I  can't — I  don't  know  who  did  it.  The  work 
Avas  done  primarily  by  Mr.  Schmutz. 

The  Court:     You  will  have  to  speak  louder. 

A.     The  work  was  done  by  Mr.  Schmutz. 

Q.  Mr.  Schmutz  didn't  make  up  the  exhibits 
that  are  attached  here  to  this  document,  did  he? 

A.     I  assume  he  did. 

Q.  You  assume  that  Mr.  Schmutz  went  into 
your  books  and  made  out  those  statements  which 
appear  in  Government  Exhibit  1  for  identification? 

A.  It  was  prepared,  it  was  completed  and  put 
together  in  San  Francisco. 

Q.  Well,  put  together  and  completed.  Xow, 
where  was  it  gotten  up  before  it  was  put  together 
and  completed? 

A.  There  are  many  different  details  that  were 
secured. 

Q.  Well,  let's  confine  ourselves,  then,  to  these 
details.  'VSHiere  were  the  documents  attached  to 
that,  under  the  heading  of  ''Damage  Estimates'' 
on  pages  29,  30,  31,  32,  33,  34,  35,  36,  37,  38  pre- 
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pai'ed?  A.     I  don't  know. 

Q.  Do  you  know  who  in  Brewer  and  Company 
would  know?  A.     No. 

Q.  You  have  no  idea  as  the  President  of  C. 
Bi-cwei"  and  Company? 

Mr.  Vitrousek:  Just  a  moment.  This  is  not 
proper  [1808]  cross-examination  in  the  first  place. 
There  is  nothing-  in  the  direct  examination  in  re- 
gard to  this  claim.  The  witness  has  testified  h<' 
doesn't  know.  Therefore,  there  can't  be  a  basis 
for  a  cross-examination  of  this  witness  on  it.  He 
had  nothing  to  do  with  the  figures.  And  these 
questions  have  been  asked  and  answered  several 
times.    For  all  those  reasons  we  object  to  them. 

Mr.  Rathbun:  I'm  startled  at  the  statement  that 
there's  nothing  in  the  direct  about  this  claim.  TIk  y 
have  just  put  in  evidence,  a  document  here 
marked — 

The  Court:     13-U. 

Mr.  Rathbun:  — 13-U,  in  which  it  is  set  fort^i 
specifically.    I'll  read  it  to  your  Honor. 

''Claim  to  Congress: 

**The  Company's  enterprise  has  been  seriously 
damaged  through  extensive  expropriations  by  \\v^ 
United  States  Government.  Many  of  the  i)roper- 
iies  shown  in  the  balance  sheet  at  normal  l^ook 
values  have  had  their  usefulness  and  value  either 
impaired  or  destroyed.  The  Company  has  been 
denied  just  compensation  for  all  of  its  damages 
except  in  the  case  of  growing  crops  and  certain 
improvements    physically    expropriated.     Accord- 
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mgly,  it  has  prepared  and  is  presenting  a  claim 
for  such  losses  to  the  Congress  of  the  United  States, 
seeking    appropriate    relief    in    the    approximate 
amount  of  $3,000,000.00. 

"(4)     Other  Clams: 

"The  estimated  amount  to  be  recovered  for  loss 
of  growing  [1809]  crops  and  fixed  assets  due  to 
government  takings  is  $350,000.00..  This  amount 
includes  recovery  of  certain  direct,  indirect  or  over- 
head expenses  relative  to  the  condemned  fields, 
which  expenses  have  been  written  off  in  the  year 
incurred  in  accordance  wdth  the  Company's  long 
established  accounting  procedure." 

Now,  that  is  the  claim  that  I  am  asking  him 
questions  about,  pertaining  to  this  exhibit  that  we 
offered  in  evidence  in  the  plaintiff's  case,  and  they 
objected  to  it. 

The  Court:  I  don't  quite  get  the  last  part  of 
your  statement. 

Mr.  Rathbun:  I  offered  to  waive  the  propriety 
of  my  oft'ering  evidence  and  offered  that  in  evi- 
dence, and  they  objected  to  it,  that  claim  right 
there,  the  Grovernment  Exhibit  1  for  identification. 
Mr.  Vitousek  objected  to  it  and  your  Honor  sus- 
tained it  properly  at  that  time. 

The  Court:  I  don't  think  there  is  any  merit  to 
the  objection  as  now  stated,  particularly  in  view 
of  Exhibit  13-U,  and  the  witness  may  answer  your 
questions  if  he  can. 

Q.     Will  you  answer  the  last  question,  please? 
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Will  you  states  to  this  Court  that  you  never  saw 

tliis   docuniont'^  A.     No. 

Q.  Mark(^d  Govcrmncnt  Exhibit  I  for  identifi- 
cation, in  the  form  in  which  it  now  appears? 

A.  I  can't  say  that  I  have  seen  this  one  as  it 
now  appears.   [1810] 

Q.     Or  a  copy  of  it? 

A.  Or  a  copy  of  it.  It  may  have  been  approxi- 
mately this  one. 

Q.  Well,  what  was  it,  now,  tell  me?  Was  it  one 
approximately  like  that? 

A.     No,  ap})roximately  of  this  general  nature. 

Q.  Will  you  state,  then,  do  you  want  to  state 
from  your  knowledge  apj^roximately  whether  or 
not  you  saw  this  document  or  a  copy  of  it? 

A.  I'll  state  that  I  saw  a  copy  or  approximate 
copy  of  this. 

Q.     Before  it  was  sent  to  Washington? 

A.     No,  after  it  was  sent  to  Washington. 

Q.     After  it  was  sent  to  Washington? 

A.     Yes. 

Q.  You  knew  that  it  was  being  presented  to 
Congress,  didn't  you?  A.     Yes. 

Q.  And  if  there  was  anything  incorrect  in  this 
])efore  it  was  presented  to  Congress,  it  was  your 
lousiness  as  the  President  of  C.  Brewer  and  Com- 
pany, the  attorney-in-fact  for  the  Honolulu  Plan- 
tation Company,  as  the  manager-operator  through 
C.  Brewer  and  Company  of  the  Honolulu  Planta- 
tion Company's  properties,  to  see  that  it  was  cor- 
rect, was  it  not?  A.     No.  [1811] 
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Q.  It  was  not?  You  didn't  feel  any  obligation 
in  that  respect  at  all? 

A.  No,  that  was  being  carried  on  by  the  offi- 
cers of  the  company  itself. 

Q.  I  understand  you  said  that.  But  you  didn't 
consider  any  obligation  on  the  part  of  C.  Brewer 
and  Company,  being  the  managing  company,  man- 
aging agent  for  the  Honolulu  Plantation  Company, 
to  check  this  and  see  that  it  was  correct  before  it 
was  presented  to  the  Congress  of  the  United  States  ? 

A.     Not  personally. 

Q.    Did  anybody  in  C.  Brewer? 

A.  They  may  have  changed  various  portions  of 
it. 

Q.    Who?  A.    I  can't  tell  you. 

Q.  Was  there  anybody  Avho  took  the  responsi- 
bility of  seeing  that  that  was  correct  before  it  was 
filed  and  presented  to  Congress? 

A.    Mr.  Schmutz,  who  was  this — 

Q.     In  C.  Brewer  and  Company?  A.     No. 

Q.     Nobody?  A.     No. 

Q.  C.  Brewer  and  Company  is  the  largest  stock- 
holder of  the  Honolulu  Plantation  Company,  are 
they  not?  A.     They  are.   [1812] 

Q.    And  they  were  at  that  time? 

A.    They  were. 

Q.  And  they  own  a  hundred  thousand  shares  of 
stock?  A.    They  do. 

Q.     And  that's  out  of  a  total  issue  of  250,000? 

A.     Correct. 

Q.    And  there  isn't  another  stockholder  of  over 
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15,000  shares  individually?  A.     I  don't  know. 

Q.     You  don't  know  that  even?  A.     No. 

Q.  Did  Mr.  Kay  have  anything  to  do  with  tlx- 
pT(^paration  of  this  Government  Exhibit  I  for 
identification? 

A.     He  was  concerned  with  it,  of  course. 

Q.  Well,  how  was  he  concerned?  What  did  Ik- 
do  in  connection  with  it? 

A.     I  don't  know  what  he  did. 

Q.     You  have  no  knowledge  about  that? 

A.     No. 

Q.  Where  was  the  exhibit  attached  to  this  Gov- 
ernment Exhibit  No.  1  for  identification  as  table 
1,  Avhich  I  asked  you  to  look  at,  prepared,  if  you 
know?  A.     I  don't  know. 

Q.     You  have  no  knowledge?  A.     No. 

Q.     Did  you  ever  see  it? 

A.     I  may  have  seen  it  but  I  have  no  knowh-dg^'. 

Q.     Well,  what  is  your  recollection? 

A.  Well,  my  recollection  is  that  I  may  have 
seen  it.     I  am  not  sure. 

Q.  Don't  you  think  you  would  have  mad("  it 
your  business  to  see?  A.     No. 

(J.     In  connection  with  the  filing  of  this  claim? 

A.     No. 

Q.     You  did  not?  A.     No. 

Q.     You  didn't  have  much  interest  in  this  claim? 

A.  1  did  have  much  interest  but  in  detail  of  this 
we  employed  as  competent  men  as  we  could  to  w'ork 
it  up. 

Q.  You  employed  Mr.  Schmutz  as  an  expert  to 
work  up  a  claim?  A.     Yes. 
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Q.  He  did  not  make  that  statement,  did  he,  that 
1  asked  voii  about  on  table  1? 

A.     I  don't  know. 

Q.     You  know  that,  don't  you? 

A.     No,  I  don't  know  that. 

Q.     AVho  made  table  No.  2? 

A.     I  don't  know.  [1814] 

Q.  Who  in  C.  Brewer  and  Company  would 
know? 

A.  I  don't  know  as  anybody  in  C.  Brewer  and 
Company  would  know  as  to  who  made  the  specific 
tables  and  the  various  details. 

Q.  Weren't  there  conferences  held  while  that 
claim  was  being  prepared  by  representatives  of 
C.  Brewer  and  Company  with  John  Courtney,  the 
lawyer?  A.     There  must  have  been. 

Q.     Well,  don't  you  know  that  there  were? 

A.    Yes. 

Q.    Why  do  you  say  ''there  must  have  been?" 

A.     Well,  isn't  that— 

Q.     That's  hedging  the  question,  I  think. 

Q.    All  right.    There  were  conferences,  yes. 

Q.  And  they  Avere  held  in  Honolulu,  some  of 
them,  weren't  they?  A.     Yes. 

Q.    And  you  were  present  at  them,  weren't  you? 

A.  I  don't  recall  being  present  at  any  of  the 
conferences. 

Q.  Who  was  present  on  behalf  of  C.  Brewer  and 
Company,  then? 

A.  Well,  Mr.  Kay  was  present  at  some,  Mr. 
Ewart  was  present  at  some. 
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Q.  Mr.  Ewart  is  not  an  executive  officer  of  C. 
Brewer  and  Company,  is  he?  [1815] 

A.  He  is  an  Assistant  Secretary  of  C.  Brewer 
and  Company. 

Q.  Assistant  Secretary.  Beg-  pardon.  Wlio 
else? 

A.  I  don't  know  who  else.  The  executive  staff 
might  have  been  there. 

Q.  You  testified  in  a  hearing  that  was  had  in 
this  courtroom,  or  the  next  adjoining  courtroom  of 
Judge  Metzgei',  did  you  not,  a  couple  of  years  ag(» 
as  a  witness  before  a  Congressional  Sub-Committee 
pertaining  to  this  very  claim  set  forth  in  that  Govern- 
ment Exhibit  1  for  identification  when  John  Court- 
ney examined  you,  did  you  not?  A.     Yes. 

Q,  Didn't  you  at  that  time  see  this  claim  that  T 
have  shown  you,  Government's  Exhibit  1  for  iden- 
tification? A.     That  was  an  exhibit  in  that. 

Q.  And  you  went  over  it  pretty  carefully  before 
you  testified  with  John  Courtney,  didn't  you? 

A.    No. 

Q.     You  did  not?  A.     No. 

Q.  Who  else  besides  Mr.  Kay  and  Mr.  Ew^art  ii\ 
Brewer  and  Company  might  have  had  to  do  with 
those  exhibits  that  I  started  to  ask  you  about,  table 
1  and  2?  A.     Mr.  Austin  might  have. 

Q.     Do  you  know  whether  he  did  or  not? 

A.     No,  I  don't.  [1816] 

Q.    Anybody  else? 

A.  I  don't  know.  The  manager  of  the  planta- 
tion, many  different  individuals,  but  just  who 
did— 
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Q.  Will  you  tell  me  the  ones  you  can  remem- 
hev,  is  what  I  want? 

A.  My  answer  would  have  to  be  that  I  do  not 
know  what  was  prepared  by  any  individual  in  con- 
nection with  that  claim. 

Q.  I  didn't  ask  you  that.  I  asked  you  who 
might  have  done  it  in  C.  Brewer  and  Company,  to 
name  me  the  people.  Now,  you  have  given  a  list. 
Is  that  all  of  them  that  you  can  recall? 

A.     That's  all  that  I  can  recall. 

Q.  Now,  would  your  answer  be  the  same  in  re- 
o-ard  to  all  of  the  exhibits  that  are  attached  to  this 
as  tables?  A.     That's  right. 

Q.  And  otherwise  following  the  table  No.  2  that 
I  asked  you  about?  A.    Yes. 

Q.  Now,  C.  Brewer  and  Company  have  been  the 
manager-agent  for  the  Honolulu  Plantation  Com- 
pany for  how  long? 

A.  They  have  been  the  agent  of  Honolulu  Plan- 
tation Company  for,  since  before  my  time  in 
Brewer  and  Company. 

Q.     Since  before  1924  even?  A.     Yes. 

Q.  They  have  full  control,  as  such  agent,  of  the 
operation  [1817]  of  the  company,  the  selling,  the 
books,  keeping  of  the  books,  buying  necessary  sup- 
plies and  all  those  things,  do  they  not? 

A.    No. 

Q.    What?  A.    No. 

Q.  Which  ones  of  those  do  they  not  have  charge 
of? 

A.     They  are  the  advisors  of  the  plantation  in 
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the  carrying  on   of  its  ojx'rations;   as  a  manage  ;• 
employed  by  the  company  who  is  the  manager  of 
the   plantation,   and   C.   Brewer   and    Company   as 
an  agent  acts  as  an  advisor  to  that  manager. 
Q.     Who  does  the  selling? 
A.     Beg  pardon  ? 
Q.     Who  does  the  selling? 
A.     Selling  of  sugar? 

Q.     Yes.  A.     That's  part  of  the  agent. 

Q.     C.  Brewer  and  Company? 
A.     Yes,  the  agent  to  sell  sugar,  to  negotiate  land 
leases. 

Q.  Just  answer  my  question,  please.  Who  has 
to  do  with  the  buying  of  raw  sugar? 

A.     That  has  been  done  by  C.  Brewer  and  Com- 
])any. 
Q.     The  books  are  kept — 

A.  Let  me  correct  that.  The  raw  susrar  that 
w  as  purchased  from  Waimanalo  was  purchased  by 
C.  Brewer  and  Company.  The  raw  sugar  pur- 
<*hased  from  C,  and  H.  was  purchased  by  Honolulu 
[1818]  Plantation  Companj^  in  San  Francisco. 

Q.  That's  because  they  are  located  at  Crockett, 
isn't  it?  A.     No. 

Q.     What?    Or  in  California? 
A.     C.   and  H.   had   headquarters  in   California 
and   Honolulu  Plantation   Company's   home   office 
is  California. 

Q.  Who  are  the  stockholders  of  this  C.  and  H. 
Company  ?  A.     Plantations. 

Q.  The  plantations  located  in  the  Territory  of 
Hawaii,  isn't  that  right? 
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A.     About  28  of  them,  I  think  there  are. 

Q.  How  many  of  them  are  located  in  the  Terri- 
tory of  Hawaii? 

A.  All  of  the  plantations  that  are  shareholders 
of  Crockett  are  located  in  the  Territory. 

Q.  That's  a  corporation  organized  in  a  sort  of 
a  co-operative  way  for  the  benefit  of  all  the  plan- 
tations? A.     For  the  benefit  of  the  owners. 

Q.    Well,  the  owners  are  the  plantations? 

A.  Not  all  of  the  plantations  own  stock  in  C. 
and  H. 

Q.  The  plantations  that  do  own  stock  are  all  in 
the  Territory  of  Hawaii?  A.     That's  right. 

Q.  And  Honolulu  Plantation  is  one  of  them, 
isn't  it?  A.     No.  [1819] 

Q.  Who  does  own  the  stock  as  far  as  Honolulu 
interest  is  concerned?  A.     In  C.  and  H, ? 

Q.     Brewer  and  Company? 

A.     No.     There  is  no — 

Q.     Brewer  and  Compam^  owns  no  stock? 

A.     InC.  andH.? 

Q.     Yes.  A.     No  stock. 

Q.     Honolulu  Plantation  owns  none? 

A.     None. 

Q.     Does  Oahu  Sugar  own  any? 

A.     Oahu  Sugar,  yes. 

Q.     Ewa?  A.    Ewa. 

Q.  What  other  plantations  on  the  Island  of 
Oahu?  A.    Wailua,  Kahuku,  Waianae. 

Q.    Any  others'? 
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A.     Tliat  own  stork  in  C.  and  TT.,  no,     Waima- 
nalo  owns  no  stock. 

Q.  Any  of  the  other  islands,  what  companies  on 
the  otlier  islands  own  stock  in  it? 

A.     Is  this  about  C.  and  H.? 

Q.     Yes. 

A.  Well,  now,  if  1  can  get  a  list  ol*  the  phinta- 
tions  1  [1820]  can  give  them  to  you. 

Q.  Well,  I  haven't  got  a  list  of  the  plantations. 
I'm  asking  for  your  recollection. 

A.  My  recollection,  out  in  Maui  there's  Pioneer. 
Hawaiian  Commercial,  Maui  Agricultural,  and 
Wailuku  that  own  stock  in  C.  and  H.  On  the 
Island  of  Hawaii,  Onomea,  Pepeekeo  Sugar  Com- 
pany, Laupahoehoe,  Kaiwiki,  Hamakua,  Kohala, 
Hawaiian  Agricultural  Company,  Olaa,  Waiakea. 
And  on  Kauai  there's  Kekaha,  Waimea,  McBryde, 
Koloat,  Grove  Farm  in  Lihue,  that  owm  stocl:  in 
C.  and  H. 

Q.     Is  that  all  that  you  can  recollect? 

A.     That's  all  that  I  can  recollect. 

Q.  What  is  the  purpose — when  was  this  C.  and 
H. — what  is  the  proper  name? 

A.  California  and  Hawaiian  Sugar  Refining 
Corporation. 

Q.     When  w^as  it  incorporated? 

A.  I  think  it  was  1903  or  4.  I  don't  know  just 
when. 

Q.  And  what  w^as  the  purpose  of  its  com.ing 
into  existence,  if  you  know? 
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A.  To  refine  raw  sugar  of  the  owners  and  mar- 
ket it. 

Q.  Refine  raw  sugar  of  the  owners  who  grew 
sugar  in  the  Territory  of  Hawaii? 

A.  And  to  market  the  refined  sugar  on  the  main- 
land. 

Q.  Was  there  any  other  refiner  of  any  of  these 
companies  who  were  stockholders  who  refined  ]*aw 
sugar?  Was  there  any  of  [1821]  them  that  refined 
raw  sugar  at  the  time  this  company  came  in  ex- 
istence? A.     Of  these   shareholders? 

Q.     Yes. 

A.     None  of  them  refined  raw  sugar. 

Q.  After  that  the  Honolulu  Plantation  Com- 
pany put  up  a  plant  and  refined  sugar? 

A.     No,  I  think  Honolulu  did  it  before. 

Q.    All  right.  A.    About  the  same  time. 

Q.  Honolulu  Plantation  is  the  only  refinery  in 
the  Territory  of  Hawaii  ? 

A.  They  are  the  only  refinery.  Maui  Agricul- 
tural Company  has  produced  a  small  quantity 
through  a  suchar  process. 

Q.  What  proportion  of  the  refining  is  donp  ? 
Would  that  be  inconsequential? 

A.     In  the  Territory? 

Q.     The  one  that  you  named. 

The  Court:     Maui? 

A.  Maui  Agricultural?  They  produced  around 
five,  six,  seven  thousand  tons  a  year. 

Q.  They  get  this  sugar  from  the  island  on  which 
they  are  located?  A.    Yes. 
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Q.  They  don't  refine  any  sugar  from  tlie  Island 
of  Oahu?  [1822]  Now,  this  California  and  Ha- 
Avaiian  Sugar  Company,  Refining  Company — strike 
that.  Is  there  any  reason  why  Honolulu  Planta- 
tion Company  could  not  o])tain  raw  sugar  from 
these  other  plantations  on  the  Ishmd  of  Oahu  for 
the  purpose  of  refining  it  in  their  mill  at  Aiea  ? 

A.  AVell,  they  could  probahly  obtain  sugar  to  a 
limited  extent,  as  long  as  that  sugar  was  sold  with- 
in the  Territory  here  and  not  in  competition  with 
the  owners  of  the  sugar.  Their  refined  sugai-  is 
on  the  mainland. 

Q.     What  do  you  mean  by  '^limited  extent?" 

A.  To  whatever  they  were  able  to  market  in  the 
Territory,  what  they  needed. 

Q.  In  other  words,  did  Honoluhi  Plantation 
compete  with  the  California  and  Hawaiian  Sugar 
Refining  Company? 

A.     Before  the  w^ar  it  did. 

Q.     During  the  war? 

A.  No.  Couldn't  ship  any  sugar  out  of  lieri^ 
during  the  war. 

Q.     They  didn't  compete? 

A.     Not  during  the  war. 

Q.  Now,  the  sale  that's  been  put  through  that 
you  mentioned,  the  sale  was  to  Oahu  Sugar  Com- 
l)any,  was  it  not,  on  the  face  of  it? 

A.     That's  correct. 

Q.  And  one  of  the  terms  of  the  sale,  is  it  not, 
IS  that  [1823]  this  California  and  Hawaiian  Sugar 
Refining  Company  wnll  take  over  and  buy  the  mill 
of  the  Honolulu  Plantation  Company? 
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A.  That's  the  understanding,  that  they  will  buy 
the  refinery.  That's  my  understanding,  that  they 
;n-e  Imying  the  refinery  site  and  the  refinery  to 
operate  as  a  refinery. 

Q.     Part  of  the  sales  agi'eement,  isn't  it? 

A.  Insofar  as  Honolulu  Plantation  is  concerned, 
Honolulu  Plantation  only  had  a  direct  dealing  with 
the  Oahu  Sugar  Com.pany.  But  Oahu  Sugar  Com- 
pany's arrangement  \^-ith  C.  and  H.,  I  don't  sup- 
pose I  could  say  what  that  it. 

Q.     T\^ell,  it's  been  in  the  papers'? 

A.  "^Tell,  whatever  is  in  the  papers  is  probably 
correct. 

Q.  Well,  the  papers  stated  that  part  of  the  deal 
was  that  California  and  Hawaiian  Sugar  Refining 
Company  was  to  take  over  the  mill  when  there  was 
a  definite  amount  allocated  for  that  purpose, 
$1,250,000,  if  I  recall  the  figures  correctly. 

A.     That's  correct. 

Q.  ^ow,  what  was  the  purpose  of  the  Califor- 
nia and  Hawaiian  Sugar  Refining  Company  in  buy- 
ing this  mill?  A.     To  produce  refined  sugar. 

Q.  Where  ^vill  they  get  this  sugar  from,  on 
these  islands.  Territory  of  Hawaii?  A.     Yes. 

Q.  They  expect  to  do  it  at  a  profit,  not  at  a  loss, 
don't  they?  [1824]  A.     They  hope  to. 

Q.  Has  that  been  a  profitable  enterprise,  the 
California  and  Hawaiian  Sugar  Refining  Company? 

A.  It's  a  cooperative  and  it  returns  to  the  plan- 
tations whatever  the  net  results  are. 

Q.  They  aim  to  have  something  to  return  to 
them,  don't  they,  as  stockholders? 
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A.  Yes,  they  try  to,  Init  their  r(;tnrn  is  on  tlic 
sugar. 

Q.  I  Ins  it  been  a  snccess  fully  (»|)<'Tate(l  com- 
pany? A.     I  believe  so. 

Q.  Now,  this  exhibit  that's  been  marked  in  evi- 
dence as  Exhibit  13- U,  I  notice  under  or  on  i>age 
18  and  19  of  that  document,  under  a  heading  "Per- 
manent Improvements  and  Property  Accounts,  De- 
cember 31,  1944,"  two  items  at  the  top.  One  is 
real  estate,  fee  simple,  $182,214.85.  And  under  that 
is  real  estate,  leasehold,  $267,864.78.  Was  that  ever 
carried  previous  to  1944  on  this  annual  report  in 
that  manner? 

A.  I  assume  that  it  was.  If  I  can  see  some  of 
the  other  exhibits,  I'll  soon  tell  you. 

Q.  I  will  hand  you  Exhibit  13-S  and  13-T,  which 
are  for  the  years  '42  and  '43. 

In  1943  they  have  real  estate,  fee  and  leasehold 
combined. 

Q.     They  have  it  combined? 

A.     As  one  item.   [1825] 

Q.  That  was  the  practice  in  all  of  the  reports 
that  are  in  evidence  in  this  case,  w^as  it  not? 

A.     Yes,  in  '42  it  shows  the  same  thing. 

Q.  Isn't  that  the  same  in  all  of  these  exhibits, 
without  showing  them  to  you?  Isn't  '44  the  first 
time  that  they  split  them  that  way  between  fee  and 
leasehold? 

A.     That  apparently  is  the  first  time,  yes. 

Q.  Well,  I  don't  want  to  confuse  you.  If  you 
want  to  look  at  those  documents,  you  can. 
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A.  If  yon  will  show  me  that  they  are  that  way, 
T  am  willing  to  accejot  it. 

Q.  I  am  asking  yon  a  qnestion  and  yon  will  luivc 
to  look  at  them  yonrself. 

A.    Let  me  look  at  them.    '39  is  the  same  way. 

Q.  I  will  have  them  in  order.  Jnst  a  minnte. 
Now,  there,  they  are  there,  all  of  them.  Now,  wliat 
do  yon  say,  whether  or  not  that  practice  was  c \pr 
followed  before  1944? 

A.  That  is  not  in  the  25  reports  at  all.  Appar- 
ently they  are  all  carried,  they  were  not  separated 
before,  the  fee  and  leasehold  were  not  separated 
before. 

The  Conrt:  It  has  become  necessary  and  advis- 
able to  take  a  recess  for  the  day.  We  will  adjourn 
foi*  the  day  and  if  you  are  all  right,  we  will  go 
ahead  tomorrow  morning  at  nine  o'clock. 

Mr.  Yitousek:     Yes. 

The  Court:     All  right. 

(The  Court  adjourned  at  11:53  o'clock,  a.m.) 

Honolulu,  T.  H.,  January  9,  1947 

The  Clerk:  Civil  No.  514,  United  States  of 
America  versus  257.654  acres  of  land,  and  Civil 
Nos.  521,  525,  527,  529,  532,  533,  535,  536,  540,  544, 
548  and  684,  for  further  trial. 

The  Court:     Are  the  parties  ready? 

Mr.  Vitousek:     Ready. 
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PHILIP  EDMUND  SPALDING, 

a  witness  in  behalf  of  the  Defendants,  having  pn-- 
viously  been  sworn,  vesumed  and  testified  fuithci- 
as  follows: 

Cross-Examination — (Continued) 

The  Court:  Mr.  Si)alding-,  you  are  mindful  of 
the  fact  that  you  are  still  under  oath? 

The  Witness:    Yes,  sir. 

The   Court:     You   may   proceed. 
By  Mr.  Rathbun: 

Q.  Mr.  Spaldiu.i^:,  showing  you  Government  Ex- 
hibit 1  for  identification,  and  calling  your  attention 
to  a  list  of  stockholders  of  Honolulu  Phintatiou 
Company  as  of  December  31,  '44,  did  you  ever  see 
that?  A.     I  don't  recall. 

Q.  Will  you  look  at  it  and  see  whether  it  is 
correct?  You  have  knowledge  of  the  stockholders, 
don't  you?   [1827] 

A.     Well,  I  have  no  knowledge  of  their  holdings. 

Q.  You  have  no  knowledge  of  their  holdings? 
You  have  knowledge  of  the  Brewer  and  Company 
holdings,  don't  you?  A.     Yes. 

Q.  Will  you  look  on  that  statement  to  see  if 
they  are  correctly  reflected? 

A.     Yes,  that's  Brewer  and  Company  holdings. 

Mr.  Vitousek:     TSHiat  was  the  answer? 

A.     That's  the  Brewer  and  Company  holding. 

Q.     How  much? 

A.  A  hundred  thousand  Tiine  hundred  and  sixty- 
two  shares. 

Q.     What  is  the  total  capitalization  of  the  Hon- 
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oluhi  Plantation?  A.     Five  million  dollars. 

Q.     How  many  shares  of  stock? 

A.     Two  hundred  fifty  thousand. 

Q.     Two  hundred  fifty  thousand  shares? 

A.     Yes. 

Q.  Is  Matson  Navigation  Company  interested 
as  a  stockholder? 

A.  Not  that  I  know  of.  They  would  be  shown 
if  they  were. 

Q.     You  don't  know? 

A.  No,  I  don't  think  they  are.  As  a  matter  of 
fact,  I'm  pretty  sure  they  are  not. 

Q.  What  is  the  Matson  Securities  Company,  do 
you  know? 

A.  Oh,  I  think  the  Matson  Securities  Company 
is  the —  [1828]  represents  the  holdings  and  owner- 
ship of  Mrs.  Roth. 

Q.     Mrs.  Who?  A.     Roth. 

Q.     Who  is  Mrs.  Roth? 

A.     Mrs.  William  Roth. 

Q.  Is  she  connected  with  the  Matson  Naviga- 
tion Company? 

A.  Her  husband  is  the  President  or  Chairman 
of  the  Board,  I  think. 

Q.  Now,  C.  Brewer  and  Company,  of  which  you 
are  President,  collected  commissions  from  the  Hon- 
ohilu  Plantation  Company  for  their  services  as 
agent,  did  they  not?  A.     Yes. 

Q.  Commissions  for  the  year  1944,  do  you  know 
how  much  they  were  for  that  year? 

A.     No,  I  do  not. 
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Q.  What  would  you  say  that  the  $114,809.86  as 
shown  on  tlie  blue  sheet,  first  pa^e  of  th<'  attaelied 
sheet  to  the  Exhibit  13-U,  that  that  ])roperly  re- 
flects the  amount  of  commissions  received  by 
Brewer  and  Company  for  that  year? 

A.  It  says  commissions  to  Honolulu  agents, 
$114,809.86.     That's— 

Q.     That's  Brewer  and  Company? 

A.  That's  Brewer  and  Company.  We  are  the 
Honolulu  agent. 

Q.  Did  that  include  commissions  upon  the 
amounts  paid  by  the  U.  S.  Department  of  Agi'i- 
culture  as  compliance  payments?  [1829] 

A.     Certainly. 

Q.     Well,  yes  is  your  answer?  A.    Yes. 

Q,  Do  you  know  what  the  compliance  payments 
for  the  year  '44  were?  A.     No,  I  do  not. 

Q.  Have  you  any  idc^a  as  president  of  the  com- 
pany? 

A.  No.  The  compliance  payments  are  payments 
based  on  the  sugar  produced. 

Q.  I  know  what  they  are.  I  asked  you  if  you 
have  any  knowledge  of  the  amount  of  commission? 

A.     No. 

Q.     Or  the  amount  that  was  paid? 

A.  No,  I  do  not.  It  was  all  incor]:>orated  in 
that  one  figure. 

Q.     But  they  did  collect  a  commission  on  it? 

A.     Yes. 

Q.     C.  Brewer  and  Company?  A.     Yes. 

Q.     Now,  in  testifying  that  the  taking  of  lands 
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involved  in  these  cases  that  are  being  tried  here 
liad  an  effect  upon  the  value  of  the  remaining  prop- 
erties of  the  Honolulu  Plantation  Company,  you 
had  in  mind  the  leases  of  the  company,  didn't  you? 

A.     I  had  in  mind  the  whole  enterprise. 

Q.  Well,  you  had  in  mind  the  leases  of  the  com- 
pany I   [1830] 

A.     As  a  part  of  the  whole  operation,  yo^. 

Q.     Then  you  did  have  those  in  mind? 

A.     Yes. 

Q.  The  Damon  leases,  you  are  familiar  ^^'it1l 
those,  weren't  you?  A.     I  negotiated  them. 

Q.  And  you  know  the  acres  that  were  iuA^ohed 
at  the  time  of  these  takings? 

A.     The  acreage  in  these  particular — 

Q.     In  the  Damon  leases? 

A.  That  was  taken  at  that  time.  I  don't  know. 
I'd  have  to  refresh  my  memory. 

Q.     Will  you  refresh  your  memory,  please? 

A.     If  there  is  some  document  here. 

The  Court:     Shown  on  Exhibit  12. 

The  Witness :     Exhibit  12  ? 

The  Clerk:     Honolulu  Plantation  Exhibit  12. 

A.     595.01  acres  in  this  list. 

Q.  You  say  that  that's  all  the  acres  that  were  in- 
volved that  were  leased  from  the  Damon  Estate 
that  were  taken  in  the  proceedings  on  trial? 

A.     Well,  I'm  taking  this  exhibit. 

Q.  I  don't  know  what  you  are  taking.  I'm 
asking  you,  as  the  President  of  C.  Brewer  and 
Company,  the  managing  agent. 
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A.     If  this  is  correct,  this  is  on  the  statement. 

Q.     Well,  I  don't  know   whether  it's  correct. 

A.  Well,  I  can't  state  from  my  own  memory 
th(?  acreap^e. 

Q.     Yon  don't  know? 

A.     I  don't  know  other  than  approximately. 

Q.     Yon  negotiated  all  these  leases? 

A.     I  negotiated  the  leases. 

Q.  You  are  familiar  with  the  fact  that  yon  are 
making  a  claim  for  the  deterioration  on  the  balance 
of  property  less  than  the  amount  taken  in  these  21 
cases  ?  A.     Yes. 

Q.     Still  you  don't  know  the  acreage? 

A.    I  don't  know. 

Q.     On  the  Damon  Estate? 

A.     Not  the  exact  acreage. 

Q.     Do  you  know  approximately? 

A.     Yes,  approximately  600  acres. 

Q.     And  that's  all,  no  more? 

A.  That's  what,  that's  my  understanding,  i\p- 
proximately  600  acres. 

Q.  Will  you  look  at  the  document.  Exhibit  9-K, 
and  tell  me  how  much  of  the  property  involved  in 
9-K  was  taken  in  these  proceedings  involved  in 
this  trial? 

A.  You  want  me  to  figure  this  out  w^ith  pencil 
and  paper? 

Q.  I'd  like  to  have  you  give  me  your  knowledge 
about  it.    That's  what  I  w^ant.  [1832] 

A.  The  total  area  in  this  lease  is  1,451.56  acres. 
All  I  can  assume  is  that  in  this  taking  this  exhilnt 
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correctly  determines  the  total  amount  of  the  tak- 
ings that  are  in  this  trial,  some  600  acres. 

The  Court:    Exhibit  12? 

A.  Exhibit  12  shows  595.01,  which  I  am  per- 
fectly willing  to  take  as  correct. 

Q.  595.01  is  the  total  amount  of  the  acreage 
that  was  taken  from  the  property  covered  by  that 
lease  in  these  cases  now  on  trial,  is  that  right? 

A.    Yes. 

Q.  Are  you  familiar  with  the  signature  of  Mr. 
C.  F.  Jacobson,  the  President  of  the  Honolulu  Plan- 
tation Company?  A.    Yes. 

Q.  Will  you  look  at  the  signature  on  page  12  of 
Government  Exhibit  No.  1  and  tell  me  whether  or 
not  that  is  his  signature? 

A.  Yes,  that  is,  I  would  identify  it  as  his  sig- 
nature. 

Q.  Who  is  Mr.  Charles  M,  Merriam  in  C. 
Brewer  and  Company? 

A.  Mr.  Merriam  was  the  manager  of  the  land 
department.  He  was  retired  in  the  end  of  '43  due 
to  ill  health. 

Q.    He  had  full  charge  of  the  leases? 

A.  Well,  he  didn't  negotiate  leases.  He  didn't 
have  authority  to  negotiate  leases.   [1833] 

Q.     What  were  his  duties? 

A.     He  was  in  charge  of  the  land  department. 

Q.     Well,  what  do  you  mean  by  that? 

A.  He  had  charge  of  all  the  docmnents  and  in 
the  calculation  of  the  rentals  to  be  paid  and  in  the 
paying  of  the  rentals  and  in  the  general  oversight 
of  the  lands. 
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Q.     What  do  you  moan  by  ''general  ov('Tsi[i:}it  V 

A.     Jnst  what  I  said. 

Q.  You  can't  explain  it  any  further  than  thai 
what  an  oversight  mean  in  his  duties? 

A.  Other  than  his  duties  were  to  examine  the 
documents,  to  keep  them  pi'operly  corrected,  to 
notify  us  when  the  leases  were  due  to  expire,  and 
to  bring  to  the  attention  of  the  officers  the  necessity 
for  renegotiation  of  leases  or  offers  of  sale  of  prop- 
erty or  purchase,  carry  out  the  details  of  any  trans- 
actions that  were  negotiated  by  the  officers. 

Q.  And  did  he  operate  under  your  supervision 
and  direction?  A.     Yes. 

Q.  He  was  authorized  to  write  letters  pertaining 
to  the  real  estate  and  the  leases  that  the  company 
owned  or  held? 

A.  Any  ordinary  letters,  ordinary  business 
transactions. 

Q.     Did  you  look  at  all  the  letters  that  he  w^rote? 

A.    No. 

Q.  Now,  in  connection  with  your  statement  that 
the  taking  [1834]  of  the  land  involved  in  these 
cases  now  on  trial  had  an  effect  upon  the  remain- 
ing property  of  the  Honolulu  Plantation  Company, 
did  you  assume  that  as  to  this  595  acres  that  you 
have  just  testified  about  it  was  a  piece  of  property 
upon  which  the  Honolulu  Plantation  Company  had 
a  lease  in  1944?  A.     Yes. 

Q.     What  did  you  base  that  upon? 

A.  Based  that  upon  an  offer  in  writing  made 
by  the  Trustees  of  the  Damon  Estate  to  Honolulu 
Plantation,  which  I  accepted  in  writing. 


1114  United  States  of  Am  erica  vs. 

(Testimony  of  P.  E.  Spalding.) 

Q.  You  mean  you  accepted  in  writing?  Wlien 
you  say  that  you  refer  to  the  letter  that  you  wrote 
to  the  Trustees  under  the  Will  of  Samuel  Mills 
Damon,  deceased,  under  date  of  October  21,  19-10, 
Avhich  is  attached  to  Honolulu  Plantation  Exhibit 
0-K  in  this  case,  is  that  right? 

A.     That  letter  and  their  offer. 

Q.     Yes.     Which  is  also  attached? 

A.     Which  is  also  attached. 

Q.     Under  date  of?  A.     October  18. 

Q.  October  18,  1940?  That's  what  you  mean 
])y  your  statement?  A.     That's  what  I  mean. 

Q.     You  accepted  it? 

A.     That,  I  accepted  it.  [1835] 

Q.  Is  there  any  other  correspondence  except 
those  two  letters  that  took  place  pertaining  to  this 
lease? 

A.  Yes,  about,  I  think  it  was  in  the  spring 
of  the  following  year  we  notified  them  that  we 
have  been  spending  considerable  monies  in  the  im- 
provement of  these  properties  and  would  ask  that 
they  proceed  with  the  preparation  of  the  leased 
dociunent. 

Q.     Have  you  those  letters? 

A.     I  haven't  them  with  me,  no. 

Q.    What? 

A.  I  haven't  them  with  me.  They  are  certainly 
in  our  files. 

Q.    Well,  you  haven't  them  with  you? 

A.     No.  M}^  recollection  is  that  it  was  in  May 
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of  the  following  year.  We  were  spending  a  great 
deal  of  money  in  replanting  the  whole  area. 
Q.     I  didn't  ask  you  that,  did  I?  Please,  sir. 

A.    Well,  I  didn't  kiiow. 

Q.  Well,  you  know  very  well  that  I  didn't, 
don't  you?  I  asked  you  about  a  letter. 

A.  I  was  merely  explaining  the  reason  why  we 
had  written  the  letter. 

Q.  Well,  I  wasn't  asking  the  reason.  You  have 
counsel  here  that  can  ask  you  that. 

A.     All  right.  [1836] 

Q.  On  this  letter  of  October  21,  1940,  that  you 
wrote  to  the  Trustees  of  the  Damon  Estate,  you 
state  that  we  will  prepare  a  tentative  form  of 
lease  for  submission  to  you.  Did  you  prepare  such 
a  lease?  A.    Yes. 

Q.  Will  you  look  at  that  document  and  see 
whether  or  not  that  is  the  lease  that  was  tendered 
by  the  Honolulu  Plantation  Company  pursuant  to 
that  letter?  (Showing  a  document  to  the  witness) 

A.     That  is  a  preliminary  draft  of  a  lease. 

Q.    Well,  did  you  ever  submit  any  other? 

A.    No. 

Q.  All  right,  then  that  is  the  only  thing  that 
you  ever  submitted  under  that  clause  of  that  letter, 
is  it?  A.    Yes. 

Q.     And  that's  it,  is  it?  Look  at  it  carefully. 

A.     I  don't  recognize  these  notations  that  are — 

Q.  Well,  I  didn't  ask  anything  about  the  nota- 
tions. Just  the  lease  itself.  Disi'egard  the  nota- 
tions that  are  pinned  on  there? 
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A.    Yes,  that's  the  lease. 

Mr.  Vitousek:  May  I  see  it?  I  don't  think  these 
notations  should  be  torn  off  at  this  time.  I'd  like 
to  see  it  as  it  was. 

Mr.  Rathbun:  I  know  you'd  like  to  but  these 
happen  to  be  personal  notations  of  ours.  I  asked 
him  about  the  document  only,  [18371  that  I  asked 
hmi  about. 

Q.  In  connection  with  that  document  that  I 
have  just  shown  you,  you  wrote  the  letter  that  is 
attached  to  it? 

Mr.  Vitousek:  When  documents  are  offered,  the 
attorney  has  a  right  to  look  at  them.  I  have  prev- 
iously shown  counsel  all  the  documents  that  I  of- 
fered. 

Mr.  Rathbun:  If  you  are  offering  them.  I  have 
a  right  to  identify  documents  prepared  for  my  of- 
fice. 

Mr.  Vitousek:  Well,  I  have  never  seen  it  hand- 
led that  way. 

Mr.  Rathbun:    Well,  you  missed  a  lot  in  life. 

Mr.  Vitousek:  Counsel  has  a  right  to  look  at 
documents  before  they  are  presented,  to  the  wit- 
ness. 

Mr.  Rathbun:  When  I  get  through  identifying 
this  letter.  You're  wrong  on  this  position. 

Mr.  Vitousek:    I'm  not  wrong  in  my  position. 

Mr.  Rathbun :    Will  you  let  me  finish,  please. 

The  Court:  Tust  a  minute.  There's  no  need  for 
this  cross  talk. 
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Mr.  Vitoiisek:  I  request  that  the  document  be 
shown  to  opposing  counsel. 

The  Court:  1  haven't  any  power  to  require  iis 
being  shown  until  it  is  offered  in  evidence.  Pro- 
ceed. 

Q.  In  independence  of  the  pencil  notations 
which  are  upon  the  letter  which  I  now  show  vou 
attached  to  the  lease  that  [1838]  you  ha\-e  just 
identified,  a  copy  of  a  proposed  lease,  is  a  letter 
written  by  Charles  H.  Merriam,  under  date  of 
November  29,  1940,  to  the  Trustees  under  the  Will 
of  Samuel  Mills  Damon,  deceased,  is  there  not? 

A.     Yes. 

Q.  Disregarding  the  memorandiun  or  the  mem- 
oranda that  are  attached  to  it  in  typewriting  on 
flip  green  and  yellow  slips,  and  disregarding  the 
])encil  notes,  that's  just  the  way  it  was  sent,  wasn't 
it,  to  the  Trustees  of  the  Damon  Estate? 

A.    Yes. 

Q.  You  may  look  at  those  if  you  care  to.  I 
haven't  any  objection  to  it.  But  they  are  no  part 
of  it.  It  wasn't  anything  said  by  you,  that  green 
slip  ?  A.     No. 

Q.     That  green  and  yellow^  slip  attached? 

A.    No. 

Q.     Put  on  by  someone  else. 

The  Court:  You  will  have  to  speak  louder,  Mr. 
Spalding.  Your  voice  doesn't  carry  the  answer. 
Your  answer  to  the  last  tw^o  questions  was  No? 

A.    No.  Yes. 

Mr.  Rathbun:    I  ask  that  the  letter  of  November 
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29,  1940,  with  the  limitations  which  I  stated  in 
regard  to  the  memoranda  attached  to  it,  and  the 
form  of  proposed  lease  attached  to  it  be  marked 
as  Government's  Exhibit  for  identification  2  and  3 
[1839]   respectively  at  this  time. 

Mr.  Vitousek:    Now  may  I  see  it? 

The  Court :  You  may  now  see  it.  (Document  re- 
ferred to  is  handed  to  Mr.  Vitousek) 

Mr.  Vitousek:  The  request  is  that  they  be 
marked  for  identification? 

The  Court:  That  is  right;  excluding  the  at- 
tached yellow  and  blue  slip  they  may  be  marked 
for  identification. 

Mr.  Rathbun:    And  the  pencil  notations. 

The  Court:  And  excluding  the  pencil  notations. 
As  what,  Mr.  Clerk? 

The  Clerk:  The  letter  is  U.  S.  Exhibit  No.  2 
for  identification  and  the  proposed  form  of  the 
lease  is  U.  S.  Exhibit  No.  3  for  identification. 

(The   documents   referred   to   were    marked 
''U.  S.  Exhibit  No.  2  for  identification ''  and 
''U.  S.  Exhibit  No.  3  for  identification.'* 
By  Mr.  Rathbun: 

Q.  Now,  this  Mr.  Charles  H.  Merriam  that 
signed  this  letter  marked  Government's  Exhibit 
No.  2  for  identification  is  the  same  Mr.  Merriam 
that  you  have  just  been  testifying  about? 

A.    Yes. 

Q.  And  did  you  see  that  lease  that  is  attached 
to  that  letter  previous  to  the  time  that  it  was 
sent? 
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A.     I'm  sure  I  did,  but  I  can't  recollect.  [1840] 

Q.  And  you  had  knowledge  of  the  letter  that 
accompanied  it,  did  you?  A.     Yes. 

Q.  And  you  authorized,  you  knew  that  Mr. 
Merriam  wrote  that  letter,  did  you  not? 

A.    Yes. 

Q.  I  show  you  a  carbon  copy  of  a  letter  dated 
November  29,  1940,  written  to  the  Trustees  under 
the  Will  of  Samuel  Mills  Damon,  deceased,  by  C. 
Bi-ewer  and  Company,  by  Mr.  Charles  H.  Mer- 
riam, and  ask  you  whether  or  not  you  had  knowl- 
edge of  that  letter?  (vShowing  a  letter  to  the  wit- 
ness) 

A.  That  is  the  same  letter  that  is  attached  to 
this  lease.  That  is  a  copy  of  it. 

Q.  Maybe  you're  right.  That's  right.  I  show^  you 
a  letter  dated  May  5,  1941,  written  to  the  Trustees 
under  the  Will  of  Samuel  Mills  Damon,  deceased, 
by  C.  Brewer  and  Company,  by  Mr.  H.  T.  Kay, 
Vice-President,  and  ask  you  whether  or  not  you 
had  knowledge  of  that  letter?  (Showing  a  letter  to 
the  witness) 

A.  Yes,  that's  the  letter  to  which  I  just  re- 
ferred in  my  testimony. 

Q.    When  did  you  refer  to  that? 

A.  You  asked  me  if  there  was  additional  corres- 
])ondence,  and  I  referred  to  a  letter  written  some 
six  months. 

Q.     That's  the  correct  copy  of  the  letter,  is  it? 

A.     To  the  best  of  my  knowledge,  it  is.   [1^1] 
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Q.  You  had  knowledge  of  it  when  it  was  writ- 
ten? 

A.  But  I  can't  remember — I  would  say  it  is  a 
correct  copy. 

Q.  Well,  I'm  showing  you  the  letter  now  and 
asking  you  whether  or  not  that's  a  correct  copy 
of  that  letter  that  was  sent? 

A.     To  the  best  of  my  knowledge,  it  is. 

Mr.  Rathbun:  I  ask  that  that  letter  of  May  5, 
1941,  a  copy  of  it,  be  marked  Government's  Ex- 
hibit No.  4  for  identification.  (Showing  letter  to 
Mr.  Vitousek) 

The  Court :    It  may  be  so  marked. 

(The  letter  referred  to  was  marked  '^JJ.  S. 
Exhibit  No.  4  for  identification.") 

Q.  I  show  you  another  letter,  dated  May  12, 
1941,  written  by — this  is  a  copy,  carbon  copy — 
with  J.  W.  initials  at  the  bottom,  and  underneath 
it  typewritten  J.  Waterhouse,  a  trustee,  directed 
to  C.  Brewer  and  Company,  attention  Mr.  H.  T. 
Kay,  Vice-President,  and  ask  you  w^hether  or  not 
you  had  knowledge  of  that  letter? 

A.    Yes,  I  remember  that. 

Q.  That's  a  correct  copy  of  the  letter  that  pur- 
ports to  be  a  copy  of?  A.    Yes. 

Mr.  Rathbun:  I  ask  that  this  letter,  excluding 
the  blue  slip  which  is  attached  to  it,  be  marked 
Government's  Exhibit  [1842]  No.  5  for  identifica- 
tion. (Handing  letter  to  Mr.  Vitousek) 

The  Court:    It  may  be  so  marked. 
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(The  letter  referred  to  was  marked  *'(J.  S. 
Exhibit  No.   5   for  identification.") 

Q.  I  show  you  a  carbon  copy  of  a  lette?*  dated 
August  15,  1941,  written  to  C.  Brewer  and  Com- 
pany, Agent,  Honolulu  Plantation  Company,  by 
John  Waterhouse,  E.  H.  Wodehouse,  and  John  E. 
Russell,  Trustees  of  the  Estate  of  Samuel  M. 
Damon,  and  ask  you  if  you  had  knowledge  of  that 
letter,  the  original  ? 

A.     Yes,  I  have  knowledge  of  this  letter 

Q.  And  that  letter,  the  original  of  it  is  in  the 
])ossession  of  C.  Brewer  and  Company,  is  if? 

A.     It  should  be. 

Mr.  Rathbim:  I  ask  that  this  letter  be  marked 
for  identification.  Government's  Exhibit  No.  6,  dis- 
regarding the  slip  attached  to  it  on  the  yellow 
paper  in  typewriting.  (Handing  letter  to  Mr.  Vit- 
ousek) 

The  Court:    It  may  be  so  marked. 

The  Clerk:    U.  S.  Exhibit  6  for  identification. 
(The  letter  referred  to  was  marked  *'U.  S. 
Exhibit  No.  6  for  identification.") 

Q.  I  show  you  a  letter,  carbon  copy  of  a  letter 
written  b.y  Honolulu  Plantation  Company  by  H.  T. 
Kay,  Vice-President,  dated  December  16,  1941,  ad- 
dressed to  S.  M.  Damon  Estate,  and  ask  you  wheth- 
er or  not  you  are  familiar  with  that  letter?  [1843] 

A.    Yes,  I  am  familiar  with  it. 

Q.  That's  a  correct  copy  of  a  letter  that  was 
written  to  the  Damon  Estate  by  Honolulu  Planta- 
tion Company  through  C.  Brewer  and  Company? 
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A.    Yes. 

Q.     On  that  date?  A.    Yes. 

Mr.  Rathbun:  I  ask  that  that  be  marked  for 
identification  as  Government's  Exhibit  7. 

(The  letter  referred  to  was  marked  ^'U.  S. 
Exhibit  No.  7  for  identification.") 

Q.  I  show  you  a  letter  dated  November  11, 
1943,  written  by  C.  Brewer  and  Company  by  Char- 
les H.  Merriam,  Manager,  Land  Department,  to 
the  Public  Works  Officer,  Commandant,  N-avy 
Niunber  128,  care  of  Fleet  Post  Office,  San  Fran- 
cisco, California,  and  ask  you  whether  or  not  you 
had  knowledge  of  that  letter?  A.     No. 

Q.     Never  had  any  knowledge  of  it? 

A.    I  didn't  know  that  was  written. 

Q.    Did  you  ever  know  that  it  had  been  written? 

A.    Yes,  I  learned  about  it  a  few  months  ago. 

Q.    You  learned  about  it  a  few  months  ago? 

A.  I  didn't  know  anything  about  it  being  v/rit- 
ten. 

Q.  It's  signed  by  the  same  Charles  H.  Merriam 
that  you  have  testified  about  here?    [1844] 

A.    Yes. 

Mr.  Rathbun:  I  ask  that  that  letter  be  marked 
for  identification,  Government's  Exhibit  No. — 

The  Clerk:     Eight. 

The  Court:    It  may  be  so  marked. 

(The  letter  referred  to  was  marked  *MJ.  S. 
Exhibit  No.  8  for  identification.") 

Q.  I  show  you  a  letter  dated  September  16, 
3943,  written  by  C.  Brewer  and  Company,  by  Char- 
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les  H.  Merriani,  Manager,  Land  Department,  to 
the  Commandant,  Fourteenth  Naval  District,  Navy 
Number  128,  care  of  Fleet  l\)st  Office,  San  Fran- 
cisco, California,  and  ask  you  whether  you  had 
knowledge  of  that  letter? 

A.     No,  I  don't.  I  didn't  know  anything  about 
that  letter. 

Q.     Did  you  ever  have  knowledge  of  it  previous 
to  today?  A.     Yes. 

Q.     When?  A.     In  the  last  few  months. 

Q.     Where  did  you  find  the  letter  in  the   last 
few  months? 

A.     It  must  have  been  in  our  files. 

Q.     Well,  is  that  your  knowledge  about  it? 

A.     That's   my  knowledge. 

Q.     How  did  you  happen  to  get  it?  How  did  it 
happen  to  be  called  to  your  attention? 

A.    Well,  now,  I  don't  know^  why  or  how  it  was 
called  to  my  attention  but  it  w^as.  [1845] 

Q.    You  haven't  any  recollection  nbout  that  at 
all? 

A.     About  why  it  was  called  to  my  attention? 

Q.     Yes. 

A.     Unless  it  was  in  connection  with  these  pro- 
ceedings. 

Q.    Well,  I'm  asking  for  your  recollection. 

A.     I  have  no  recollection. 

Q.     No  recollection  whatever  as  to  how  you  hap- 
pended  to  have  that  letter  called  to  your  attention? 

A.     That's  the  best  of  my  recollection  what  I 
have  said. 
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Q.     You  just  have  no  recollection? 

A.  No  recollection  it  was  called  to  my  atten- 
tion. 

Q.  And  how  was  the  other  letter,  marked — 
where  is  this  marked? 

The  Clerk:     Which  one  is  that? 

Mr.  Rathbun:     It  should  be  7  shouldn't  it? 

The  Court:    That's  December  16,  1940? 

Mr.  Rathbun:    September  16. 

The  Clerk:  Did  you  get  that  one  in  yet?  Eiight 
is  the  last  one. 

Mr.  Rathbun:  They  are  all  in  that  I  have 
handed  to  you. 

The  Clerk:    You  haven't  offered  it  yet. 

Mr.  Rathbun:    But  you  had  the  other  one. 

The  Clerk:    Eight. 

Q.  Now,  the  letter  of  September  16  which  I  am 
now  showing  [1846]  you,  which  isn't  yet  marked, 
that's  the  one  that  you  say  you  can't  have  any 
recollection  as  to  how  it  was  called  to  your  atten- 
tion? You  do  not  have  any  svich  recollection  at 
this  time? 

A.  It's  the  same  as  the  other  one  that  was 
called  to  ray  attention  some  time  in  the  last  few 
months. 

Q.  Now,  you  mean  the  same  as  the  other  one, 
you  are  referring  to  U.  S.  Exhibit  No.  8  for  iden- 
tification? A.    Yes. 

Q.    Dated  November  11,   '43?  A.    Yes. 

Q.    And  as  to  neither  one  of  those  can  you  re- 


Honolulu  PJantaliou  Co.  1125 

(Testimony  of  P.  E.  Spalding.) 

member  at  all  how  those  letters  happened  to  be 

called  to  your  attention? 

A.  Other  than  what  1  have  testified,  that  they 
were  called  to  my  attention  some  time  in  the  last 
few  months, 

Q.  But  for  the  occasion,  you  don't  remember 
and  haven't  any  recollection  at  all? 

A.  Other  than  it  was  in  connection  with  these 
proceedings. 

Q.  Well,  is  that  when  it  was  called  to  your 
attention  ? 

A.     That's  when  it  was  called  to  my  attention. 
Q.     That's  your  recollection  now? 
A.     Yes. 

Q.  What  were  you  needing  these  letters  for  in 
connection  with  these  proceedings? 

A.  The  attorneys,  in  preparing  for  the  case, 
apparently  dug  them  up.   [1847] 

Q.     Well,   that  was  your  recollection? 

A.  I  don't  know  anything  about  them  other 
than  what  they  were  called  to  my  attention. 

Q.     Who  called  your  attention  to  them? 

A.     I  can't  recollect  who  that  was. 

Q.    You  can't  even  recollect  that?  A..     No. 

Mr.  Rath  bun:  I'd  like  to  have  your  Honor  read 
those  letters.   (Handing  tw^o  letters  to  the  Court) 

The  Court:  One  of  them  has  not  yef  been 
marked. 

Mr.  Rathbmi:  I  now  ask  that  the  letter  of 
September  16,   1943,  written  to  the  Commandant 


1126  United  States  of  America  vs. 

(Testimony  of  P.  E.  Spalding.) 
by   Charles  H.   Merriam,   be  marked   as   Govern- 
ment's Exhibit. 

The  Clerk:    This  will  be  9. 

Mr.  Rathbun:     Nine  for  identification. 

The  Court:    It  may  be  so  marked. 

(The  letter  referred  to  was  marked  ''U.  S. 
Exhibit  9  for  identification.") 

Q.  Do  you  know  whether  or  not,  Mr.  Spalding, 
these  documents  marked  Government's  Exhibits  8 
and  9  for  identification  were  ever  called  to  the  at- 
tention of  the  Congressional  Committee  before 
whom  you  were  presenting  a  claim?  A.     No. 

Q.     On  account  of  these  takings'?  A.     No. 

Q.    You  don't  know  anything  about  that? 

A.    No. 

Q.  Did  you  suggest  to  anybody  that  those  ought 
to  be  called  to  their  attention? 

A.    I  knew  nothing  about  those  letters. 

Q.    You  said  you  knew  about  them. 

A.     Some  two  or  three  months  ago. 

Q.     After  the  hearings? 

A.  Long  after  the  hearings,  long  after  they 
were  written. 

Q.     Isn't  that  proceeding  still  pending? 

A.     In  Congress? 

Q.    Yes. 

A.  As  I  understand  it,  there  was  a  bill  intro- 
duced in  the  last  Congress  which  was  passed  by 
the  House,  went  to  the  Senate  and  the  Congress 
expired,  so  there  is  no  act  before  the  Congress. 

Q.     Isn't   it   the   intention   of   the   company   to 
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present  that  claim  to  Congress  again   in  the  new 
Congress?  Haven't  you  got  a  lawyer  in  Washing- 
ton that  is  suiJi^osed  to  do  that  for  you? 

A.     Yes,   sir. 

Q.  Have  you  told  him  anything  about  these 
letters  yet? 

A.    He  knows  all  about  the  letters. 

Q.    When  did  he  learn  about  them? 

A.    I  don't  know,  but  it  must  have  been — 

Q.     How  do  you  know  he  learned  •^bout  them? 

A.  It  must  have  been  subsequent  to  that  pro- 
ceeding here. 

Q.     Well,  what  is  your  recollection  about  it? 

A.  Oh,  I  can't  testify  for  him  as  to  what  he 
knew  and  what  he  didn't  know. 

Q.  You  can  testify  as  to  what  you  know  he 
should  know,  can't  you? 

A-     No,  no,  I  can  not. 

Mr.  Vitousek:  He  can't  testify  as  to  what  a  man 
should  know.  He  can  testify  as  to  what  he  knows 
and  what  he  has  information  on.  We  object  to  the 
question. 

The  Court:  Go  ahead.  There  were  three  people 
talking  at  once  that  time. 

Q.  Did  you  or  anyone  else,  Mr.  Spalding,  sug- 
gest to  your  attorney  that  these  letters,  marked 
Govermnent  Exhibits  8  and  9,  should  be  called  to 
the  attention  of  the  Congressional  Committee  to 
whom  you  were  presenting  a  bill  and  to  whom  you 
])roposed  to  tender  one  in  connection  when  the  new 
Congress  convenes?  A.     I  did  not. 
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Q.  Do  you  know  anybody  else  in  C.  Brewer  and 
Company  that  did?  A.     No. 

Q.  You'd  be  apt  to  have  knowledge  of  it  after 
your  attention  was  called  to  it  if  that  had  been 
done?  [1850]  A.    Yes. 

Q.    After  you  saw  these  letters  ? 

A.  After  I  saw  the  letters  I  probably  would 
have. 

Mr.  Rathbun:  Now,  as  to  the  letters  here  which 
are  originals,  if  your  Honor  please,  may  it  be 
understood  that  we  may  substitute  copies  for  them 
when  we  can  have  them  prepared?  Some  of  these 
don't  belong  to  us. 

The  Court:  Yes,  copies  may  be  substituted.  We 
have  arrived  at  the  time  for  our  fii'st  recess  and 
it  will  be  well  to  take  it  at  this  time. 

(A  short  recess  was  taken  at  10:05  a.m.) 

After  Recess 
By  Mr.  Rathbun: 

Q.  I  show  you,  Mr.  Spalding,  a  letter  dated 
January  3,  1943 — also  some  pencil  notations  on 
this — written  to  Yice-Admiral  Robert  Lee  Ghorm- 
iey,  U.  S.  Navy,  Commandant,  Fourteenth  Naval 
District,  Pearl  Harbor,  Oahu,  Territory  of  Hawaii, 
by  Honolulu  Plantation  Company,  by  you,  its  at- 
torney-in-fact, and  ask  you  whether  or  not  you 
wrote  that  letter  with  the  documents  that  are  at- 
tached to  it?  (Handing  a  document  to  the  witness) 

A.    I  remember  the  letter  very  distinctly. 
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Q.     Well,  that's  fine,  but  did  you  write  it? 

A.     And  the  documents  which  I  had  prepared. 

Q.     You  wrote  the  letter,  did  you 9  [1851] 

A.     Yes,  I  had  it  written. 

Q.  Well,  what  do  you  mean  you  had  it  written, 
now? 

A.  Well,  1  don't — F  use  a  stenographer  and 
typewriters. 

Q.    You  dictated  and  signed  it? 

A.    I  signed  it. 

Mr.  Rathbun:  I  ask  that  that  be  marked  Gov- 
ernment's Exhibit  whatever  the  next  one  is. 

The  Court:    Ten. 

The  Clerk:     U.  S.  Exhibit  No.  10. 

(The  document  referred  to  was  marked  "II. 
S.  Exhibit  No.   10  for  identification.") 

The  Court:  The  pencil  notations  you  have  re- 
ferred to,  you  have  erased? 

Mr.  Rathbun:    Yes,  I  have  erased  those. 

Mr.  Vitousek:  As  I  understand,  it  includes  the 
attached  exhibits. 

The  Court:     That's  my  understanding. 

Mr.  Rathbun:    Yes,  with  the  documents  attached. 

The  Court:  The  letter  plus  the  attached  docu- 
ments. 

Q.  I  show  you  a  carbon  copy  of  a  letter  dated 
January  12,  1944,  addressed  to  C.  Brewer  and 
Company,  purporting  to  have  been  written  by 
Robert  Ij.  Ghormley,  Vice  Admiral,  U.  S.  Navy, 
Commandant,  Fourteenth   Naval   District,   on   that 
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date  of  January  12,  1944,  and  ask  you  whether  or 
not  C.  Brewer  and  Company  received  the  original 
of  that  letter?  [1852] 

A.    Yes,  they  received  the  original  of  that  letter. 

Mr.  Rathbun:  I  ask  that  this  be  marked  for 
identification,  Government  Exhibit  No.  11. 

The  Court:    It  may  be  marked  for  identification. 
(The  letter  referred  to  was  marked  ''U.  S. 
Exhibit  No.  11  for  identification.") 

Q.  Now,  again  showing  you  Government  Ex- 
hibit No.  1  for  identification,  will  you  tell  me 
Avhether  or  not  you  have  in  your  possession  a  copy 
(»f  that  document,  meaning  by  you,  yourself  or  C. 
'J3rewer  and  Company! 

A.  Well,  I  can't  say  that  we  have  a  copy  of  this 
document  as  it  is  prepared. 

Q.  Have  you  a  copy  of  the  document  that  was 
filed  with  Congress,  with  the  Congressional  Com- 
mittee of  Congress  pertaining  to  your  claim? 

A.     I  believe  we  have. 

Q.     Well,  I  will  ask  you  to  produce  it. 

A.     Now? 

Q.  If  you  can  send  for  it,  I'd  like  to  have  it 
produced  before  you  are  through  with  your  cross- 
examination. 

The  Court:     Can  you  arrange  to  send  for  it? 

Mr.  Vitousek:  If  the  Court  please,  I  don't  know 
what  the  question  was. 

The  Court:  He  asked  him  if  he  could  send  for 
it,  he  asked  him  to  produce  it  while  he  was  still 
under   cross-examination    [1853]   and   asked   if   he 
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could  send   foi-  it,  and  tlie  witness  said  he  eould. 

Can  3^ou  arrange  to  send  for  it? 

Mr.  Yitousek:  Well,  if  the  Court  please,  may  I 
make  a  statement  to  counsel?  I  have  a  copy  but 
I  have  not  yet  been  able  to  find  out  from  anyone 
if  it  is  the  copy  that  was  filed.  Now,  I  don't  even 
know  whether  it  compares  with  this  one  or  not. 
I  have  a  copy  myself.  I  took  it.  I  have  it  in  my 
files  here. 

The  Court:  In  other  words,  you  have  in  your 
possession  a  copy  that  Mr.  Spalding  would  send 
for? 

Mr.  Vitousek:  I  don't  know.  I  presume  so.  I 
didn't  get  it  from  Mr.  Spalding. 

The  Court:  Supposing  you  show  it  to  him  and 
see  if  that  is  the  one  that  he  would  send  for? 

Mr.  Vitousek:  I  am  informed  by  Mr.  Kay  that 
this  one  here  is  a  different  one  from  what  they  have 
in  the  office.  This  is  the  one  I  have  in  my  files, 
marked  ^'H.  T.  Kay."  He  informs  me  this  is  the 
one  that  was  in  the  office,  which  Mr.  Kay  is  pro- 
ducing. 

The  Court :    Will  you  show  it  to  him  ? 

Mr.  Vitousek:     I  don't  know  anything  about  it. 

The  Court:  Show  it  to  Mr.  Spalding  and  let 
him  decide  which  one  he  would  send  for,  if  he  can. 

The  Witness:  I  would  send  down  for  one  that 
looks  like  something  like  this.  Whether  it  would 
be  the  same  one  or  not,  [1854]  I  don't  know. 

Mr.  Rathbim:    Well,  I'd  say  it's  about  time  you 
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were  finding  out.    You  knew  something  about  the 

copy  that  you  filed  with  Congress. 

The  Witness:  The  company  filed  with  Congress, 
not  I.  This  one  looks  much  the  same.  (Witness  has 
in  his  hands  two  documents,  one,  Government  Ex- 
hibit 1  for  identification,  and  another  looking  simi- 
lar to  it.)  (Mr.  Vitousek  is  holding  a  third  docu- 
ment, similar  looking  to  the  other  two.)  I  think 
this  one  is  like  I  would  send  for.  It  looks  much 
the  same.  That's  as  near  as  I  can  come  to  identi- 
fying it. 

The  Court:  ''This  one"  means  a  document  that 
appears  similar,  exteriorly  at  least,  to  Exhibit  1  for 
identification. 

Q.  Then  would  you  say  that  Government's  Ex- 
hibit 1  for  identification  is  the  document  that  was 
filed  with  the  Committee  of  Congress  pertaining  to 
the  claim  of  Honolulu  Plantation  Company,  a  copy 
of  it? 

A.  No,  I  can't  say  that.  I  had  nothing  to  do 
with  the  filing  of  it.  The  document  was  prepared 
in  California.  It  was  filed  there,  and  the  copies  were 
sent  to  us.  Whether  there  were  amendments  or 
changes 

Q.  The  copies  that  were  sent  to  you  as  Presi- 
dent of  Brewer  and  Company,  the  owner  of  a  hun- 
dred thousand  shares  of  stock,  you  looked  at  it 
carefully  before  it  was  filed  in  Congress,  did  you 
not?  [1855] 

A.     No,  sir,  we  employed  competent  men  to  file 
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this   document,   men   in   whom   vv(.'  had   confidence. 

They  prepared  it  and  we  accepted  it  there. 

Q.  Were  there  exhi})its  attached  to  Govei-nment 
Exhibit  No.  1  by  somel^ody  tliat  you  hired  or  by 
somebody  in  your  office  i 

A.     No,  I  can't  tell  you. 

The  Court :  Just  a  minute.  You  will  have  to  stop 
when  there  is  an  objection. 

Mr.  Vitousek:  The  Court  will  recall  there  was 
about  an  hour  and  one-half  on  the  same  thing  yes- 
terday. Mr.  Spalding  stated  that  he  didn't  know. 
Mr.  Spalding  said  possibly  some  of  these  were  pre- 
pared in  the  office.  He  didn't  know  but  gave  pos- 
sible names.  Now  we  are  going  to  go  through  all 
that  again.  We  object  to  the  question.  It's  al- 
ready been  answered  several  times. 

Mr.  Rathbun:  It  hasn't  been  asked  and  an- 
swered in  the  sense  that  I  am  going  into  it  now. 
We  have  a  copy  in  front  of  him.  The  first  time  we 
had  it.  The  mystery  of  this,  saying  that  that  wasn't 
filed,  what  is  the  mystery  about  this?  That's  what 
I'd  like  to  know.  Why  don't  they  give  us  what  w^as 
filed?   And  if  this  is  not  it,  then  we'll  know. 

The  Court:  There  certainly  has  been  mystery 
throughout  the  case  about  what  was  actually  filed 
with  Congress. 

Mr.  Rathbun:  Are  they  ashamed  of  their  claim 
or  what  is  it?  But  there  shouldn't  be  any  mystery 
about  it  in  this  [1856]  Court. 

Mr.  Vitousek:  If  the  Court  please,  counsel  has 
a  chance  to  talk  about  a  mystery  and  being  ashamed. 
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If  this  claim  is  in  Congress,  the  Government  has 
the  right  to  see  it  the  same  as  everyone  else.  They 
were  present  at  the  hearing.  I  stated  to  the  Court 
that  we  don't  know  what  changes  were  made  be- 
cause it  was  handled  by  Mr.  Courtney.  I  wrote  for 
them.  I  haven't  got  them  yet.  But  in  our  theory 
of  this  case,  this  claim  is  immaterial  before  this 
Court.  That  was  a  claim  before  Congress  and  we 
intend  to,  as  I  stated  at  the  begiiming,  to  object 
to  it.  It  isn't  up  to  us  to  prove  their  claim.  They 
had  a  means  of  getting  it  from  the  Committee  where 
it  was  filed,  get  it  certified,  and  it's  been  a  long 
time  that  this  case  has  been  set  for  trial  and  they 
could  have  done  so. 

Mr.  Rathbun:  He  said  we  were  present  at  a 
hearing.  I  don't  know  what  hearing. 

Mr.  Vitousek:  The  Committee  that  was  out 
here. 

Mr.  Rathbun:    Who  was  present? 

Mr.  Vitousek:    You. 

Mr.  Rathbun:     How  long  was  I  there? 

Mr.  Vitousek:     I  don't  know. 

Mr.  Rathbun:  Five  minutes.  If  you  are  going 
to  make  a  statement  like  that,  I  had  nothing  to 
do  with  it  and  you  know  it. 

Mr.  Vitousek:     Neither  did  I.  [1857] 

The  Court:    Proceed. 

Q.  Again  I  will  ask  you  whether  or  not  this 
document.  Government  Exhibit  No.  1  for  identifi- 
cation, is  a  copy  of  the  document  that  was  filed  with 
the   Congressional   Committee   of  the   Congress   of 
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the  United  States  in  connection  witli  the  (tlaiiri  of 

Honolulu  Plantation  Comj>any'/ 

Mr.  Vitousek:  If  the  Coui't  please,  wc;  object- 
It's  already  been  asked  and  answered  several  times 
and  asked  and  answered  this  morning. 

The  Court:     Overruled. 

A.  A¥ell.,  again  I  rt^ply  that  I  do  not  know 
whether  this  is  the  identical  document,  identical 
with  the  document  that  was  filed  in  Congress. 

Q.  As  President  of  C.  Brewer  and  Company 
can  you  tell  me  anyone  in  C.  Brewer  and  Cdmj)any 
here  among  the  officers  or  employees  that  might  be 
able  to  tell  whether  or  not  this  document,  Govern- 
ment Exhibit  1  for  identification,  is  a  cojjy  of  the 
document  that  was  filed  in  Congress? 

A.    I  can  not. 

Q.  You  haven't  the  slightest  knowledge  about 
that? 

A.  This  document  was  filed  in  Congress  by  Mi*. 
Courtney. 

Q.    Mr.  Courtney  is  a  lawyer,  isn't  he? 

A.    He  is. 

Q.  Did  Mr.  Courtney  make  up  those  exhibits 
attached  here  from  the  books  of  the  Honolulu  Plan- 
tation Company?  [1858] 

A.     I  certainly  don't  think  he  did. 

Q.    You  know  he  didn't  don't  you? 

A.     I  don't  know. 

Q.  They  were  made  by  the  Honolulu  Planta- 
tion Company's  office  here,  through  C.  Brewer  and 
Company,  weren't  theyf 
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A.  I  do  not  think  so.  There  were  many  fig- 
ures  

Q.  Well,  who  would  know  about  it  in  C.  Brew- 
er and  Company  here?  A.     Nobody. 

Q.  Everybody  is  oft*  the  confines  of  the  Terri- 
tory of  Hawaii  that  knows  anything  about  that 
subject,  is  that  right,  at  the  present  time? 

A.  I  don't  know  anyone  in  C.  Brewer  and  Com- 
pany that  can  answer  the  question  that  you  have 
asked  me. 

Q.  You  don't  know  anybody  in  C.  Brewer  and 
Company  that  can  tell  me  whether  or  not  Govern- 
ment Exhibit  1  for  identification  is  a  copy  of  what 
was  filed  with  the  Congress  of  the  United  States? 

A.     That's  correct,  I  do  not  know. 

Q.  There  will  have  to  be  some  deep  situations 
here  before  we  get  through,  I  guess.  Mr.  Harold 
Kay  is  the  Assistant  Secretary  of  the  Honolulu 
Plantation  Company,  is  he  not,  and  was  he  not  in 
'44?  A.    I  believe  so,  yes. 

Q.  You  have  no  reason  for  believing  that  Mr. 
Harold  [1859]  Kay,  being  also  an  officer  of  C. 
Brewer  and  Company,  has  any  knowledge  as  to 
whether  or  not  that  document,  Government  Exhibit 
1,  was  filed  with  Congress? 

A.  I  believe  he  has  more  knowledge  of  it  than  T 
do,  but  whether  he  could  state  to  you  that  that  is 
the  copy  that  was  filed  in  Congress,  I  don't  know. 
You  will  have  to  ask  him. 

Q.  And  with  all  the  work  that  you  have  done 
in  connection  with  this  claim,  and  the  conferences 
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that  you  had,  you  caiTt   tell   whether  or  not   Mr. 

Kay  knows  wliat  was  tiled  with  Congress? 

A.  Well,  now,  you  are  asking  nie  about  a  hun- 
dred ])ages  here  with  a  lot  of  exhi})its  and  docu- 
ments, whetlier  they  hay^i  been 

Mr.  Rath  bun:     1  imagine  the  Court 

The  Court:    Let  him  answer. 

A.    1  was  going  to  say,  whether  there  were 

changes  that  were  made  from  this  at  the  time  of 
filing,  some  changes  in  details,  I  don't  know. 

Q.  Do  you  want  to  compare  it  with  something 
that  you  have  to  make  sure? 

A.     No,  I  certainly  don't. 

Q.  Well,  I'm  going  to  ask  you  to  do  it.  If  there 
is  anything  in  the  files  of  C.  Brewer  and  Company 
or  Honolulu  Plantation  Company  in  this  Territory 
that  you  can  compare  that  ^^ith  to  answer  my  ques- 
tion, I  am  willing  to  give  the  gentleman  [1860] 
time  to  do  it  so  he  can  answer  that  question,  get 
this  mystery  removed,  if  your  Honor  please,  if  I 
can.  I  will  do  it  if  I  have  to  take  depositions  in 
Washington.  It  seems  silly  to  have  to. 

The  Court:  Do  you  want  to  compare  Exhibit  1 
for  identification  9 

The  Witness:  I'd  like  to  send  and  get  a  copy 
of  what  was  filed  in  Washington  and  present  it. 

Mr.  Rathbun:  This  trial,  if  youi^  Honor  please, 
started  weeks  ago.  That  very  question  came  up 
weeks  ago.  And  if  there  isn't  some  good  reason  for 
it,  they  should  have  had  their  copy  here  by  this  ^ime 
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through  their  attorney,  Mr.  Courtney,  or  whoever 

it  is. 

The  Court:  I  understood  from  Mr.  Vitousek  a 
few  minutes  ago  that  he'd  send  for  it,  that  he  had 
sent  for  it.  ; 

Mr.  Rathbun:  Well,  I  don't  know  when  he  sent 
oi'  what  date  or  anything  about  that. 

The  Court:  But  the  basic  question  is  whether 
or  not  the  witness  wishes  to  take  Exhibit  1  for 
identification  and  compare  it  with  anything  avail- 
able so  he  could  answer  whether  or  not  it  is  iden- 
tical with  what  was  filed  with  Congress.  Do  you 
want  to  do  that? 

The  Witness:  Well,  I  don't  know  what  T  would 
compare  it  with.  I  would  have  to  get  the  docu- 
ment that  was  filed  in  Washington.  It  must  be  in 
the  records  there.  [1861] 

Mr.  Rathbun:  Do  you  think,  Mr.  Spalding,  if 
you  talked  to  Mr.  Kay  right  now  and  asked  him 
whether  there  is  anything  over  there  that  compared 
with  it,  whether  or  not  it  would  help  % 

The  Witness:     I  might. 

Mr.  Rathbim:     Do  you  want  to  do  it? 

The  Court:     Do  you  want  a  recess? 

Mr.  Vitousek:    Yes. 

The  Court:  We  will  take  a  recess  and  let  you 
talk  it  over. 

(A  short  recess  was  taken  at  10:40  a.m.) 
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After  Recess 

The  Court:     How  do  we  stand  now? 

Mr.  Vitousek:  That's  what  I  was  going  to  ask, 
to  ask  for  the  record  there;  as  to  how  we  stood  and 
how  it  was  left. 

The  Court:  Well,  it  was  left,  as  I  understand  it, 
asking  Mr.  Si)alding  if  by  talking  to  Mr.  Kay  he 
thought  he  might  he  able  to  shed  some  light  (^ii 
the  question  before  us.  As  a  result  of  talking  to 
Mr.  Kay,  Mr.  Spalding,  can  you  answer  the  ques- 
tion regarding  this  Congressional  claim  with  any 
rate,  any  degree  of  accuracy? 

The  Witness:  Only  that — no,  I  can't,  I  can't 
answer  it.  Maybe  some  degree,  more  degree,  l^ut  no 
complete  comparison. 

The  Court :  You  are  still  not  able  to  say  whether 
or  not  Exhibit  1  for  identification  is  identically  the 
same  as  that  [1862]  which  was  filed  with  Congress  ? 

The  Witness :  No.  But  if  the  Court  would  desire 
it,  I  am  sure  we  could  send  on  to  Washington  to 
request  a  copy. 

Mr.  Rathbun:  Now,  I  am  asking  now  of  the 
Court  for  an  order  in  this  case,  in  view  of  the  fact 
that  the  Court  is  perfectly  familiar  with  our  pur- 
pose. It  is  wholly  admissible  and  goes  to  the  credi- 
bility of  the  witness.  I  am  now  asking  them  to  pr<j- 
duce  a  coi)y  from  Congress  so  we  can  compare  it 
to  see  whether  it  is  or  is  not. 

Mr.  Vitousek:  If  the  Court  please,  we  don't  be- 
lieve that  that  is  a  proper  sul),ject  matter  of  an 
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order  of  this  Court.  We  can  produce  what  we  have 
here.  But  if  the  claim  is  before  Congress  we  can't 
do  that  any  more  than  the  Government  can.  The 
Court  could  order  us  to  produce  something  that  is 
peculiarly  within  our  knowledge,  the  same  as  we 
have  argued  that  all  out  on  the  question  of  dis- 
covery of  documents  at  the  beginning  of  this  case. 
But  on  something  that  is  easy  for  them  to  secure, 
or  for  them  to  secure  the  same  as  it  is  for  us,  then 
it's  up  to  them  to  secure  it.  It  isn't  up  to  us  to 
anticipate  what  the  theory  of  their  defense  is,  and 
they  are  entitled  to  have  the  theory,  of  course,  but 
if  it  appears  to  them  that  this  claim  is  material — 
and  I  stated  right  at  the  beginning  that  we  contend 
that  it  isn't,  and  we'll  point  out  reasons  when  it 
is  offered,  if  it  is — they  should  have  secured  this 
certified  copy  of  the  claim  from  Congress  and  had 
it  here  before  the  Court.  [1863]  It  wasn't  up  to 
us  to  secure  it.  That  there  have  been  changes  in  it, 
I  found  since  I  was  here.  I  wasn't  in  that  case 
before  Congress.  I  came  before  this  Court  in  these 
cases  and  stated  our  position.  And  if  this  has  been 
filed  before  the  Committee  of  Congress,  it  then  be- 
comes a  public  document,  open  to  the  Government 
for  inspection  as  well  as  to  anyone  else.  Therefore, 
it  is  easily  obtainable  by  the  Government  as  it  is 
by  the  respondent  in  this  case. 

The  Court:  Well,  it  is  also  true,  isn't  it.  that 
the  company  should  know  what  they  filed  with 
Congress  ? 

Mr.  Vitousek:    The  company  should  know  what 
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it  filed  with  Congress,  that's  quite  true,  if  the  Coui-t 
please,  but  Mr.  Spalding  explained  that  this  com- 
pany is  a  Calitornia  corporation.    Tlie  claim   was 
prepared  there  and  Mr.  Courtney  was  handling  the 
matter.    As   to   whether  there   have   been   changes 
made  in  it,  that  is  a  matter  we  will  have  to  find  out. 
Mr.  Rathbun:     Now,  on  the  question  of  material- 
ity, that's  a  different  ground  entirely  than  we  are 
using  this  document  for.   What  we  have  gone  into 
here  is  on  cross-examination.    Just  a  minute,  now, 
please.     The   cross-examination,   the   credi])ility   of 
the  witness.    It's  admissible  on  Mr.  bchmutz'  tes- 
timony.   He  identified  it.    It's  admissible.    It's  an 
admission  against  interest.  We'll  show  your  Honor 
that  it  is.   It's  admissible  on  several  grounds.   Now, 
our   duty,    as  your   Honor   very   well   said, — they 
should  know  what  they  filed  in  [1864]  Congress  by 
this  time,  the  President  of  C.  Brewer  and  Com- 
pany, as  stockholders  in  the  extent  of  more  than 
one-third  of  the  stock  of  this  company.    But  we 
have  presented  what  w^e  thought  was  filed  in  Con- 
gress.   What  more  can  we  do?    Now  we  find  that 
there  is  some  kind  of  mystery  about  it,  that  that 
isn't  what  was  filed.    All  we  are  trying  to  do  is 
find  out  what  was  filed.   And  if  it  varies  from  the 
things  that  we  rely  upon  on  the  credibility  of  wit- 
nesses in  this  case,  we  will  offer  it  for  that  pur- 
pose in  evidence  in  our  case,  and  then  we'll  know 
whether  or  not  what  we  have  asked  has  any  ma- 
teriality.  If  it  doesn't  change  it  any,  why  it  stands 
as  it  did.  We  have  a  right  to  know  that. 
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The  Court:  It  has  not  been  clear  to  me  hereto- 
fore, until  your  last  question,  that  the  exhibit  for 
identification  that  you  have  and  have  had  marked 
as  such  in  this  case  was  a  document  which  the  Gov- 
ernment contends  is  identical  with  that  which  was 
filed  in  Congress. 

Mr.  Rathbun:  All  I  know  is  that  it  is  furnished 
to  me  as  a  laAvyer  as  the  one  that  was  tiled. 

The  Court:  Through  Government  sources,  of 
course  ? 

Mr.  Rathbun :  Yes,  your  Honor,  of  course.  Fur- 
ther than  that,  Mr.  Vitousek  just  got  through  stat- 
ing we  have  gone  through  this  and  we  found  that 
there  were  changes.  Where  did  he  find  the  changes 
from  if  he  didn't  have  the  original?  How  does  he 
know  there  were  changes?  He  must  have  seen  the 
document  or  [1865]  he  wouldn't  know  there  were 
changes  in  it. 

The  Court:  Well,  it  seems  to  me  the  only  way 
this  confusion  could  be  cleared  up  is  to  get  an 
accurate  copy  of  what  was  filed  with  the  last  Con- 
gress in  relation  to  that  Congressional  claim  to 
which  reference  has  here  been  made.  And  since  the 
Government  has  produced  a  document  which  it  rep- 
resents as  a  copy  of  the  one  filed  with  Congress,  I 
think  it  is  incumbent  upon  the  company,  since  it 
was  the  one  that  filed  it,  to  produce  a  copy  of  what 
was  filed.   I  will  ask  you  to  do  that. 

Mr.  Vitousek:  Does  the  Court  want  to  set  the 
time? 

The  Court:    Well,  I  don't  know^  whether  I  can 
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very  well  do  that.    J    will  ask  you   to   do   it    wilJi 

dispatch. 

Mr.  Vitousek:  it  has  Ijceii  pointed  out  to  rue 
that  it  may  necessitate  the  whole  record  back  there. 
Now,  they  can  mumble  all  they  want  to,  but  J  was 
informed  by  people  tliat  changes  were  made  there, 
by  peoi)le  who  know,  should  know,  in  the  course  of 
the  proceedings.  Now,  1  don't  know  the  [)urpose 
of  offering  it  other  than  as  counsel  stated,  and  that 
is,  he  is  offering  it,  he  says,  to  impeach  the  wit- 
ness' testimony.  Well,  in  the  first  place  that  will 
have  to  be  pointed  out,  where  there  was  any  con- 
tradiction in  it.  In  the  second  place,  if  the  Court 
will  examine  this  document  it  will  find  it  contains 
a  brief  also  which  is  certainly  immaterial  in  im- 
peaching anyone.  Counsel  is  offering  that,  stating 
he  is  going  to  oii'er  it  in  [1866]  order  to  get  this 
matter  before  the  Court.  And  that's  what  we  have 
no  objection  to  being  done,  is  to  get  a  complete 
record  for  Congress,  everything  that  went  in,  the 
whole  testimony  and  record.  That's  what  we  have 
no  objection  to  coming  before  the  Court.  But  to 
have  it  piecemeal,  when  I  don't  know  whether  it's 
accurate — he  now  states  I  was  not  telling  the  truth. 
He's  very  loose  with  those  statements.  I  have  not 
seen  the  document,  but  I  was  informed  on  two  or 
three  occasions,  and  the  testimony  came  out  on  this 
stand  by  Mr.  Crozier  himself  that  when  that  was 
presented  to  him  he  said  he  had  seen  it,  he  didn't 
know  anything  about  it.  It  was  stated  by  Mr. 
Schmutz  in  regard  to  two  or  three  of  the  exhibits. 
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So  I  don't  know  just  where  the  changes  were,  or  I 
would  have  compared  them  long  ago.   But  I  haven't 
got  such  a  document  and  have  been  unable  to  find 
it  locally. 

The  Court:  As  I  imderstand  it,  the  request — 
and  that 's  what  I  base  my  direction  upon — was  for 
an  accurate  copy  of  what  was  filed,  I  presume 
originally,  with  the  Congress  last,  past. 

Mr.  Rathbmi:     That's  right,  your  Honor. 

The  Court:     Something  started  the  ball  rolling. 

Mr.  Rathbun:  Evidence  that  they  produced.  I 
don't  ask  for  that  in  a  hearing  before  a  Congres- 
sional Committee  or  something  of  that  sort.  I  want 
this  claim.  They  filed  pleadings  there  like  they  do 
in  a  law  suit.  A  bill  is  based  on  it.  [1867] 

Mr.  Vitousek:  Let  me  get  the  miderstanding  of 
the  Court  order,  since  I  wish  to  except. 

The  Court:  You  may  have  an  exception.  But 
in  view  of  the  fact,  I  repeat,  that  the  Government 
stands  here  with  the  representation  that  from  Gov- 
ernment sources  it  has  acquired  and  introduced  here 
as  Exhibit  1  for  identification  a  document  which  it 
believes  to  be  a  copy  of  the  original  claim  filed  with 
the  last  Congress  by  this  company,  and  there  is 
some  confusion  about  it  in  the  minds  of  officers  of 
the  company  as  to  whether  it  is  or  isn't  what  was 
actually  filed,  on  the  theory  that  the  company  should 
know  exactly  what  it  did  file,  I  am  asking  you,  as 
attorneys  for  the  company,  to  produce  an  accurate 
copy  of  what  was  originally  filed  by  this  company 
when  it  made  its  claim  to  the  last  Congress. 
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Mr.  Vitousek :  And  to  that  order  I  wish  to  enter 
an  exception. 

The  Court:  You  may  have  an  exc('i)tion.  And 
you  asked  me  it*  there  was  any  time  limitation  on 
getting  it  here.  I  do  not  think  I  can  have  a  time 
limit,  I  don't  think  I  can  very  feasibly  put  a  time 
limitation  on  it.  All  I  can  ask  is  that  you  produce 
it  with  such  dispatch  as  is  possible,  which  1  would 
suggest  be  sending  for  it  air  mail  and  having  it 
returned  or  sent  out  here  by  air  mail. 

Mr.  Rathbmi:  Of  course,  mitil  that  arrives,  if 
your  Honor  please,  when  I  finish  with  Mr.  Spalding 
I  want  a  reservation  [1868]  that  I  can  cross-ex- 
amine him  further  when  we  get  it. 

The  Court:    All  right. 
By  Mr.  Rathbun: 

Q.  Now,  you  stated,  Mr.  Spalding,  that  since 
1944  there  had  been  a  change  in  business  condi- 
tions and  that  the  price  of  sugar  had  gone  up,  is 
that  correct "?  A.     That's  correct. 

Q.  The  expenses  of  producing  sugar  have  gone 
up  also'.^  A.     That's  correct. 

Q.  In  a  ratio  that  exceeds,  according  to  some 
authorities,  the  prices  that  are  obtained? 

A.  That  depends  upon  the  circumstances  of  the 
particular  company.  In  some  companies  they  have 
not  gone  up  in  that  ratio  and  in  some  they  have 
exceeded  that  ratio. 

Q.    Yours  has  gone  up,  hasn't  it,  at  least? 

A.     This  Honolulu  Plantation? 

Q.    Yes.  A.     Markedly. 
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Q.  Yes.  Labor,  materials  and  everything  else 
that  you  use  in  the  production  of  sugar  ? 

A.  The  production  in  volume  increases  your  imit 
cost. 

Q.  I'm  talking  about  expenses,  costs.  They  have 
all  gone  up? 

A.    You  are  talking  cost  per  ton  or  cost 

Q.  The  things  that  you  have  to  buy.  Labor,  for 
one  thing.  [1869] 

A.    Yes,  it  has  gone  up. 

Q.    Materials  that  you  have  to  buy? 

A.    It  has  gone  up. 

Q.  All  the  things  that  have  gone  into  the  pro- 
duction of  sugar  that  you  have  to  pay  money  for 
have  gone  up  since  1944? 

A.  That's  right.  But  not  necessarily  to  the 
direct  ratio  in  the  change  in  sugar  price. 

Q.  You  haven't  told  me  about  ratio.  They  have 
gone  up? 

A.    I  thought  that  was  your  question. 

Q.  I  notice  on  Honolulu  Plantation  Exhibit 
13-U,  on  page  18,  at  the  top  under  the  document  on 
18  and  19,  headed  ''Permanent  Improvements  and 
Property  Accounts,  December  31,  1944,"  an  item 
of  real  estate,  fee  simple,  $182,214.85.  I  notice  an 
item  mider  that  real  estate,  leasehold,  $267,864.78. 
What  does  that  item  under  leasehold  mean  ?  How  is 
it  made  up? 

A.  That's  the  unamortized  balance  of  the  lease- 
hold values. 

Q.    At  some  time  in  the  course  of  business  you 
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acquired  some  leases  and  you  i>ut  upon  your  books 

a  value  for  them,  is  that  what  you  mean  by  tliat? 

A.    Yes. 

Q.     And  then  you  amortized  it?  A.     Yes. 

Q.  Commensurate  with  tlie  expiration  date  of 
the  lease,  [1870]  is  that  right,  so  at  the  time  the 
lease  was  over  it  would  all  be  amortized  out  i 

A.     That's  right. 

Q.  But  you  had  against  it  a  reserve  against  de- 
preciation, didn't  you? 

A.     Not  for  depreciation. 

Q.     No?    Wouldn't  you  have  any  reserve? 

A.  Your  present  depreciation  is  different  from 
your  amortization. 

Q.  Would  you  have  any  reserve  for  your  amor- 
tization? A.     Not  necessarily. 

Q.  Well,  did  you  at  the  Honolulu  Plantation 
Company?  A.     Not  that  I  know  of. 

Q.     Well,  do  you  know? 

A.  I'll  see  if  they  have  it  here.  No,  they  have 
no  reserve  amortization. 

Q.  Now,  when  that  item  was  originally  made  up, 
that's  just  a  carrying  on  from  year  to  year  that 
results  in  $267,864  in  1944,  isn't  it? 

A.  No,  that  was  the  figui'e  at  the  start  of  '44. 
You  see,  over  here.  (Indicating.) 

Q.    I  see  that  over  there. 

A.    At  the  end  of  the  year. 

Q.  Yes,  that's  after  you  depreciate  or  amortize 
for  that  year?  [1871] 

A.     That's  right. 
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Q.  Now,  the  $267,864  at  the  beginning  of  the 
year  '44,  that's  what  was  left  of  the  sum  after 
you  had  amortized  for  several  years  before  that, 
wasn't  it?  A.     That's  correct. 

Q.  How  did  you  make  up  the  original  sum 
which  resulted  in  this  amortization  in  '44  of 
$267,864? 

A.  That  was  done  long  before  I  knew  anything 
about  the  company. 

Q.    Haven't  you  ever  investigated  to  find  out? 

A.    No. 

Q.    Never?  A.    No. 

Q.    And  you  don't  know.  A.     No. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that 
that  is  established,  that  original  account,  by  the 
amount  of  money  that  is  paid  out  for  clearing  land 
when  they  lease  land,  the  original  planting  and  all 
the  costs  that  went  into  it,  prepared  for  cane  land? 

A.    I  don't  know  how  they  did  it  at  that  time. 

Q.  You  haven't  the  slightest  idea  as  the  Presi- 
dent of  this  Company? 

A.  Some  40  or  50  years  ago  the  amount  of  the 
leasehold  value  was  set  up  and  was  amortized. 
When  I  came  into  it,  it  was  a  balance  remaining. 
When  the  leases  were  extended,  the  [1872]  amorti- 
zation was  extended. 

Q.  So  to  understand  you  correctly,  as  President 
of  C.  Brewer  and  Company,  the  agent  for  the  Hon- 
olulu Plantation  Company,  you  have  seen  year  after 
year  that  item;  it  was  lumped  years  before  on  real 
estate  only,  wasn't  it?  A.    Yes. 
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Q.  You  lia\e  seen  tliat  item  and  you  never  saw 
fit  to  have  that  looked  into  to  see  what  the  origin 
of  it  was?  A.     That's  correct. 

Q.     Just  what  did  Honolulu  Plantation  Comi)any 
sell  in  this  recent  sale  for  $3,750,000? 
A.     Oh,  its  physical  assets,  good  will. 
Q.    Well,  now,  just  what  do  you  mean  first  by 
physical  assets? 
A.    Lands,  leases,  growing  crops,  trucks,  tractors. 
Q.     Did  you  sell  growing  crops  ? 
A.     Growing  crops. 
Q.     They  were  included,  were  they? 
A.     Yes,  everything  that  was  on  the  property. 
Q.     Moveables?  A.     Moveables. 

Q.     Trucks?  A.     Trucks. 

Q.    Vehicles?  A.    Vehicles.  [1873] 

Q.    Everything  ? 

A.     Locomotives,    ditches,    reservoirs,    buildings, 
all  the  fee  simple  land. 

Q.     Nothing  was  excepted  from  it? 
A.     Nothing  was  excepted. 
Q.     How  about  the  cash  on  hand? 
A.     Cash  on  hand  was  not  included. 
Q.    In  1944  the  company  had  $1,973,275.81   in 
current  assets,  did  they  not? 

A.  Let  me  see  it.  (Exhibit  in  evidence  handed  to 
witness.)    Total  assets,  $1,973,275. 

Q.  Now,  the  items  on  which  this  is  made  up,  as 
shown  by  your  balance  sheet  of  December  1.  1944, 
didn't  include  any  of  these  physical  properties  that 
you  sold,  did  it? 


1150  United  States  of  America  vs. 

(Testimony  of  P.  E.  Spalding.) 

A.  Well,  it  included  these  inventories  of  plan- 
tation supplies. 

Q.  Four  hundred  sixteen  thousand  dollars  worth 
approximately,  is  that  it? 

A.  Yes.  No,  it  included  the  fertilizer  stock,  the 
yeast  plant. 

Q.  All  the  things  mider  the  heading  of  inven- 
tories on  page  12? 

A.  With  one  exception,  which  was  the  inven- 
tories of  sugar  in  process,  raw  sugar,  and  the  mill 
supplies  themselves. 

Q.    How  much  would  those  amount  to?  [1874] 

A.  Oh,  they  might  amount  to  175,  two  hundred 
thousand  dollars,  depending  on  how  much  sugar 

Mr.  Vitousek:    I  didn't  hear  that. 

A.  Between  175,  two  hundred  thousand  dollars, 
somewhere  in  that  neighborhood. 

Q.  Then  deducting  that  from  the  four  hundred 
sixteen  thousand  under  inventories  on  page  12, 
would  leave  about  216  or  two  hundred  twenty  thou- 
sand dollars  which  were  physical  properties,  is  that 
right?  A.    Yes. 

Q.  Then  take  that  oft',  two  hundred  thousand 
from  the  $1,973,000,  approximately,  you'd  have  at 
least  a  million  eight  hundred — you'd  have  at  least 
a  million  seven  hundred  fifty  thousand,  wouldn't 
you?  A.    Yes. 

Q.     Current  assets?  A.    Yes. 

Q.  Now,  that's  quick  assets  like  certificates  of 
deposit,  cash,  accoimts  receivable? 

A.     That's  right. 
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A.    Yes. 

Q.     And  was  there  any  substantial  change  in  that  i 

A.  Well,  of  course  you  have  all  your  current 
liabilities. 

Q.  1  understand  all  that.  I'll  get  to  that  in  just 
a  [1875]  moment.    You're  anticijjating  me. 

A.     I'm  sorry. 

Q.  Now,  on  the  other  side,  on  page  13,  you  had 
at  the  close  of  business  of  December  31,  1944,  $775,- 
000  of  current  liabilities,  didn't  you*^ 

A.    Yes. 

Q.  That's  a  pretty  good  current  position,  wasn't 
it?  A.     Yes,  a  very  good  current  position. 

Q,  So  that  you  had  approximately  a  million 
dollars  over  your  liabilities  in  current  assets  at  the 
close  of  business  in  1944,  didn't  you? 

A.    Right. 

Q.    You  didn't  sell  those,  did  you  .^  A.     No. 

Q.     Such  assets  as  that,  is  that  right? 

A.    Yes,  that's  right. 

Q.  I  show  you  on  page  15  of  Honolulu  Plan- 
tation Exhibit  13-U  an  item  under  condensed 
statement  of  profit  and  loss  for  the  year  ended 
December  31,  1944,  an  item  under  the  heading 
^' Other  Expenses:  Expenses  re  Claim  in  Comiec- 
tion  with  Condemnation  of  Land  and  Properties, 
$33,041.55."   What  made  up  that  item  i 

A.  Well,  I'll  have  to  go  back  to  the  books  to 
find  out  what  made  it  up.    I  can  say  what  I  think. 

Q.     Tell  me  what  you  think  first.  [1876] 
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A.  I  think  it's  the  expenses  in  connection  with 
preparing  the  claim  to  Congress  and  also  expenses 
in  connection  with  some  condemnation  adjustments 
and  pajrments  for  the  growing  crops  which  the 
Government  awarded. 

Q.  You  have  another  item  showing  that,  don't 
you?  Well,  is  any  of  that  for  Avitnesses'  fees? 

A.     Not  that  I  know  of. 

Q.  Where  would  you  put  the  expense  of  a  wit- 
ness fee  in  connection  with  your  claim  for  Congress 
if  you  didn't  have  it  there? 

A.  If  there  were  any  witnesses  at  that  time  in 
the  year  '44  it  would  undoubtedly  go  in  there  as  an 
expense. 

Q.    Well,  it  might  be  in  there,  is  that  it? 

A.    I  don't  think  we  were  before  Congress  in  '44. 

Q.  When  did  you  hear  Mr.  Schmutz  who  testi- 
fied in  this  case? 

A.    It  must  have  been  in  '44  some  time. 

Q.    Before  the  expiration  of  this  year,  wasn't  it? 

A.    Yes. 

Q.     That  might  be  in  there,  might  it  not? 

A.    It  might  be. 

Q.     Can  you  find  out  about  that? 

A.    You  mean  as  to  the  details  of  that  statement  ? 

Q.  Yes,  especially  what  I  asked  you  about,  wit- 
nesses in  connection  with  your  claim.  [1877] 

A.    If  that's  important. 

Q.     That's  important  to  me. 
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The  Witness:  May  I  ask  a  question,  your  Hon- 
or? Witness  fees,  that  means  fees  j>aid  to  witnesses 
appearing  before  the  Court? 

The  Court:  1  presume  Mr.  Hatlibun  includes 
Congressional  claims. 

Mr.  Rathbun:  Congressional  claim.  He  didn't 
appear  in  Court  in  1944,  yet,  as  far  as  J  know. 

The  Court:  Wait  a  minute.  T  think  there  is  con- 
fusion here  between  the  two  of  you.  The  witness 
asked  me  about  witness'  fees,  does  that  include 
fees  paid  witnesses  for  appearing  in  court,  and  I 
said  or  1  think  Mr.  Rathbun  means  in  connection 
with  the  Congressional  claim. 

Mr.  Rathbun:  I  mean  that.  But  if  there  were 
any  fees  paid  in  connection  with  this  law  suit, 
prejjaration  or  otherwise,  that's  what  I'd  like  to 
know  also. 

The  Court :  Well,  I  think  the  point  of  confusion 
is  that  there  may  have  been  someone  hired  in  rela- 
tion to  the  Congressional  claim  but  hadn't  actually 
testified. 

Mr.  Rathbun:  I  don't  want  it  limited  to  testify- 
ing. 

Mr.  Vitousek:  If  the  Court  please,  there  is  still 
a  lot  of  confusion  there.  I  think  the  best  thing  is 
to  ask  for  a  breakdowTi,  because  the  witness  pre- 
paring himself  to  testify  might  be  entirely  different 
from  someone  preparing  a  claim  or  [1878]  assist- 
ing in  the  preparation. 

Mr.  Rathbun:  I  am  perfectly  willing  to  have  a 
breakdown. 
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The  Court:     The  best  thing  to  do  is  to  bring  in 
a  breakdown  of  that  item,  for  the  year  1944. 
By  Mr.  Rathbun: 

Q.  Mr.  Spalding,  in  this  sale  again  that  re- 
cently took  place  for  $3,750,000,  did  you  sell  this 
claim  that  you  now  are  contesting  in  this  court- 
room? A.     No,  sir. 

Q.     What?  A.     No. 

Q.    You  retained  that? 

Mr.  Vitousek:     May  I  have  that  question? 

(The  reporter  read  the  question  referred  to.) 
By  Mr.  Rathbun: 

Q.  Do  you  have  a  copy  of  the  contract  for  sale 
under  which  this  was  put  through,  Mr.  Spalding  ? 

A.  The  contract  for  sale  is  a  very — is  simply  an 
exchange,  a  simple  exchange  of  letters. 

Q.  Simple  exchange  of  letters?  No  details  in- 
volved? A.    No  details  involved. 

Q.    Didn't  show  what  they  bought,  any  items? 

A.  No,  just  simply  bought  everything  that  was 
there. 

Q.    Just  sight  miseen,  is  that  it? 

A.     They  spent  months  going  over  the  property. 

Q.  But  they  didn't  specify  what  they  were 
buying? 

A.  No,  except  these  physical  properties  and 
everything  that  was  on  them. 

Q.    What? 

A.  The  physical  properties  and  everything  that 
was  on  them. 

Q.     The  physical  properties  and  everything  that 
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was  on  them?  That's  the  only  spedficatioii  of  detail 
that   was   made   on   what   they   jjuichased    by   any 
written  document  ? 

A.     I  can  get  a  copy  of  the  letter. 

Q.  Does  that  specify  those  things  what  you 
soldi? 

A.  Well,  there's  some  details  about  prepaid  in- 
surance and  prepaid  rents  and  adjustment  of  that 
sort  to  be  made. 

Q.     And  that's  all?  A.     That's  all. 

Q.     Would  you  produce  them  for  inspection  t 

A.    Surely. 

Q.  I  mean  by  that,  I  mean  anything  that  per- 
tains to  a  contract  by  which  you  sold  this  property 
for  $3,750,000. 

A.  I'll  bring  in  the  letter  of  the  offer  and  the 
letter  in  reply  accepting. 

Q.     And  the  consummation  of  it. 

A.     That's  all  that  exists. 

Q.  Now,  previous  to  1944  had  this  company  ever 
carried  on  its  books — meaning  the  Honolulu  Planta- 
tion Company — this  item  [1880]  appearing  on  page 
13  of  Honolulu  Plantation  Exhibit  13-U,  at  the 
bottom  of  the  page  under  the  heading  ''Notes," 
item  3  thereunder? 

A.  That's — no,  that  had  never  appeared  on 
these. 

Q.  You  never  had  an  item  on  your  books  cov- 
ering that  claim,  had  you?  A.     No. 

Q.     You  didn't  have  it  on  in  '44  either,  did  you? 
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Simply  calling  their  attention  to  it,  that's  all,  in 

their  report?  A.     That's  all  you  could  do. 

Q.     Is  it? 

A.     You  couldn't  set  it  up  in  your  books. 

Q.  I  disagree  with  you  seriously.  If  you  put 
value  on  it. 

Mr.  Rathbun:  Subject  to  what  I  have  stated, 
that's  all  the  cross-examination  at  this  time. 

The  Court:  In  other  words,  you  wish  to  recall 
Mr.  Spalding  for  further  cross-examination  when 
an  accurate  copy  of  the  claim  filed  with  the  last 
Congress  is  presented? 

Mr.  Rathbun :  Aiid  when  he  presents  this  break- 
down. 

The  Court:  And  a  breakdown  of  that  inventory 
figure,  or  rather  profit  and  loss  figure  for  the  year 
1944,  as  presented. 

Mr.  Rathbun:  I  mean  I'll  have  to  cross-examine 
him.  I  don't  know,  but  I  want  to  leave  it  open  in 
case  I  do.  [1881] 

The  Court:  No  doubt  he  can  come  iu  promptly 
with  a  breakdown  of  that  $33,000  item. 

Mr.  Rathbun:    I  should  think  so. 

The  Court :  Do  you  want  him  to  come  back  with 
that  now  or  do  you  want  to  wait? 

Mr.  Rathbun :  We  might  as  well  clean  up  all  we 
can  now,  if  it's  available. 

The  Witness :  I  '11  have  to  send  to  the  plantation 
for  that  breakdown  where  the  books  are  kept. 

The  Court:    Would  it  be  available  tomorrow? 
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The  Witness:  1  can  probably  Iiavc  it  by  tomor- 
row. 

The  Court:     Those  are  the  only  two  items? 

The  Witness:    And  these  two  letters. 

The  Court:     Oh,  yes,  the  two  letters. 

Mr.  Vitousek:  I  just  want  to  get  it  clear.  There 
were  two  letters,  the  offer  and  acceptance,  the 
breakdown,  and  what  is  the  other? 

The  Court:     The  Congressional  claim. 

Mr.  Vitousek:     Oh,  yes. 

The  Court:  All  right,  subject  to  those  reserva- 
tions, the  cross-examination  is  concluded.  You  may 
examine  him  on  redirect  if  you  wish,  or  do  you 
wish  to  wait? 

Mr.  Vitousek:  I  would  rather  wait,  not  for  the 
claim  but  for  those  other  matters  on  that  sale,  if 
the  Court  please,  ])efore  we  have  redirect,  so  we 
can  clean  that  up.  The  claim,  [1882]  I  don't  know, 
I'll  try  to  get  it  as  soon  as  possible.  I  mean  the 
sale  I  want  cleaned  up. 

The  Court:    I  know  what  you  are  talking  about. 

The  Witness:  I  think  I'll  be  able  to  have  these 
two  items  by  tomorrow  morning. 

The  Court:  All  right,  you  are  excused  at  this 
time  until  tomorrow  morning.  And  do  you  have 
any  other  witnesses?  Mr.  Austin  is  supposed  to  be 
recalled. 

Mr.  Vitousek:  Mr.  Austin  was  called  out  off  the 
island,  and  I  was  going  to  call  him  further.  Unless 
something  develops  in  the  cross-examination  of  Mr. 
Spalding  on  redirect,  we  were  going  to  close  with 
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Mr.  Spalding.  And  to  date  I  don't  think  anything 
happened  but  I  wouldn't  want  to  say  I  wouldn't 
call  someone. 

The  Court:  Do  you  have  any  further  witnesses 
to  use  this  morning?  In  other  words,  we  might  just 
as  well  adjourn  now  until  nine  o'clock  tomorrow 
morning  when  Mr.  Spalding  will  have  two  of  the 
three  things  brought  out  on  cross-examination. 

Mr.  Vitousek:    Yes. 

The  Court:  All  right,  then,  nine  o'clock  tomor- 
row morning. 

The  Court  adjourned  at  11:25  o'clock,  a.m.) 

Honolulu,  T.  H.,  January  10,  1947 

The  Clerk:  Civil  No.  514,  United  States  of 
America  versus  257.654  acres  of  land,  and  Civil 
Nos.  521,  525,  527,  529,  532,  533,  535,  536,  540,  544, 
548  and  684,  for  further  trial. 

The  Court:    Are  the  parties  ready"? 

Mr.  Vietusek:    Yes. 

PHILIP  EDMUND  SPALDING 

a  witness  in  behalf  of  the  Defendants,  having  previ- 
ously been  sworn,  resumed  and  testified  further  as 
follows : 

Cross-Examination 
(Continued) 

The  Court:    Mr.  Spalding,  you  are  mindful  that 
you  are  still  under  oath? 
The  Witness:    Yes,  sir. 
The  Court:    I  beUeve  you  were  asked  to  come 
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for  two  matters,  one,  to  l)r(;ak  down  a  certain  figure, 
and  bring  documents  j)ei-taining  to  the  recent  sale 
of  the  i*lantation  Company. 

The  Witness:     1  have  them  here. 

The  Court:  Mr.  Rathbuii,  \w,  has  brought  the 
documents  that  you  asked  for. 

Mr.  liathlmn:  Weil,  I  "iii  looking  at  another  one 
that  they  have  handed  me. 

Mr.  Vitousek:     1  have  handed  copies  to  them. 

The  Court :  Will  you  sit  there  for  just  a  moment 
until  Mr.  Rathbmi  is  ready  to  ask  you  additional 
questions  on  cross-examination. 

Mr.  Rathbuii :  Now,  what  else  do  you  have 
there?   Is  it  the  same  things  that  I  have? 

The  Witness :  The  same  thing  as  you  have,  that 's 
the  same  as  I  have,  the  same  as  you  have. 

Mr.  Rathbim:  Well,  we  have  looked  at  these 
two  now. 

The  Court:    Any  further  questions? 

Mr.  Rathbmi :  What  about  the  claim  I  They  were 
to  X)repare  that  over  night. 

The  Court :  No,  that  was  not  my  miderstanding. 
I  told  them  to  have  a  copy,  to  get  an  accurate 
copy- 
Mr.  Yitousek:  What  I  am  trying-  to  do,  which 
is  most  difficult  being  here  in  Court,  is  to  get  by 
telei^hone  the  attorney  who  handled  this  matter,  to 
have  him  get  the  copy,  if  there  are  differences. 
That's  Mr.  Courtney  in  Washington. 

The  Court:    You  have? 

Mr.  Vitousek:     I  had  a  call  but  it  has  not  come 
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through  because  I  have  court  in  the  morning  and 
there's  about  four  or  five  hours  difference;  it's  a 
little  difficult  to  get  an  ai)pointment  call.  A*=;  soon 
as  I  do,  he  will  either  be  asked  to  send  one  out  or 
Ave  will  know  what  the  differences  are,  if  ar.>y>  I'm 
as  anxious  to  expedite  this  as  anyone,  if  the  Court 
please. 

The  Court:  Well,  that's  the  third  point  tliat 
has  been  [1885]  reserved  before  we  adjourned  yes- 
terday. When  we  adjourned  yesterday,  it  was  clear 
that  there  were  only  two  of  the  three  points  that 
we   could  possibly  clear  up   today. 

Mr.  Rathbun:  These  papers  pertaining  to  the 
sale,  do  you  want  them  to  go  in  evidence,  Mr. 
Vitousek  ? 

Mr.  Vitousek:    Well,  you  called  for  them. 

Mr.  Rathbun:  I  can't  offer  the  evidence  in  my 
case. 

Mr.  Yitousek:  I  have  no  objection.  We'll  rnise 
no  objection. 

Mr.  Rathbun:  Mark  them  for  identification.  I 
have  been  furnished  by  Mr.  Vitousek,  pertaining 
to  the  sale  of  these  properties,  a  letter  dated  No- 
vember 29,  1946,  addressed  to  Honolulu  Plantation 
Company,  care  of  C.  Brewer  and  Company,  Hono- 
lulu, by  Oahu  Sugar  Company,  limited,  which  I 
ask  to  be  marked. 

Mr.  Vitousek :  Those  are  for  your  use.  Those  are 
copies  of  these,  if  you  want  to  use  them,  so  you 
can  keep  those. 

Mr.  Rathbun:    I  ask  that  it  be  marked  for  iden- 
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tification   as   Cxovernment's    Exhibit,    whatovor   the 

next  one  is. 

The  Court:    It  may  be  so  marked. 

Tlie  Clerk:     U.  vS.  Exhibit  12  for  identification. 
(The  lettei-  referred  to  was  marked  ^^\J.  S. 
Exhibit  No.  12  for  identification.") 

Mr.  Rathbun :  Also  furnished  to  me  is  a  letter 
dated  December  3,  1946,  directed  to  Honolulu  Plan- 
tation Company,  [1886]  care  of  C.  Brewer  and 
Company,  from  Oahu  Sugar  Company,  and  I  ask 
that  tliat  be  marked  for  identification. 

The  Court:    It  may  be  so  marked. 

The  Clerk:  U.  S.  Exhibit  No.  13  for  identifica- 
tion. 

(The  letter  referred  to  was  marked  "U.  S. 
Exhibit  No.  13  for  identification.") 

Mr.  Rathbun:  Also  there  has  been  handed  to  me 
a  letter  dated  December  6,  1946,  directed  to  Hono- 
h.ilii  Plantation  Comj)any,  care  of  C.  Brewer  and 
Companj^,  from  Oahu  Sugar  Com])any.  I  ask  that 
that  be  marked  for  identification. 

The  Court :     So  ordered. 

The  Clerk:     IT.  S.  Exhibit  14  for  identification. 
(The  letter  referred  to  w^as  marked  '^U.  S. 
Exhibit    14    for   identification.") 

Mr.  Rathbun:  What's  the  date  of  that  last  let- 
ter? 

The  Clerk:     December  6.  1946. 

Mr.  Rathbun:  I  also  offer — there  has  been  fur- 
nished to  me  also  a  letter  dated  January  1,  1947, 
directed  to  Oahu  Sugar  Company,  care  of  Ameri- 
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can    Factors,    Limited,    Honolulu,    from   Honolulu 

Plantation  Company,  which  I  ask  to  be  marked  for 

identification. 

The  Court:    So  ordered. 

The  Clerk:    U.  S.  Exhibit  15  for  identification. 
(The  letter  referred  to  was  marked  ''U.  S. 
Exhibit  No.  15  for  identification.")    [18871 

Mr.  Rathbun:  I'll  have  to  take  time  to  read  this. 
This  isn't  in  the  copy  furnished  me.  This  is  a  reso- 
lution. There  has  also  been  furnished  a  copy  of  a 
resolution  passed  by  the  Board  of  Directors,  vith 
no  date,  pertaining  to  this  sale,  which  I  ask  be 
marked  for  identification. 

The  Court:     Resolution  by  what  company? 

Mr.   Driver:     Honolulu   Plantation. 

Mr.  Rathbun:  Honolulu  Plantation  Company. 
I^'here  is  no  date  of  the  passing  of  the  resolution. 

The  Witness:  I  might  say  something.  The  letter 
of  acceptance  of  January  1st  enclosed  copies  of  the 
original  letters  and  the  resolution  adopted  by  the 
directors,  which  was  apx)roved  by  the  shareholders. 
It's  all  referred  to  in  that  letter. 

Mr.  Driver:    But  the  resolution  itself  is  undated. 

The  Witness:  It's  referred  to  in  the  bodj^  of 
the  letter.  All  these  were  attached  to  the  letter  of 
acceptance  to  complete  the  record. 

Mr.  Rathbun:     Meeting  date,  December  2^,  '46. 

Mr.  Yitousek:     Has  that  been  marked  yet? 

The  Court:  It  hasn't  been  marked  yet  but  T  am 
wondering  if  it  should  be  something,  as  part  of 
something  marked. 
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Mr.  Ratlibun :  It  goes  witli  the  letter  of  January 
1st. 

The   Court:      It  should   I)e   included    witli    U.   S. 
Exhibit  15  for  identification.  [1888] 
By  Mr.  Rathbun: 

Q.  Mr.  Spalding,  in  the  letter  of  January  1, 
1947,  it  provides  for  instruments  of  conveyance  to 
b(»  prepared,  including  bills  of  sale,  does  it  not? 

A.    Yes,  yes. 

Q.     Those  have  not  been  prepared  yet,  I  take  it? 

A.     No. 

Q.     Completed?  A.     No. 

Q.  Also  an  inventory.  That  has  been  completed 
yet  ?  A.     No. 

Q.  The  detail,  then,  of  certain  things  that  are 
conveyed,  does  not  appear  by  these  letters  as  yet, 
does  it? 

A.  No,  the  detail  that  the — the  letter  covers  it, 
but  the  detail — 

Q.  The  bill  of  sale  will  cover,  T  assume,  the 
exact  assets  that  they  are  taking  ovei',  will  it  not, 
so  far  as  things  that  are  concerned  that  are  visible 
or  tangible? 

A.  Well,  it  will  depend  how  the  lawyers  want 
the  bill  of  sale  drawn.  It  will  cover  everything  that 
is  included  in  here.  How  much  detail  they  want  will 
be  furnished. 

Q.  This  document,  marked  for  identification  as 
Government's  Exhibit  3,  beine-  the  tentative  draft 
of  the  agreement  that  was  enclosed,  lease  rather, 
that  was  never  signed  or  executed,  was  it?  [1889] 
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A.     No. 

Q.     By  anyone'?  A.     No. 

Q.  Either  by  the  trustees  of  the  Damon  Estate 
or  Honokilu  Plantation  Company?  A.     No. 

Mr.  Rathbun:     That's  all  we  have. 

The  Court:    What's  that? 

Mr.  Rathbmi:  That's  all.  I  want  to  make  some 
substitution,  however. 

The  Court:  You  are  still  reserving  one  point  on 
the  Congressional  claim? 

Mr.  Rathbun:  Yes,  your  Honor.  When  we  have 
that  claim  straightened  out — 

The  Court:  There's  one  other,  a  breakdown  that 
you  asked  for. 

Mr.  Rathbun:  I  know.  I  have  seen  that  and  I 
haven't  any  questions  on  that. 

The  Court:    Very  well. 

Mr.  Rathbun:  I  want  at  this  time  now"  to  sub- 
stitute for  Goveriunent's  Exhibit  No.  2  for  ide.nti- 
fieation  a  copy  instead  of  the  original.  This  doesn't 
belong  to  us.  I  had  that  agreement  yesterday. 

The  Court:    Yes. 

Mr.  Rathbun:  Independent  of  any  notations 
that  are  on  [1890]  it  in  handwriting. 

Mr.  Vitousek:    You  have  checked  it? 

Mr.  Rathbun:    I  have,  yes.  Same  thing. 

The  Court:  Yery  well,  a  copy  may  be  substi- 
tuted for  the  original  of  U.  S.  Exhibit  2  for  iden- 
tification. 

Mr.  Rathbun:     And  may  this  copy  be  marked  2 
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for    identification    and    just    physically    withdraw 

this? 

The  Court:     Yes. 

Mr.  Rathbuii:  Also  attached  to  Government  Ex- 
hibit No.  2  for  identication  is  a  lease,  a  proposed 
lease,  which  has  been  marked  Government  Exhibit 
3  for  identification.  T  now  ask  leave  to  withdraw 
the  original  of  that  document,  namely,  the  pro- 
posed lease,  and  substitute  therefor  a  copy  and 
ask  that  that  be  marked  Government  Exhibit  3  for 
identification  instead  of  the  original. 

The  Court:    Very  well. 

Mr.  Ratlibuii:  As  to  Government  Exhibit  6  for 
identification,  I  also  ask  leave  to  withdraw  that 
co])v  which  has  been  marked,  because  that's  theii- 
original  copy  with  their  own  notations  on  it,  in  the 
Damon  Estate,  and  ask  leave  to  substitute  for  that 
a  copy,  being  the  letter  dated  August  15,  1941,  and 
ask  that  the  copy  be  marked  Government  Exhibit 
No.  6  for  identification,  and  that  I  be  allowed  to 
withdraw  the  coi)y  which  has  already  been  mar-:ed. 

The  Court:    Very  well.  [1891] 

Mr.  Rathbun:  I  think  that's  all  w^e  have  with 
Mr.  Spalding. 

The  Court:    Very  well. 

Mr,  Vitousek:     I  ask  for  redirect,  please. 

The  Court:     You  may  proceed. 

Redirect  Examination 
By  Mr.  Vitousek: 

Q.  May  I  see  that  breakdo\Mi?  (Witness  hands 
a  sheet  of  paper  to  Mr.  Vitousek)   This  sheet  is 
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headed  "Breakdown  Exi)lanation  of  Item  Entitled 
Expenses  Re  Appeal  to  Congress  $33,041.55."  Was 
that  prei)ared  at  counsel's  request  yesterday? 

A.     That  was  prepared,  yes, 

Q.  And  that  item  appears  in  the  amiual  report 
for  what  year?  A.     1944. 

Mr.  Vitousek:  If  the  Court  please,  we  offer  this 
in  evidence. 

The  Court:  Hearing  no  objection,  it  may  be 
received  as  Plaintiff's  exhibit — 

The  Clerk:  Honolulu  Plantation  Exhibit  No. 
17. 

The  Court:     Seventeen'? 

The  Clerk:    Seventeen,  your  Honor. 

(The  document  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  No.  17.) 

Q.  Mr.  Spalding,  you  were  asked  yesterday 
about  Matson  Securities  Company  holdings.  I)o  you 
know  the  ownership  of  the  [1892]  Matson  Secur- 
ities Company?? 

A.  I  can't  say  definitely  that  I  know,  but  I 
believe  it  to  be  the  ownership — the  ownership  is 
Mrs.  William  B.  Roth,  who  is  a  former — a  daugh- 
ter of  Captain  Matson  who  organized  the  Matson 
Navigation  Company. 

Mr.  Vitousek:  If  the  Court  please,  in  refeience 
to  U.  S.  Exhibit  6  for  identification,  being  a  letter 
from  the  trustees  of  the  Damon  Estate  to  C.  Brew- 
er and  Company,  dated  August  15,  1941,  which  was 
produced    yesterday    by    counsel    for    the    ITnited 
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States    from   files,    I    will    ask   that    the    rep'}'    be 
produced  so  we  can  offer  it  for  identification,  by 
the  Government,  reply  to  the  trustees,  to  this  letter 
by  Honolulu  Plantation. 

Mr.  Rathbun:  The  letter  is  from  Damon  to 
Brewer,  isn't  it? 

Mr.  Vitousek:  This  was  from  Damon  to  P>rew- 
er.  1  am  asking  that  you  give  the  reply,  produce 
the  original  reply  from  Brewer  to  Damon,  reply 
to  this  letter. 

Mr.  Rathbun:  Why  don't  you  get  it  from 
Brew^er  ? 

Mr.  Vitousek:  The  original  would  be  in  the 
hands  of  the  Damon  Estate,  and  I  have  been  in- 
formed that  you  have  them  in  your  files. 

Mr.  Rathbun:  You  can  get  it  from  the  l>amon 
Estate  as  well  as  I  can. 

Mr.  Vitousek:    You  had  the  files  here  yesterday. 

Mr.  Rathbun :  What  files  did  I  have  here  yes- 
terday? [1893] 

Mr.  Vitousek:  The  Damon  Estate  said  they 
loaned  you  the  files.  I  just  asked  you  if  you  have 
it. 

Mr.  Rathbun:  T  can  go  into  the  office  to  see  if 
1  have  it  in  the  files. 

The  Court:  All  right,  w^e'U  w^ait  until  you  get 
your  file. 

(Mr.  Rathbun  leaves  courtroom,  returning  in 
a  few  minutes  w'ith  a  document.) 
By  Mr.  Vitousek: 

Q.  Mr.  Spalding,  I  wdll  show  you  a  letter,  orig- 
inal letter  handed  to  me  by  counsel  for  the  Gov- 
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eriiment,  dated  August  21,  1941,  addressed  to 
Trustec^s  under  the  Will  of  Samuel  Mills  Damon, 
deceased,  and  purported  to  be  signed  by  P.  E. 
Spalding.  Is  that  your  si.gnature?  (Showing  ex- 
hibit to  witness)  A.     That's  my  signature. 

Q.    Was  that  letter  sent  to  the  trustees? 

A.     It  was. 

Q.  Now,  in  the  answer,  wiiat  communication 
does  it  answer? 

A.     Their  letter  of  August  15,  1941. 

Q.  I'll  show  you  U.  S.  Exhibit  6  for  identifica- 
tion. Is  that  the  letter  that  was  being  answered 
by  your  communication  of  August  21,  1941? 

A.    That  is  the  letter. 

Mr.  Vitousek:  If  the  Court  please,  I  have  a 
photostatic  copy  of  the  carbon  of  this  letter.  I'd 
like  to  offer  it  so  I  [1894]  can  hand  the  original 
back  to  coimsel,  if  there  is  no  objection. 

The  Court:  Very  well.  The  letter  dated  August 
21,  1941,  may  be  marked — 

The  Clerk:  Honolulu  Plantation  Company  Ex- 
hibit No.  18. 

(The  document  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  No.  18.) 

[Printer's  Note:  Exhibit  No.  18  is  set  out 
in  full  at  page  1541,  of  this  printed  Record.] 

Q.  Yesterday,  Mr.  Spalding,  in  response  to 
questions  on  cross-examination  you  gave  the  duties 
of  Mr.  Merriam  as  head  of  the  land  department  of 
Brewer  and  Company?  A.    Yes 
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Q.  Ml".  Spalding,  in  connection  with  the  Hono- 
lulu Plantation  Company,  who  had  authority  to 
execute  documents?  A.     I  did. 

Mr.  Rathbun:  Just  a  moment.  I  object  to  that 
as  immaterial  who  had  authoi'ity  to  execute  docu- 
ments. Mr.  Merriam  is  the  only  man  involverl  in 
this.  The  record  speaks  for  itself  on  that.  He  orig- 
inated these  very  negotiations. 

Mr.  Vitousek:     Who  did? 

Mr.  Rathbun:    Mr.  Merriam,  by  documents. 

Mr.  Vitousek:  Well,  now,  if  the  Court  plense, 
that  is  not  the  fact  shown  by  the  evidence.  The 
testimony  of  Mr.  Spalding  was  that  he  handled 
the  negotiations.  The  matter  in  evidence  here,  two 
letters  from  Mr.  Merriam  entered  into  it  after  the 
date  of  the  letters  upon  which  we  rely,  discounting 
the  lease.  May  T  see  the  Damon  Estate  leasr  ? 

The  Clerk:     The  lease? 

Mr.  Vitousek:  Yes.  If  the  Court  please,  the 
exhibit  9-K,  Honolulu  Plantation  Company,  is  a 
lease  from  the  Damon  Estate  to  Honolulu  Planta- 
tion Company,  and  two  letters  attached  to  it,  being 
a  letter  to  Brewer  and  Company,  agent  for  Hono- 
lulu Plantation  Company,  to  Trustees  of  the  Da- 
mon Estate,  which  is  dated  October  18,  1940,  and 
a  reply  from  P.  E.  Spalding,  Vice-President  of 
C.  Brewer  and  Company,  agent,  Honolulu  Planta- 
tion Com]>any,  October  21,  1940.  Now,  according 
to  my  notes  the  letters  of  Mr.  Merriam  were  dated 
respectively  November  11,  '43,  and  September  16, 
'43. 
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The  Court:     Let  me  see  them,  please. 

Mr.  Yitousek:     Which  ones? 

The  Court:  The  letters  that  3^ou  have  reference 
to,  exhibits  what? 

Mr.  Yitousek:    Eight  and  nine. 

The  Court:  You  are  not  concerned  with  Ex- 
hibit 2  for  identification,  which  is  the  letter  ac- 
companying that  draft  lease  which  is  Exhibit  3? 

Mr.  Yitousek:     Well,  this  one  is  following. 

Mr.  Rathbun:  Letter  of  November  29,  1940, 
signed  by  Mr.  Merriam. 

Mr.  Yitousek:    Yes,  but  that  still  follows. 

Mr.  Rathbun:     Originated  this  transaction. 

The  Court:    What  have  you?   [1896] 

Mr.  Yitousek:  This  originated — I'm  having  the 
Court  look  at  the  dates.  It  was  a  month  after  the 
transaction  was  completed. 

Mr.  Rathbun:    That's  what  you  think. 

Mr.  Yitousek:  Well,  I'll  argue  to  the  Court 
later. 

Mr.  Rathbmi:  My  objection  is  that  that  is  a 
point  for  the  Court  to  consider  and  determine 
whether  or  not  he  had  authority  from  all  of  these 
facts  in  evidence,  including  the  letters. 

Mr.  Yitousek:  The  Court  can  determine  it  when 
the  facts  are  in  evidence,  but  so  far  Mr.  Spalding 
stated  that  his  duties,  his  duties  as  recited  by  Mr. 
Spalding,  gave  Mr.  Merriam  no  authority  to  vary 
the  terms  of  the  lease.  The  evidence  shows  that 
Mr.  Spalding,  Mr.  Kay  and  Mr.  Austin,  and  prior 
to  that,  I  believe,  Mr.  Larson,  were  the  only  ones 
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who  had  the  power  of  attorney  fiom  tlie  company, 
Honohihi  Plantation  Company,  which  is  a  Califor- 
nia cor^joration.  Now,  the  only  othev  possible  use 
these  letters  could  be  for  would  be  an  admission 
against  interest  of  the  party  who  had  authority  to 
do  so,  that  is,  the  writers  of  the  letters,  and  we 
have  a  right  to  })ring  that  out  on  redirect,  the 
letters  having  been  jj resented.  They  haven't  been 
offered  in  evidence.  And  it  makes  it  a  little  difficult 
to  examine  on  letters  not  in  evidence.  But  1  think 
we  have  a  right,  since  he  has  asked  that  question, 
to  clear  the  matter  up.  [1897] 

Mr.  Rathbun:  You  may  assmne  that  they  are 
going  to  be  offered  in  evidence. 

The  Court:  VA^ell,  I  am  inclined  to  think  that 
ultimately  it  is  a  question  for  the  Court  to  deter- 
mine whether  or  not  these  letters  were  within  the 
scope  0  fthis  man's  authority.  The  wdtness  may  tell 
us  what  his  authority  was  and  what,  if  he  knows, 
Mr.  Merriam's  authority  was.  But  for  him  to  state 
definitely  as  a  conclusion  that  certain  things  were 
not  within  his  and  Merriam's  authority  seems  to 
me  to  be  coming  pretty  close  to  what  the  Court  is 
going  to  decide. 

Mr.  Yitousek:    That  isn't  what  I  asked. 

The  Court:  I  think  your  question  was,  who  vvas 
the  only  one? 

Mr.  Vitousek:  Who  were  the  ones.  Did  1  say 
only  one? 

The  Court:  Well,  maybe  you  said  the  one.  Let's 
liave  the  question. 
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(The  reporter  read  the  last  question) 

^Ir.  Rathbmi:  That's  a  question  for  the  Couii; 
to  determi]ie  in  this  case. 

The  Court:  We  already  have  in  evidence  here 
the  powers  of  attorney  rmming  to  the  witness. 
They  speak  for  themselves. 

Mr.  Rathbmi:  And  he  said  on  cross-examination 
what  the  duties  of  Mr.  Merriam  were.  He  has  al- 
ready testified  that  on  cross. 

The  Court:  He  told  us  he  was  the  manager  of 
the  land  [1898]  department,  had  charge  of  the 
docmnents  and  general  oversia'ht  of  the  land. 

Mr.  Yitousek:  That's  quite  true.  That  in  gen- 
eral is  what  he  stated. 

The  Court:    In  general? 

Mr.  Vitousek:    Yes. 

The  Court:  I  think  the  objection  is  all  right. 
The  objection  will  be  sustained  and  that  answer 
may  go  out.  You  may  have  an  exception. 

Mr.  Yitousek:  If  the  Court  please,  we  note  an 
exception,  and  I  want  to  make  an  offer  of  proof. 
I  offer  to  prove  by  this  witness  that  the  only  party 
who  had  any  authority  in  the  Territory  of  Hawaii, 
who  had  any  authority  to  execute  documents  in 
behalf  of  the  Honolulu  Plantation  Company,  exe- 
cute leases  or  release  lands  from  leases,  the  only 
parties  were  those  named  in  the  powers  of  attorney 
on  file  as  exhibits  in  this  case;  that  Mr.  Merriam 
had  no  authority  whatsoever  to  execute  any  docu- 
ments of  a  nature  that  would  vary  a  lease  already 
in  existence,  or  to  execute  a  lease  or  to  execute 
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a  surrender  of  a  lease,  })artial  or  whole.  And  also 
tliat  that's  a  matter  within  the  knowledge  of  the 
trustees  of  the  Damon  Estate 

Mr.  Rathbun :  We  objec^t  to  the  offer,  if  your 
Honor  please,  for  the  same  reasons  in  the  objection 
and  for  the  further  reason  that  the  question  would 
simply  be  an  attemi)t  to  vary  what  is  in  evidence, 
which  is  For  the  Court  to  determine  on  the  [1899] 
fact  of  the  papers. 

The  Coui't:  Well,  we  have  clearly  in  evidence 
the  power  of  attorney  in  fact  running  to  the  wit- 
ness now  on  the  stand,  and  one  or  two  others,  T 
think. 

Mr.  Vitousek:  Yes.  If  the  Court  please,  may  I 
))resent  my  view  of  this? 

The  Court:     Yes. 

Mr.  Vitousek:    On  this  offer? 

^Pho  Court:     Yes. 

Mr.  Vitousek:  It's  been  shown  without  any 
question  that  this  is  a  California  corporation. 

The  Court:     That's  right. 

Mr.  Vitousek:  Therefore,  the  company  acts  only 
through  its  officers  there  or  through  authority  dele- 
gated in  writing. 

The  Court:    That's  right. 

Mr.  Vitousek:  That  is,  under  the  statute  of 
frauds  it  would  have  to  be  so.  The  only  authority 
delegated  in  writing,  so  far  as  this  Court  is  con- 
cerned— the  only  authorities  are  two  powers  of  at- 
torney, one  running  from  the  plantation  to  Mr. 
Spalding,   Mr.   Larson,  Mr.   Jamieson  and   H.   T. 
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Kay,  which  expired,  which,  rather,  terminated;  and 
the  other  one,  a  later  one,  running  to  P.  E.  Spald- 
ing, S.  L.  Austin  and  H.  T.  Kay.  These  docnnipnts, 
as  I  read  them,  give  no  power  of  substitution.  Now, 
in  order  to  show — 

The  Court:  Excuse  jne.  They  do  give  power  to 
employ  agents,  [1900]  do  they  nof? 

Mr.  Rathbun:  They'll  have  to  give  the  power 
anyway  to  agents  to  carry  out — 

The  Court:    One  at  a  time. 

Mr.  Rathbun:  They  wouldn't  have  specific  auth- 
ority for  that.  They  are  presumed  to  have  authority 
to  appoint  such  agent  to  carry  out  the  terms  of  the 
attorney-in-fact  instrument. 

The  Court:  Usually  these  powers  of  attorney 
have  that  specifically  in  there,  and  I  presume  this 
one  does.  Well,  anyway  it  looks  to  me  as  if  Mer- 
riam  was  an  agent  of  the  attorneys-in-fact. 

Mr.  Vitousek:  If  that  is  so,  if  the  Court  please, 
there  being  no  written  delegation  of  authority — 
that  is  the  point  I  w^as  making — then  the  attorneys- 
in-fact  can  explain  what  authority  was  delegated 
to  him. 

The  Court:    That  is  an  entirely  different  matter. 

Mr.  Vitousek:  And  that's  what  is  in  this  ot¥er. 
In  other  w^ords,  did  they  delegate  to  him  any 
authority? 

The  Court:  I'll  allow  the  witness  to  describe 
^vhat  Merriam's  position  was  and  what  his  duties 
and  responsibilities  were,  W'hich  is  an  entirely  dif- 
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ferent  thing,   I  think,   tluin   the  que.sti<jn   you   did 

avsk. 

Mr.  Vitousek:  Well,  tliat's  what  I  was  getting 
at. 

The  Court:    All  right.  [1901] 
Q.     Now,  Mr.  Spalding— 1  don't  find  that  auth- 
ority  in  lierc,  if  the  Court  please — who  was  Mr. 
Merriani  employed  by? 

A.  He  was  employed  by  C.  Brewer  and  Com- 
pan}^  with  the  title  of  Manager  of  the  Land  De- 
partn)ent. 

Q.  Now,  just  what  were  his  duties? 
Mr.  Rathbun:  I  object  to  that  for  the  I'eason 
stated  in  the  objection  to  the  original  question, 
and  plus  the  fact  that  he  has  already  been  over 
that  on  cross  and  given  the  full  statement  of  his 
duties.  I  asked  him  that  specific  question. 

Mr.  Vitousek:  If  the  Court  please,  this  is  re- 
direct. That  matter  was  brought  out  on  cross. 

The  Court:  It  is  substantially  the  same  question 
that  was  asked  on  cross,  however.  Since  it  is  a  new 
matter  on  redirect,  I  will  allow  the  question.  You 
may  have  an  exception.  Do  you  have  the  question 
in  mind? 

The  Witness:  It  is  the  duties. 
A.  His  duties  as  Manager  of  the  Land  Depart- 
ment, was  to  take  care  of  all  the  documents  in 
connection  with  all  land  matters  and  the  carrying 
out  of  all  obligations  as  a  result  of  leases,  or  any 
duties  imposed  upon  the  plantation  by  virtue  of  the 
leases.  He  would  prepare  tentative  drafts  of  leases, 
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and  he  would  negotiate  perhaps  with  the  attorneys 
of  the  lessors  as  to  some  of  the  details  and  the 
wording  of  in  some  of  these  leases.  His  negotia- 
tions, however,  would  be  entirely  controlled  by  the 
instructions  from  principals.  He  would  have  [1902] 
no  discretion  in  that. 

Q.     Any  other  duties'? 

A.  Yes,  he  undertook  to  oversee  the  preparation 
of  maps  of  various  plantation  properties.  We  also 
had  in  his  charge  the  lands  in  Maunawili  which 
were  owaied  by  C.  Brew^er  and  Company,  where  he 
acted  in  general  charge  of  that  property. 

The  Court:     Where  is  that? 

A.     It  has  since  been  sold. 

The  Court:    Where  is  it — on  this  island? 

A.     On  the  other  side  of  this  island. 

The  Court:    No  connection  with  this  plantation? 

A.     No   connection   with   this   plantation  at   all. 
This  testimony  should  be  just  in  connection  with' 
the  duties  of  this  plantation? 

Q.  His  duties.  I  want  to  get  all  that  you  can 
remember.  A.     I  think  that  about  covers  it. 

Q.  Well,  did  he  have  as  part  of  his  duties  the 
executing  of  any  instruments? 

A.  No.  No,  he  had  no  authority  to  execute  in- 
struments. 

Q.  Yesterday,  Mr.  Spalding,  you  were  shown 
what  has  been  marked  U.  S.  Exhibit  10  for  iden- 
tification, original  signed  by  yourself  to  Admiral 
(rhormley.  I  will  hand  it  to  you. 

The  Court:    Exhibit  11  for  identification. 
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Q.  1  also  show  you  r(^[)]y  addressed  to  C.  Brew- 
iir  and  Coin])any,  TJinitcd,  or  copy  of  reply  from 
Admiral  (jhormley,  vvhicli  [1903]  has  been  marked 
Exhibit  11  for  identification.  In  the  letter  from 
Admiral  (Ihormley  to  lirewer  and  Company,  be- 
ing Exhibit  11  for  identification,  a  reference  is 
made  as  to  the  letter:  "Receipt  of  your  letter  5701- 
HTK,  no  date,  is  hereby  acknowledged."  Can  you 
explain  that  fact,  that  says  no  date.  And  this  letter 
is  from  Admiral  Ghormley  and  is  dated  January 
12,  1944;  Exhibit  10,  and  it's  dated  January  3, 
1943. 

A.  Yes,  I  can  explain  that.  The  situation  at 
Honolulu  Plantation  was  becoming  very  serious 
with  these  continued  takings  of  land,  and  the  letter 
was  prepared — 

Q.     Which  letter,  now?  A.     This  letter. 

Q.     That's   Exhibit   10   for   identification? 

A.  Exhibit  10.  And  called  on,  made  an  appoint- 
ment with  Admiral  Ghormley  and  called  on  him 
some  time  early  December. 

Q.    What  year? 

A.  Forty- three.  With  the  letter  without  any 
date  because  it  was  a  letter  of  considerable  im- 
]>ortance  to  the  ])lantation  and  I  wanted  to  discuss 
it  with  him  and  see  if  the  Navy  would  have  any 
objection  to  such  a  letter  or  in  general  to  discuss 
the  whole  problem.  He  indicated  no  objection  and 
apparently  that  undated  letter  was  left  with  him. 
Before  mailing  him  a  letter  officially.  Although  I 
also  consulted  with  the  directors  in  San  Francisco. 
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And  they  agreed  that  such  a  letter  should  be  sent. 
It  was  dated  January  3,  1943,  the  '43  is  undoubted- 
ly [1904]  an  error. 

Q.     What  should  it  be? 

A.  It  should  be  1944.  The  letter  was  in  Admiral 
Ghormley's  hands  several  weeks,  a  month  before 
that. 

Q.     So  the  date  on  this  letter,  January  3,  1943 — 

A.     A  typographical  error. 

Q.     It  should  be  1944?  A.     Should  be  1944. 

Mr.  Vitousek:  If  the  Court  please,  would  it  be 
y)ossible — it  wouldn't  take  much  longer  and  Mr. 
Spalding  has  a  date — not  to  have  a  recess?  I'd  like 
to  go  on. 

Mr.  Rathbun:    A¥hat's  that? 

The  Court:  Any  objection  to  passing  the  ten 
o'clock  recess? 

Mr.  Rathbun:    No,  none  at  all. 

By  Mr.  Vitousek: 

Q.  Now,  in  connection  with  that  letter,  Mr. 
Spalding,  to  Admiral  Ghormley.  you  stated  yester- 
day, as  I  recall  it,  that  the  Government  had  in 
possession  a  number  of  these  parcels  before  suit 
was  filed?  A.     That's  correct. 

Q.  Well,  had  they  taken  possession  of  any  of 
them,  and  if  so,  approximately  how  much,  before 
you  sent  that  letter  to  Admiral  Ghormley? 

A.  Well,  now,  they  entered  on  some  of  these 
lands  in  [1905]  November  and  December  of  '43. 
Just  the  exact  acreage  I  do  not  remember.  ''.Phey 
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entered  under  a  right  of  entry,  T  tliink.  And  it  was 
these  takings  that  started  in  November  of  '43 
which  gav(i  us  this  great  concern  with  the  ultimate 
result  would  be.  At  tliat  meeting  I  spoke  of,  Ad- 
miral Ghorinley  stated  he  thought  that  was  prob- 
ably the  last  of  the  takings,  but  his  officers  who 
were  present  corrected  that  impression;  there  were 
to  be  further  takings.  That  was  the  reason  for 
proceeding  with  the  letter,  because  with  the  fur- 
ther takings  the  situation  was  even  more  serious 
than  we  realized. 

Q.  Now,  Mr.  Spalding,  I  show  you  Honolulu 
Plantation  Com])any's  Exhibit  13-U.  Yesterday  on 
direct  examination  you  were  asked  concerning  the 
amount  of  current  assets  as  shown  on  page  12,  in 
fact,  that  some  of  them  were  and  some  of  them 
were  not  included  in  the  sale,  is  that  correct? 

A.     That's  correct. 

Q.  Do  you  know  the  amount  of  those  assets 
that  were  included  in  the  sale? 

A.     Of  these  current  assets? 

Q.  Current  nssets  I'm  referring  to  only.  That's 
shown  on  page  12  of  Exhibit  13-tJ. 

A.  Well,  the  cash,  U.  S.  bonds  and  certificates, 
and  the  accounts  receivable,  and  the  sales  in  sus- 
])ense  were  excluded  from  the  sale,  and  certain 
of  the  inventory  items  were  excluded  from  the 
sale.  Let  me  put  it  this  way:  certain  of  [1906] 
the  inventory  items  were  to  be  paid  for  separately, 
that  is,  the  plantation  supplies,  raw  sugar,  molasses 
on  hand,  were  to  be  paid  for  separately.   - 
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Q.  Well,  of  the  total  amount  shown  there,  what 
was  the  amount  included  in  the  sale,  in  the  total 
of  one  million  nine  hundred  some  odd  shown  on 
this  page,  and  the  amount  to  be  paid  for  separately? 

A.     Well,  against  this  million  nine,  there  are — 

Q.  No,  I'm  just  talking  about  the  sale  at  this 
time. 

A.  About  two  hundred  thousand  dollars  was  to 
be  paid  for  separately. 

Q.    Paid  for  separately?  A.     Yes. 

Q.  Well,  how  much  was  included,  the  value  of 
the  amount  included? 

A.     About  the  same  amount. 

Q.    About  the  same  amount? 

A.     About  the  same  amount. 

Q.  So  of  these  assets,  about  two  hundred  thou- 
sand should  be  deducted  from  the  one  million  nine  ? 

A.     That's  right. 

Q.  Roughly.  Now,  on  the  opposite  page,  page 
13,  is  shown  the  liabilities?  A.    Yes. 

Q.  That's  correct?  What  was  the  amount  of  the 
liabilities?  [1907] 

A.     Seven  hundred  seventy-five  thousand. 

Q.  Well,  after  the  sale,  were  there  any  liabil- 
ities in  addition  to  those  shown? 

A.  Well,  we  had  liabilities  with  regard  to  the 
retirement  pay  and  separation  pay  and  the  pen- 
sioners of  the  plantation. 

Q.  Well,  could  you  give  the  amount,  the  ap- 
])roximate  amount  of  that  liability? 
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A.  Well,  the  shareliulders  approi)riated  $4<)0,- 
000  out  of  the  proceeds  of  the  sale  for  that  to 
meet  tliat  i)urpose. 

Q.  Now,  Mr.  Spalding,  referring  you  to  the 
various  letters,  starting  with  the  one  to  Honolulu 
Plantation  Company  of  November  29,  1946,  U.  S. 
Exhibit  12  for  identificati(jn,  letters,  U.  S.  Exliibit 
13,  U.  S.  Exhibit  14  and  15,  would  you  state  with 
the  documents  whereby  this  sale  was  made? 

A.     Yes. 

Q.     Now,  did  that  sale  include  growing  crops? 

A.     It  did. 

Q.  And  what,  in  your  opinion,  is  the  value  of 
the  growing  crops? 

A.  The  value,  in  my  opinion,  the  value  of  the 
growing  crops  was  approximately  a  million  dollars. 

Q.  Did  that  sale  include  moveable  personal 
property?  A.     It  did. 

Q.  In  addition  to  the  amount  you  said,  referred 
to  in  the  current  assets?  [1908]  A.     Yes. 

Q.     Just  give  a  general  description. 

A.  The  locomotives,  the  trucks,  the  tractors,  the 
cane  loaders,  the  tools  and  implements,  the  labor- 
atory^ supplies  and  equi})ment,  office  furniture,  all 
the  moveables  of  the  plantation. 

Q.  What,  in  your  opinion,  was  the  value  of  the 
moveables  you  have  described? 

A.     Three  hundred  thousand   dollars. 

Mr.  Rathbun:  There  is  no  question  about  that, 
it's  immaterial. 

Mr.    Vitousek:     It   is   material.    This    sale   was 


1182  Uniied  States  of  America  vs. 

(Testimony  of  P.  E.  Spalding.) 
brought  in  by  the  Government  yesterday,  the 
amomit  of  the  sale.  We  didn't  bring  in  the  amonnt. 
But  the  matter  has  been  brought  in  by  the  Govern- 
ment. The  Government  also  queried  about  these 
current  assets.  Now,  the  evidence  in  this  case  in 
regard  to  value  excluded  moveables  and  growing 
crops.  So  we  are  entitled  to  have  that  amount  in 
view  of  the  fact  that  the  Government  brought  in 
the  sale,  and  later  on  in  the  argument  in  this  case 
we  can  reduce  it  to  a  comparable  basis.  That  is 
part  of  what  was  brought  in  yesterday.  We  are 
entitled  to  bring  in  the  rest  of  it. 

Mr.  Rathbmi:  Mr.  Crozier  testified  that  in  his 
value  he  included  moveables. 

Mr.  Vitousek:  I'm  sorry,  there's  a  difference  of 
oj^inion  [1909]  on  that. 

Mr.  Rathbun:  There  isn't  any  difference  of 
opinion  in  our  camp  about  it. 

The  Court:  The  witness  may  answer  the  ques- 
tion. You  may  have  an  exception. 

The  Witness:    May  I  have  that  question? 

(The  reporter  read  the  last  question  and  an- 
swer) 

A.     My  answer  would  be  the  same. 

Mr.  Vitousek:  If  the  Court  please,  that's  all  the 
redirect,  reserving  the  right  in  case  he  is  examined 
on  Exhibit  1  for  identification  for  further  redirect. 

The  Court:     Any  recross? 

Mr.  Rathbun:     Yes,  your  Honor. 
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Recross  Examination 
By  Mr.  Rathbim: 

Q.  Calling'  your  attention,  Mr.  Spalding,  to 
(fovernnuvnt's  Elxhibit  No.  2  for  identification,  did 
you  have  knowledge  of  the  sending  of  that  letter 
on  or  about  the  date  that  it  bears,  November  29, 
1940?  A.     Yes,  T  tliink  I  hav<'  knowledge. 

Q.  You  knew  that  Mr.  Merriam  sent  it  and 
dictated  it,  did  you? 

A.  1  requested  hini  to  prepare  a  tentative  form 
of  lease. 

Q.  And  you  left  it  to  him  to  ]jrepare  that  letter, 
did  you?  [1910]  A.     That  letter,  yes. 

Q.  Was  it  necessary  under  the  duties  that  you 
say  were  assigned  to  Mr.  Merriam  to  submit  every 
letter  pertaining  to  leases,  real  estate  matters  of 
C.  Brewer  and  Comi)any,  to  you  before  sending 
them  ? 

A.  If  they  were  concerned  with  the  preparation 
of  a  lease  or  the  execution  of  a  lease  or  the  detail 
of  a  lease  or  })urchase,  anything  that  required  my 
signature,  I  saw. 

Q.  How  would  he  know  what  required  your 
signature  ? 

A.  He's  been  with  the  company  for  a  great 
many  years.  He  w^as  thoroughly  conversant  with  his 
authorities  and  what  authority  he  lacks. 

Q.  Still  you  never  saw  these  two  letters  that 
he  wrote,  September  and  November  of  1943,  marked 
Government  Exhibits  8  and  9  for  identification? 
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A.    Those  I  never  saw. 

Q.  Then  he  didn't  always  show  you  the  letters 
that  he  wrote  in  connection  with  lands  and  matters 
pertaining  to  lands? 

A.  Mr.  Merriam  failed  very  materially  towards 
the  end  of  his  employment. 

Q.     Oh,  he  failed?  A.     Very  materially. 

Q.     You  still  kept  him  on  the  job? 

A.     We  tried  to. 

Q.  You  considered  he  was  competent  to  carry 
on  his  [1911]  duties,  didn't  you? 

A.     I'm  very  much  concerned  about  him. 

Q.    Will  you  answer  my  question,  please? 

A.  Well,  the  answer  to  that  would  have  to  be 
<iualified.  But  if  you  want  just  a  yes  or  no,  the 
answer  would  have  to  be  no. 

Q.    Why  do  you  say  no? 

A.     Because  of  his  failing  health. 

Q.  Did  you  allow  a  man  who  handles  the  man- 
agement of  the  real  estate  of  C.  Brewer  and  Oom- 
pany  in  connection  with  the  matters  that  are  in- 
volved in  this  law  suit,  even  though  you  know 
was  incompetent,  to  handle  them,  is  that  what 
you  want  to  say? 

A.  We  engaged  able  assistance  in  around  1941 
to  go  into  that  office  to  relieve  Mr.  Merriam  be- 
cause of  our  concern. 

Q.  Yes,  but  was  that  because  he  was  incom- 
petent? A.     Because  of  his — 

Q.     Oh,  because  of  his  health  ? 

A.     — because  of  his  health. 
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Q.     You  wanted  to  Tclievc;  him  of  some  of  the 
burden  of  tlie  duties?  A.     Yes. 

Q.     You   didn't   consider   him    incompetent,   did 
you?  A.     He  was  becoming  incompetent. 

Q.     Well,  did  you  consider  him  incompetent  at 
the  time  [1912]  these  letters  were  written? 

A.     I  certainly  would   consider  that  he  was  in- 
comi)etent  to  have  written  letters  such  as  that. 

Q.     You  had   assistants   to   Vmwx   what   he   was 
doing  in  there? 

A.     We   desired   to   have   assistants. 

Q.  Well,  did  you  at  the  time  these  letters  were 
written?  A.     I  don't  know. 

Q.     Well,  now— 

A.    — how  he  wrote  those  letters. 

Q.  — you  think  about  it,  please,  so  you  can  an- 
vswer  that  question  for  me. 

A.     Well — may  I  have  that  question? 
(The  reporter  read  the  question) 

Q.  That's  the  question,  at  the  time  of  these  let- 
ters that  I  asked  you  about. 

A.     In  the  operation  of  an  office — 

Q.  I  don't  care  about  an  operation  of  an  office. 
I  want  to  know  specifically  what  I  am  askmg  you 
about.  A.     I  can't  answer  the  question. 

Q,     You  can't  answer  it? 

A.     Not  yes  or  no. 

Q.  Did  you  send  assistants  do^\^l  to  him  that 
you  mentioned  to  report  to  you  on  matters  that 
he  was  attending  to?  A.     No.  [1913] 

Q.     Letters  that  he  was  reading?  A.     No. 
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Q.    You  never  went  to  that  extent? 

A.    No. 

Q.    You  left  it  to  Mm?  A.     Yes. 

Q.  And  let  him  carry  on  his  business  with  the 
public  and  all  the  people  that  Brewer  did  business 
with?  A.     Yes. 

Q.  In  the  document  marked  Government  Ex- 
hibit 12  for  identification,  being  the  letter  of  No- 
vember 29,  1946,  written  to  the  Honolulu  Planta- 
tion b}^  Oahu  Sugar  in  regard  to  these  pensions  it 
is  stated  in  substance  that  the  purchaser  will  as- 
sume no  obligations  in  comiection  with  compensa- 
tion, bonuses  or  pensions  due  or  payable  to  the 
plantation  personnel  on  account  of  or  arising  for 
services  performed  prior  to  date  of  transfer  of 
property  to  Oahu  Sugar  Company.  Now,  pursuant 
to  that  clause  the  Honolulu  Plantation  Company 
didn't  have  to  pay  out  anything  in  addition  after 
the  date  of  this  sale  on  account  of  those,  did  it? 

A.  Well,  they  had  a  moral  obligation  to  these 
men  who  were  not — 

Q.  Moral  obligation?  Yes,  go  ahead.  Did  you 
finish  ? 

A.  The  moral  obligation  to  these  employees  who 
were  not  being  carried  on  the  payroll.  [1914] 

Q.  AVho  were  not  being  carried  on  the  payroll? 
Some  men  who  had  retired? 

A.  Some  men  who  had  retired.  Some  men  who 
were  not  going-  to  be  employed  by  Oahu  Sugar  or 
be  emjiloyed  by  the  C.  and  H. 

Q.    As  to  all  of  the  others,  they  assumed  this 
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continuing-  obligation   on  the   retii-ement  and  pen- 
sions, the   Oahu   Sugar  Company? 

A.     No,  they  did  not. 

Q.     They  didn't  take  over  your  })ension  system? 

A.     No,  they  very  definitely  rejected  it. 

Q.  They  rejected  it,  as  I  read  it,  for  services 
performed  prior  to  the  date  of  the  transfer  of  the 
properties  to  Oahu  Sugar  Company? 

A.  Yes.  Oahu  Sugar  Company  refused  to  as- 
sume any  obligations  on  account  of  prior  service. 

Q.  On  account  of  prior  services?  Now,  just 
what  did  that  mean? 

A.  Well,  it  meant  if  there  was  any  pension 
obligation,  any  separation  pay.  any  other  obliga- 
tions that  might  be  charged  against  Honolulu  Plan- 
tation because  of  services  prior  to  January  1,  1947^ 
Oahu  Sugar  Company  would  accept  none  of  that 
obligation. 

Q.  Then  the  pension  obligations  that  had  been 
established  by  Honolulu  Plantation  Company  ex- 
pired insofar  as  anything  that  Honolulu  had  orig- 
inated, and  also  the  retirement  system  at  the  [1915] 
date  of  this  agreement,  is  that  it?  A.     Right. 

Q.  And  any  pension  system  that  was  to  be  put 
in  force  was  to  be  newly  put  in  force  by  Oahu 
Sugar,  is  that  it?  A.     That's  right. 

Q.  Didn't  you  have  a  reserve  established  for 
these  obligations  that  had  already  accrued  pei tam- 
ing to  retirement  and  pensions? 

A.    We  did  not. 

Q.    You  never  established  a  cent  of  reserve  for 
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it?  A.     That's  right. 

Q.  How  much  did  it  amount  to,  those  liabilities 
that  you  pointed  out  here  on  account  of  services 
performed  prior  to  the  date  of  transfer  of  the 
property  ? 

A.  Well,  there  was  no  legal  obli2:ation  that  I 
understand. 

Q.  Well,  that's  what  we  want  to  get  at.  You 
brought  that  out.  What  do  you  mean  there  was  no 
legal  obligation? 

A.  There  was  no  legal  obligation  on  the  Hono- 
lulu Plantation  to  pay  any  additional  simis  beyond 
the  wages  that  became  due  at  the  end  of  Dect^m- 
ber,  1946.  But  the  company  felt  there  was  a  moral 
obligation,  and  this  is  why  they  appropriated  the 
sum  of  $400,000  out  of  the  sales  money  to  meet 
that  obligation.  If  it  hadn't  been  for  the  fact  that 
many  of  these  employees  were  picked  up  by  Oahu 
Sugar  Company  and  many  by  C.  and  H.,  the 
obligation  would  x)robably  have  been  much  greater. 

Q.  Well,  let's  confine  it  to  what  it  was.  Four 
hundred  you  took  out.  Have  you  made  up  a  state- 
ment of  what  you  owe  under  that  that  you  say 
there  is  no  legal  obligation,  legal  liability,  to  pay 
it?  Is  that  right? 

A.     That's  my  understanding. 

Q.  You  won't  have  to  pay  a  cent  out  of  the 
four  hundred  thousand  as  far  as  the  legal  obliga- 
tion is  concerned? 

A.     That's  what  I  understand. 

Q.    Have  you  made  up  a  statement  to  show  what 
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your   moral    obligation   is   that   you   will    have    to 

])ay  out  of  that  four  hundred  thousand? 

A.  The  statements  are  being  made  up.  The  ac- 
counts are  being  set  uf)  as  to  the  different  pay- 
ments to  the  individuals. 

Q.  Yes,  1  understand.  I3ut  you  haven't  made  up 
such  a  statement  yet?  A.     No. 

Q.     When  do  you  expect  to  have  it  completed? 

A.     Within  the  next  few  days. 

Mr.  Rath  bun :  I  ask  that  this  be  held  open  until 
we  see  that,  if  your  Honor  please,  seeing  that  they 
brought  this  up,  now.  It's  a  very  material  question. 

The  Court:  Very  well.  When  you  come  back 
at  the  time  we  have  this  Congressional  claim  mat- 
ter. 

Mr.  Rathbun:  This  can  be  held  open  also  the 
same  w^ay  as  that  is.  I  mean,  I  ask  that  that  be 
done.  [1917] 

The  Court:  You  will  also  come  prepared  to 
answer  the  question  relating  to  this  breakdown  of 
this  moral  obligation  that  Mr.  Rathbun  is  talking 
to  you  about. 

The  Witness:  Do  you  mean  a  detailed  statement 
of  the  amounts  paid  to  each  and  every  indi^ddual? 

Mr.  Rathbun :  I  w^ant  to  know  what  you  are 
going  to  ])ay  those  individuals  out  of  that  four 
hundred  thousand. 

The  Court:  That's  apparently  what  he  wants  to 
know. 

The  Witness:    The  total  amount? 

The  Court:    The  total  to  each  individual. 
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The  Witness:    The  total  sum  paid? 

Mr.  Rathbun:  I  want  it  so  we  can  understand 
it  and  cross-examine  on  it.  It  should  be  in  detail, 
four  hundred  thousand.  That's  the  estimate.  That's 
all  we  have  on  that.  I  want  to  see  it  verified. 

The  Court:  You  want,  then,  for  him  to  have 
information  as  to  how  much  of  the  four  hundred 
thousand  is  paid  out  and  to  whom  and  in  what 
amoimts. 

Mr.  Rathbmi:  Yes,  your  Honor,  and  the  method 
that  they  are  going  to  get  it  into  the  hands  of  those 
people.  Something  more  than  a  promise.  If  that's 
the  case. 

The  Witness:  What  you  would  like  w^ould  be 
the  receipts  for  the  payments,  I  take  it. 

Mr.  Rathbun:  I  want  to  know  how  much  you 
are  actually  going  to  pay  out  of  that  four  hundred 
thousand.  [1918] 

The  Witness:  I  may  be  able  within  the  next 
few  days  give  you  the  amounts  paid  out,  the  total 
amount  actually  paid.  Nothing  that  we  are  going 
to  pay — 

Mr.  Rathbun:  You  don't  have  to  do  it  within 
the  next  few  days.  You  can  do  it  when  w^e  bring 
up  this  subject  exhibit  that  we  are  waiting  for. 

The  Witness:  I  hope  we  can  pay  it  within  the 
next  week,  and  I  will  haA^e  the  exact  amount  paid 
out. 

Q.  Now,  you  say  this  sale  included  growing 
crops  of  a  million  dollars  approximately? 

A.    Yes. 


Honolidu  Plantation  Co.  1191 

(Testimony  of  P.  E.  Spalding.) 

Q.     What  do  you  base  that  on? 

A.  On  the  value  of  the  growing  crops  and  the 
amount  recovered  from  it. 

Q.  Just  from  memory  or  something  that^s  been 
made  up  in  the  line  of  a  statement?  You  wouldn't 
guess  about  that  subject  in  selling  them,  would 
you? 

A.  T  can  approximate  it  very  quickly  without 
having  any  statements. 

Q.  Under  the  terms  of  this  sale  is  there  to  be 
i\n  inventory  or  a  bill  of  sale  of  those  crops? 

A.     No. 

Q.     There  is  not?  A.     No. 

Q.  Will  you  please  give  me  the  crops  that  were 
on  each  [1919]  field  on  the  lands  remaining  after 
the  takings  in  these  cases? 

A.     No,  I  can't  possibly  do  that. 

Q.     How  close  could  you  come  to  it? 

A.  I  can  give  you  an  approximation  of  the 
sugar  that's  available  for  harvesting  this  coming 
year. 

Q.     I  want  you  to  take  it  field  by  field. 

A.     I  can't  do  it. 

Q.     Have  you  ever  done  it? 

A.     T  have  never  done  it. 

Q.     It  can  easily  be  done,  can't  it? 

A.     By  those  who  are  acquainted,  by  the  fieMs. 

Q.  Yes.  T  assume  you  are  acquainted  with  them 
when  you  estimate  a  million  dollars  as  the  price  of 
the  crop,  the  value  of  it. 

A.     There   are   assumptions   in   error — your   as- 
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sumption  is  in  error.  I  am  not  familiar  with  each 

field  and  the  crops  on  it. 

Q.  Well,  then,  what  do  you  base  your  million 
dollars  on?  A.     On  the  total  crop. 

Q.  Well,  how  do  you  know  what  the  total  crop 
is  if  3^ou  don't  know  the  details  of  the  fields? 

A.  You  don't  need  to  know  the  detail  of  a 
field. 

Q.    You  have  to  add  them  up  to  get  the  total? 

A.  No,  I  can  get  a  report  and  estimate  of  the 
total  [1920]  acreage  to  be  harvested  and  the  ap- 
proximate estimated  sugar  per  acre. 

Q.  Yes,  but  you  haven't  got  that  at  the  present 
time  and  you  haven't  had  any  such  thing  before 
you,  is  that  right?  A.     No,  not  in  detail. 

Q.  Do  you  have  any  statement  before  you  as  to 
the  cost  of  producing  those  crops  to  arrive  at  a 
value  of  a  million  dollars  on  them? 

A.  In  making  a  sale  such  as  this,  the  cost  of 
producing  them  has  no — is  of  no  effect  because  the 
purchaser  has  acquired  those  crops  in  the  condi- 
tion that  they  exist  without  having  had  the  ex- 
pense of  producing  them. 

Q.  I  understand  that  perfectly,  Mr.  Spalding. 
That  is  not  the  purpose  of  my  question.  The  pur- 
pose of  my  question  is  to  find  out  whether  or  not 
you  realized  a  million  dollars  for  these  crops.  In 
other  words,  you  are  testifying  to  this  million  dol- 
lars as  the  value  of  the  growing  crops  to  show 
what  you  gave  out  in  this  case  in  return  for  the 
money  that  you  got  in  this  sale,  is  that  right'? 
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A.     ^J'lie  value  of  the  growing  crops. 

Q.     Yes. 

A.  What  the  purchaser  filmed,  li<»\v  Ihey  esti- 
mated them,  J  don't  know. 

Q.  1  don't  ask  you  how  th<'  |)Ui'chasei'  estimated 
tliem.  "^riiat  isn't  my  question  at  all.  Before  you'd 
know  how  much  [1921]  Honolulu  Plantation  Com- 
pany could  value  those  crops  at  from  the  Hono- 
lulu Plantation's  standpoint,  you'd  have  to  know- 
how  much  it  cost  to  produce  them,  wouldn't  you? 

A.  If  you  were  ,2:oin,<i^  on  as  a  goini?  concern, 
yes. 

Q.     Yes,  of  course. 

A.  Yes.  If  you  are  going  on  in  operating,  then 
that's  another  matter. 

Q.  Have  you  had  any  such  statement  before  you 
before  you  testified  to  this  estimate  of  a  million 
dollars  as  to  what  it  cost  to  produce  that  million 
dollars'  worth? 

A.  I  can  give  you  the  way  T  estim.ated,  if  you'd 
like. 

Q.  I  asked  you  if  you  have  a  statement  that 
we  could  look   at.  A.     No. 

Q.    You  never  had?  A.     No. 

Q.  A]^proximately  what  would  be  the  cost  of 
producing   that   million    dollars   of   sugar? 

A.  Well,  you  find  in  these  annual  reports  the 
amount  invested  in  growing  crops,  which  is  Ihe — 

Q.  I'm  asking  you.  You  testified  to  a  million 
dollars.  What  would  be  the  expense  now  to  produce 
tliat  million  dollars'  \vorth  of  suirar*? 


1194  United  States  of  America  vs. 

(Testimony  of  P.  E.  Spalding.) 

A.  The  expense  that  exists  to  produce  that  mil- 
lion dollars  develoi^s  roughly  this  way:  there's 
about  15,000  tons  of  sugar  [1922]  available  for  har- 
vest— 

Q.  I  didn't  ask  you  how  it  develops.  I'm  askmg 
you  what  it  is,  if  you  know,  the  amount  of  it. 

A.     The  amount  is  about  a  million  dollars. 

Q.     It  cost  you  a  million?  A.     No. 

Q.     Well,  that's  what  I'm  asking  you  about. 

A.     It  cost  the  purchaser  nothing  to — 

Q.  I'm  not  asking  you  what  it  cost  the  pur- 
chaser. I'm  asking  you  what  it  cost  the  Honolulu 
Plantation  Company  to  produce  that  million  dol- 
lars' worth  of  sugar  or  cane. 

A.  Your  question,  the  total  value  of  the  crop 
IS  nearer  a  million  eight  hundred  thousand  and  it 
cost  about  eight  hundred  thousand  dollars  to  pro- 
duce, leaves  you  about  a  million  dollars. 

Q.  Now  you  want  to  change  your  statement 
from  a  million  to  a  million  eight  hundred  thou- 
sand ?  A.     No. 

Q.  Now  you  are  sajdng  a  million  eight  hun- 
dred thousand  is  the  value  of  the  crop? 

A.  No,  I  say  a  million  dollars  is  the  net  value 
of  the  crop.  And  you  want  to  get  it  back  to  the 
cost  of  production,  then  you've  got  to  take  the 
gross  over-all.  I'm  talking  of  the  net  figure. 

Q.  You  didn't  say  net  in  your  direct  examina- 
tion, did  [1923]  you? 

A.     I  didn't  use  the  word  net.  -■ 

Q.     I  didn't  hear  it. 
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A.  I  didn't  use  the  vvoid  net.  T  just  used  the 
value  of  the  crop. 

Q.  lint  it's  still  just  an  estimate  as  far  as 
having  any  detailed  figures  in  front  of  you  is  con- 
cerned? A.     Yes. 

Q.  Now,  you  said  it  cost  about  eight  hundred 
thousand  to  produce  a  million  eight  hundred  thou- 
sand worth  of  crops.  Have  you  got  any  statement 
in  front  of  you  to  show  the  details  of  how  you 
arrived  at  that  figure,  such  as  you  have  amended 
it  now? 

A.  Exhibit  1944  will  show  the  cost  of  the  money 
invested  in  growing  croi)s,  which  you  will  find  is 
very  close  to  eight  hundred  thousand  dollars. 

Q.  Is  that  all  you  had,  what's  in  the  annual 
statement?  That's  all  you  had  before  you  in  giving 
that  opinion  as  to  value?  A.     That's  plenty. 

Q.  Never  mind  as  to  whether  it's  plenty.  Yes 
or  no?  A.    Yes. 

Q.  Will  you  point  out  for  me  on  this  docmnent 
marked  Honolulu  Plantation  Exhibit  13-U,  where 
the  item  of  eight  hundred  thousand  dollars  can  be 
ascertained?  [1924] 

A.  Here  is  growing  crops  for  '45,  '46.  that 
total. 

The  Court:    Louder. 

A.     (rrowing  crops  total.   (Indicating) 

Q.     That's  assets,  isn't  it? 

A.     That's  the  value  of  the  growing  crops. 

Q.     That  isn't  the  cost  of  the  crop? 

A.     That  is  the  money  invested  in  growing  crops, 
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direct  charges  against  the  production  of  the  grow- 
ing crops  for  '45  and  '46. 

Q.  In  other  Avords,  you  carry  the  value  of  the 
crop  on  your  books  where  you're  showing  on  your 
balance  sheet  the  assets? 

A.     The  money  invested. 

Q.  The  money  invested  as  being  the  value  of 
the  crop,  is  that  it?  A.     That's  right. 

Q.  What  does  the  statement  on  the  blue  sheet 
attached  to  that  exhibit  on  the  first  page  of  the 
blue  sheet  under  the  heading  of  cost  of  1944  crop 
mean  ? 

A.  That  means  the  cost  of  the  nineteen  forty — 
if  you  look  at  '43  you  will  find  on  the  end — 

Q.  I'm  looking  at  '44  now.  What's  the  million 
four  hundred  sixty-five  thousand  odd  dollars? 

A.  You  mean  the  four  million  four  hundred 
sixty-five  ? 

Q.     Yes.  Under  the  heading,  cost  of  1944  crops. 

A.  The  preparing  of  the  land,  cultivating,  fer- 
tilizing, harvesting,  and  trash  disposal,  including 
cane  and  raw  sugar  purchased. 

Q.    Yes. 

A.  There's  allotted  50,000  tons  approximately 
of  raw  sugar  purchased  there;  it's  included  in  the 
figure,  and  the  cost  that  went  into  the  production 
of  the  '44  crop  of  prior  years. 

Q.  In  other  words,  you  are  starting  w^ay  back 
at  the  point  you  first  got  a  lease  on  a  piece  of  raw 
land  and  charging  up?  A.     No,  no. 

Q.    Charging  up?  Just  a  minute.  Charging  up 
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the  ijreparatioii  of  the  land,  the  clearing  up  'ind 

plowing  of  it,  is  that  right?  A.     No. 

The  Court:  Just  a  niiTiute,  all  of  you.  Let  the 
(question  be  stated.  Mr.  Witness,  when  there  is  an 
objection  coming,  1  don't  want  you  to  answer  the 
question.  What  is  your  objection? 

Mr.  Vitousek:  My  objection,  if  the  Court  please, 
is  that  counsel  is  interrupting  the  witness  when 
he  is  answering  questions.  He  is  entitled  to  finish 
his  answer. 

The  Court:  Both  of  them  have  been  interrupt- 
ing one  another  and  going  so  fast  nobody  con  Id 
%e{  in  between  them.   [1926] 

Mr.  Vitousek:  If  the  Court  please,  we  submit 
that  counsel  for  the  Government  interrupted  Mr. 
Spalding  when  he  was  explaining  what  those  fig- 
ures were  on  the  blue  sheet  and  starting  at  some- 
thing else. 

Mr.  Rathbun:  I  thought  Mr.  Spalding  was 
through.  If  he  wasn't  saying  something  else,  what 
that  item  of  four  million  odd  dollar^  is  made  up 
of. 

A.  It's  all  thei'e  in  writing  just  what  it  was 
made  up  of. 

Q.     That  says  preparation.  A.     Yes. 

Q.     Of  land.  A.     Yes. 

Q.     AYhat  does  that  mean? 

A.  That  means  plowing  and  planting  of  seed 
for  crop,  fertilizer,  the  setting  up  of  your  irriga- 
tion system,  and  all  that  work  for  the  starting  of 
a  crop. 


1198  United  States  of  America  vs. 

(Testimony  of  P.  E.  Spalding.) 

Q.  Then  the  four  million  four  hundred  sixty- 
five  thousand  dollars  was  all  cost  that  accrued  in 
the  year  1944? 

A.  No.  I  have  been  trying  to  tell  you  that  in 
the  starting  of  a  crop  of  cane,  the  cane  is  from 
18,  20,  22  months  old  at  the  time  of  harvest.  It's 
all  the  expenses  that  are  applied  against  the  grow- 
ing of  that  crop  from  the  time  it  was  started  until 
it  was  harvested. 

Q.     Just  the   1944  crop?   [1927] 

A.     The  1944  crop. 

Q.  In  other  words,  an  original  planting,  you're 
going  back  to  the  original  planting  of  the  crop 
which  will  mature  in  1944,  is  that  it? 

A.  All  your  plant  costs,  any  crop  that  is  pL'tnted 
and  harvested.  The  plant  costs  are  included  in  the 
cost  of  that  crop.  Then  you  ratoon  it,  ratoon  costs 
appear  in  that  cost  of  the  crop  also. 

Q.    Yes.  That's  true.  A.     That's  all. 

Q.  That  didn't  take  place  in  1944,  did  it,  all 
those  items? 

A.  Some  of  them  took  place  in  1942,  some  in 
'43. 

Q.  If  it's  a  20-year  cycle — it  went  back  as  much 
as  20  months? 

A.  Twenty,  twenty-four  months.  Plantation  ac- 
counts will   run  on  a  crop  basis. 

Q.     Are  you  through?  A.     I'm  through. 

Q.  What  did  you  mean  by  manufacturing  ex- 
penses in  that? 
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A.  Tlie  cost  of  manufacturing  this  crop  during 
the  current  year  '44. 

Q.     Yes?  A.     Into   sugar. 

Q.     Just  strictly  in  1944?  [1928] 

A.  vStrictly  1944.  The  operation  of  producing 
that  sugar  was  all  done  in  the  calendar  yeai    '44. 

Q.  What  are  the  sundry  expenses  of  three  hun- 
dred fifty-four  thousand  odd  dollars? 

A.  Well,  what  they  are,  I  am  sure  I  don't 
Vnow.  I'd  hav(»  to  go  back  to  the  statement  to 
find  out  what  they  are. 

Q.     You  can't  tell  me  now?  A.     No,  no. 

Q.  What  can  you  tell  from  going  back  vO  this 
statement? 

A.  Let's  see.  Disbursements,  here's  an  item,  suf)- 
])ly  and  sundry  account.  1  can't  tell  you  what  that 
three  hundred  fifty — 

Q.     You  can't  tell  me  what  it  is? 

A.  No.  It  includes  all  the  costs  charged  against 
the  crop  excej^t  those  that  are  detailed  here. 

Q.    Well,  but  what  are  they? 

A.     I  don't  know.   Maybe  hospital. 

Q.     You  haven't  any  idea?  A.     No. 

Q.     You  never  tried  to  find  out?  A.     No. 

Q.     As  the  Pi'esident  of  the  Company? 

A.    No. 

Q.    You  read  this  report? 

A.  I  should  say.  But  we  have  a  treasurer  and 
accoimtant   [1929]   to  handle  that. 

Q.     You  read  this  re])ort  before  it  was  filed? 

A.     I  read  it,  yes.  Incidentally,  I  am  not  Presi- 
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dent  of  the  Honolulu  Plantation  Company.  I  am 

not. 

Q.  You  are  President  of  C.  Brewer  and  Com- 
I)any,  though.  That's  what  I  mean  always  when  I 
refer  to  the  President.  A.     Oh,  yes. 

Mr.   Rathbun:     That's  all,  your  Honor. 

The  Court:  Any  further  questions  of  the  wit- 
ness! 

Mr.  Vitousek:  We  have  further  questions.  Do 
I  imderstand,  now,  that  Mr.  Spalding  was  asked 
to  produce  something  in  addition? 

The  Court:  Yes,  he  is  coming  back  at  a  later 
date  when  this  Congressional  claim  matter  is  about 
to  be  cleared  up,  and  at  that  time  he  is  going  to 
bring  wdth  him,  in  answer  to  Mr.  Rathbun 's  ques- 
tions, about  the  paying  out  of  this  four  hundred 
thousand  dollars  taken  out  of  the  sale  price  to 
cover  pensions  and  retirement. 

Mr.  Vitousek:    Do  you  have  a  note  of  that"? 

The  Witness:    I  have  a  note  of  that. 

Mr.  Vitousek:  If  the  Court  please,  there  are  a 
few  questions  I'd  like  to  ask  on  re-redirect  that 
were  brought  up.  There  is  one  question  I  neglected 
to  ask  on  direct  that  I'd  like  permission  to  ask — 
on  cross-examination  —  in  regard  to  what  was 
brought  out,  that  certain  amounts  have  been  ex- 
pended [1930]  on  the  lands  we  claim  were  covered 
by  this  lease  of  Damon  Estate.  I  want  to  bring 
out  what  those  were,  which  should  have  been  asked 
on  redirect. 

The  Court:    Any  objection?  In  other  words,  he 
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is  asking-  for  permission  to  ask  out  of  oTfler  what 

lie   sliould    ]iave   asked. 

Mr.  Rathbun:  I  get  that,  but  T  don't  get  the 
subject  of  wliat  he  is  going  to  ask. 

The  Court:  Well,  I  gather  from  what  lie  asked 
that  it  nuist  be  with  regard  to  those  things  you 
marked  for  identification. 

Mr.  Vitousek:  There  are  two  questions,  if  the 
Court  ])lease,  two  ({uestions  I  want  to  bring  out. 
One  is  on  how  the  rentals  were  paid  during  this 
period  after  the  exy)iration  of  the  written  lease. 
The  other  is  the  expenditures  he  meant,  w^hat  they 
were  for  on  these  lands.  That's  the  nature  of  the 
questions  that  I  want  to  ask. 

The  Court:  All  relating  to  this  Exhibit  9-K,  the 
Damon  lease? 

Mr.  Vitousek:    Yes,  all  relating  to  that. 

The  Court:  Certain  letters  marked  for  identi- 
fication *? 

Mr.  Vitousek:  And  the  letters  marked  for  iden- 
tification. I  had  it  on  my  notes. 

The  Court:  Any  objection  to  the  out  of  order 
questions  ? 

Ml*.  Rathbun:  Well,  except  the  ]nirpose  of  it, 
if  your  Honor  please.  I  don't  see  any  material 
])urpose  for  it  yet. 

The  Court:  Well,  let's  proceed  and  maybe  we 
can  see  it  [1931]  clearer.  T  will  allow  the  questions 
so  far  as  being  out  of  order  is  concerned. 

Mr.  Rathbun:    I  have  no  objection  to  that  part. 

The  Court:    State  the  questions. 
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Redirect  Examination — (Continued) 
By  Mr.  Vitousek: 

Q.  Mr.  Spalding,  yesterday  on  cross-examina- 
tion you  mentioned  spending  certain  monies  on  the 
Damon  land.  What  were  they  expended  for? 

A.  Expended,  were  for  the  planting  of  new 
crops  of  cane  over  the  lands  that  were  leased,  and 
also  the  improvements  to  the  water  supply,  diimes 
and  ditches  supplying  that  land.  I  imagine  the 
expenditure  was  somewhere  in  the  neighborhood 
of  $75,000  and  covered  the  planting  and  the  flume 
repairs,  and  so  on. 

Q.     Now,  was  that  planting  a  new  crop? 

A.  That  was  planting  of  a  new  crop.  That  was 
the  purpose  of  obtaining  the  extension  of  the  lease, 
because  your  planting  generally  covers  the  crop 
and  two  to  three  ratoons  for  a  period  of  seven  to 
nine  years. 

Q.  Now,  was  rental  paid  for  the  land  by  Hono- 
lulu Plantation  to  Damon  Estate? 

A.  We  continued  to  pay  rent  right  straight  up 
to  1946. 

Q.     On  what  basis? 

A.  We  were  billed  by  the  Damon  Estate,  on 
the  land  [1932]  remaining,  and  we  paid  it  quar- 
terly. 

Q.  The  rentals  specified  in  the  written  lease 
and  rentals  specified  in  the  letters  are  differen.t. 

A.     Oh,  it's  paid  on  the  basis  of  the  letters. 

Q.    Mr.  Spalding,  in  regard  to  the  cost  of  crops, 
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referring  to  the  1944  rc'port,  ?is  I  understood  part 
of  tlie  costs  were  on  accrual  basis  and  i)art  on  a 
calendar  year  basis'? 

A.  Yes,  well  we — in  all  our  f)lantations  we  use 
a  crop  accounting  basis  which  includes  the  cost 
oi'  bringing  that  crop  to  maturity  and  harvesting 
and  iriilling  it  and  all  flic  expenses  that  occur  uj) 
to  the  time  it  is  inade  into  suL^ar. 

Q.  Now,  then,  in  1944  the  crop  would  be  the 
crop  manufactured  into  sugar  in   '44? 

A.     Manufactured  in  the  calendar  year. 

Q.     '44?  A.     '44. 

Q.  But  that  might  have  been  started  a  long 
time  prior? 

A.     It  might  have  been   started  in   '42. 

Q.  That  in  addition  to  preparing  land,  plant- 
ing, cultivating,  fertilizing,  harvesting,  trash  dis- 
])osal,  is  manufacturing  expense? 

A.  Harvesting,  transportinc:  the  cane  to  the 
mill,  and  manufacturing. 

Q.     Now,  when  is  that  likely  to  occur? 

A.  That  occurs  within  the  calendar  year  of  the 
crop.  [1933] 

Q.     And  the  total — do  you  have  other  costs? 

A.  Your  taxes,  your  rent,  your  leases,  charges, 
other  expenses  which  would  be  charged  \i^  that 
calendar  year  occur  annually. 

Q.  Now,  then,  the  crop  that  was  sold  under 
this  agreement  of  sale  on  these  exchanges  of  letters 
to  the  Oahu  Sugar  Company,  as  far  as  accounting 
practices  would  be,  is  known  by  what  year,  calen- 
dar year? 
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A.    It  would  be  the  crops  for  1947  and  '48. 

Q.     1947  and   '48? 

A.  1946  annual  report  would  show  the  cost, 
the  money  invested  in  growing  crops  that  w^re  in 
the  field,  and  they  would  be  for  two  years. 

Q.  Then  the  amount  shown  in  the  '44  report, 
say  for  the  '45  crop,  would  be  with  the  cost  up 
to  the  end  of  the  year  put  into  that  cropi 

A.    Yes. 

Q.  Might  have  occurred  for  more  than  a  12- 
jnonth  period!  A.     Oh,  yes. 

Q.  Do  you  know,  can  you  state  tlie  amount  of 
those  costs  that  had  accrued  as  of  January  3.,  1947, 
for  the  crops  sold  Oahu   Sugar   Company 'i? 

A.  No,  those  exact  figures  have  not  been  pre- 
pared. 

Q.    Could  you  get  those? 

A.  It  would  be  a  little  time  until  the  final  ac- 
counts [1934]  are  prepared. 

Q.  When  you  stated  you  could  give  the  method 
that  you  used  in  arriving  at  this  million,  can  you 
give  that  method?  A.     Yes. 

Q.    Will  you  do  so? 

A.  Roughly,  it  is  15,000  tons  of  sugar  available 
for  harvest  for  production  in  1947.  The  price  of 
raw  sugar  is  $120  a  ton.  That  means  a  gross  value 
of  a  million  eight  hundred  thousand  dollars.  In  or- 
der to  recover  that  money,  the  buyer  merely  has 
to  pay  the  cost  of  harvesting,  transporting,  milling 
his  cane  into  raw  sugar,  and  marketing.  Those 
costs  would  be  around  40,  $45  a  ton  of  sugar,  which 
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would  mean  that   the  cost  to   Oahu   Sugar  Com- 

IJany  is  somevvhtae  between  six  and  seven  hundred 

thousaiid  dollars,  to  realize  a  inillion  eight  hundred 

tliousand. 

Q.  So  when  you  were  referring  to  the  ^:ost 
before,  from  the  price,  you  were  not  considering 
the  cost  accrued? 

A.  Not  the  cost  accrued.  What  the  buyer  was 
going  to  get  and  how  much  I  could  get  out  of  it. 

Q.  Well,  what  the  cost  would  be  to  the  buyer 
to  put  the  cane  in  a  marketable  condition,  the 
sugar  ? 

A.  Yes.  He  would  have  a  certain  small  amount, 
irrigation,  in  this  year  on  the  crop  to  be  harvested 
at  the  end  of  the  year.  But  allowing  a  very  gener- 
ous figure  is  at  least  a  million  dollars  net.  [1935] 

Q.  Was  Mr.  Merriain  continued  in  the  employ 
of  the  company? 

A.  No.  He  broke  down  com])letely  in  the  sum- 
mer of  '44  and  he  was  retired  and  he  is  on  pension 
now.  He  is  living  in  Kula,  Maui. 

Q.  After  he  retired,  do  you  know  when  was 
that — the  summer — 

A.  Well,  he  left  in  the  smnmer  of  '44  to  go  to 
l\ona  at  the  time  to  regain  his  health.  And  he  was 
only  there  a  short  time.  Things  were  apparently 
very  bad.  He  came  back  to  Honolulu.  He  was  in 
the  hospital  quite  a  bit  of  time,  and,  well,  he  be- 
came mentally  deranged. 

Q.     Wliat    hospital?  A.     Kaneohe. 

Q.     And  later  discharged? 
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A.  Later  discharged.  They  performed  one  of 
these  new  operations,  an  incision  of  the  brain,  and 
it  seemed  to  bring  him  back  somewhat,  so  he  is 
quite  normal  and  living  comfortably  on  Maui. 

Mr,  Vitousek:  If  the  Court  please,  except  for 
possible  re-redirect  on  further  testimony  brought 
out  by  Mr.  Spalding,  when  he  comes  back,  why 
we  have  no  further  questions. 

The  Court:     All  right. 

Recross  Examination — (Continued) 
liy  Mr.  Rathbun: 

Q.  AVhen  did  Mr.  Merriam  actually  leave  the 
employ  and  cease  his  duties  with  C.  Brewer  and 
Company  ? 

A.     He  was  retired  January  1,  1945. 

Q.  Up  to  that  time  he  had  been  carrying  on 
as  usual  ? 

A.  No,  he  ceased  his  duties  completely  six 
months  before  that. 

Q.     That  would  be  in  the  middle  of — 

A.     '44. 

Q.     —of  1944"? 

A.  We  had  him  hospitalized  at  that  time  and 
we  carried  him  on  our  full  salary  roll  until  the 
end  of  the  year. 

Q.  But  up  to  that  time  he  had  been  carrying 
on  his  duties  with  C.  Brewer  and  Company? 

A.     Rather  intermittently. 

Q.  Well,  now,  what  do  you  mean  ** intermit- 
tently r' 

A.    I  mean  he  was  there   occasionallv  and   he 
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had  been  off  and  sick  and  in  the  hospital.  He'd  be 

away  for  two  and  three  weeks  at  a  time. 

Q.  But  he  was  able  to  carTy  on  his  dut}'  that 
he  was  assigned  to,  is  tliat  it? 

A.     Not  very  well. 

Q.     Well,  you  allowed  him  to  work,  didn't  you? 

A.  We  tried  to  keej)  liini  at  work.  We  tried  to 
kee])  him,  mentally  O.K.,  to  keep  him  there.  [1937] 

Q.  You  allowed  him  to  operate  as  the  manager 
of  the  real   estate  department,   didn't  you? 

A.     We  allowed  him  to  retain  that  title. 

Q.  You  didn't  change  his  title  as  far  as  the 
public  was  concerned?  A.     Certainly  not. 

Q.  You  didn't  give  them  any  notice  of  the  fact 
that  he  was  in  any  condition  other  than  that  of  a 
competent  man,  did  you  ?  A.     We  tried  not  to. 

Mr.  Rathbun:    ^^hat's  all. 

The  Court:    Very  well. 

Mr.  Vitousek:     If  the  Court  please — 

The  Court:  You  are  excused,  subject  to  being 
called. 

Mr.  Vitousek:    May  he  be  excused? 

The  Court:     Yes,  I  just  excused  him. 
(Witness  excused) 

Mr.  Vitousek:  As  far  as  the  Plantation  Com- 
pany is  concerned,  we  have  no  further  evidence 
except  what  may  be  occasioned  by  w^hat  may  de- 
velop and  cause  an  answer,  that  may  require  testi- 
mony from  others  if  this  exhibit  comes  in,  this 
Exhibit  1.  And  except  for  that,  why  we  would  be 
ready  to  close. 
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The  Court:  Well,  that  would  come  in  on  re- 
buttal, if  at  all,  would  it  not? 

Mr.  Vitousek:  Well,  it  could  be.  I  am  frank 
to  say  that  [1938]  these  exhibits  coming  for  iden- 
tification, coming  in  for  identification,  would  seem 
to  me  that  properly  speaking  we  should  wait  until 
they  are  in  and  then  offer  rebuttal,  although  we 
have  gone  out  of  order  in  some  of  it.  But  I  say, 
it's  just  reserving  in  regard  to  that  question. 
Otherwise,  we  are  ready  to  close.  And  w^hat  other 
redirect  may  be  caused  on  further  cross-examina- 
tion of  Mr.  Spalding. 

The  Court:  Have  you  abandoned  your  request 
to  be  allowed  to  recall  Mr.  Austin? 

Mr.  Vitousek:  If  the  Court  please,  Mr.  Austin 
is  out  of  town.  I  might  state  what  we  proposed  to 
recall  him  for  was  simply  to  introduce  a  copy  of 
that  black  book  he  had  on  the  stand.  It^s  been 
read  in  the  record  but  apparently  read  so  many 
times  that  I  couldn't  find  a  consistent  figure.  That's 
all  we  were  going  to  recall  him  for.  But  I  don't 
think  it's  important  enough  to  hold  the  case  open. 
If  he's  here,  I'd  just  like  to  put  that  in.  He  was 
called  to  the  other  islands  on  duty  and  that  was 
the  only  purpose  of  recalling  him,  is  to  have  a  copy  of 
that  page  put  in  the  record. 

The  Court:  Well,  then,  subject  to  Mr.  Spald- 
ing being  recalled  when  this  Congressional  claim 
matter  is  again  before  us,  and  the  retirement  busi- 
ness, you  are  resting? 

Mr.  Vitousek:  That's  right,  if  the  Court  please. 
And  reserving  the  right,  of  course,  that  I  imagine 
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will  come  in  Tebuttal,  to  answer  on  the  claim  if  it's 
necessary.  [1939] 

The  Court:     IIow  do  you  stand? 

Mr.  Rathbun:  We'll  take  a  very  short  time. 
I  estimate  we'll  finish  in  one  morninj^  court  ses- 
sion. I  therefore  ask  that  we  be  allowed — wc  are 
operating  under  the  handicap  of  no  transcript. 
We  have  ordered  it  but  it  seems  that  it  can't 
be  gotten  out.  And  I'd  like  to  go  over  the  material 
that  we  have  from  our  notes,  which  we'll  have  to 
do,  and  I  think  I  can  assure  your  Honor  that  we 
can  finish  Tuf^sday  morning  with  everything  that 
we  have  in  the  line  of  evidence. 

The  Court:  That's  good  to  know.  So  far  as 
planning  is  concerned  with  regard  to  other  cases, 
supposing  the  Government  finishes  Tuesday  morn- 
ing, how  much  rebuttal  do  you  think  you  will 
have?  In  other  words,  I  am  trying  to  get  an  idea 
how^  much  longer  this  case  is  going  to  take. 

Mr.  Vitousek:  Of  course,  if  they  finish  it  in 
one  morning,  I  don't  imagine  we'll  have  very  much, 
if  any. 

Mr.  Rathbun:  I'll  tell  you  frankly.  There's  no 
use  of  hiding  it.  We  are  offering  no  evidence  on 
the  severance  claim.  It's  strictly  on  the  improve- 
ments, part  of  which  we  concede  and  ])art  of 
which  we  don't  agree  with  their  values  on. 

Mr.  Vitousek:  On  that  basis,  if  the  Court  please, 
I  doubt  if  w^e'd  have  any  rebuttal.  My  only  case 
of  rebuttal  is  in  case  there  was  something  on  the 
severance  claim.  Either  in  that  or  on  the  matter 
in  connection  with  it,  like  going  into  the  reports. 
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The  Court:  Well,  there's  an  expectation,  then, 
that  we  might  finish  at  least  by  Wednesday? 

Mr.  Rathbun:    Yes. 

Mr.  Vitousek:  I  might  state  to  the  Court,  it's 
going  to  be  very  difficult.  I'm  having  the  same 
difficulty  Mr.  Rathbun  has.  We  want  to  get  the 
transcript  of  certain  of  these  witnesses,  and  the 
reporter  is  busy.  But  I  thinly  we  would  like  to 
finish  it. 

The  Court:  The  Court  is  busy  and  the  court 
reporter  is  busy,  and  the  Court  is  going  to  keep 
him  busy.  The  Court  is  having  a  little  difficulty 
with  the  reporter  situation.  But  there  is  something 
else  I  was  going  to  ask.  Will  you  be  able  to  tell 
me  on  Monday  what  expectation  there  is  of  getting 
an  accurate  coj^y  of  this  Congressional  claim  before 
us? 

Mr.  Vitousek:  Well,  if  the  Court  please,  I  could 
on  Monday  afternoon.  Tuesday,  as  Mr.  Rathbun 
is  suggesting.  I  want  to  go  to  one  of  the  other 
islands  for  a  little  rest  perhaps  and  perhaps  be 
back  Monday  morning,  but  I  will  know  by  this 
afternoon,   I'm   quite  sure. 

The  Court:  I  didn't  miderstand  you  were  ask- 
ing that  it  go  over  until  Tuesday. 

Mr.  Rathbun:  Yes,  I  suggested  that  because 
we've  got  to  go  over  all  this  testimony  in  our  notes, 
which   will    take   some   time. 

The  Court:  On  that  Congressional  claim  con- 
fusion, I  am  wondering  if  we  are  going  to  get 
into  more  confusion.  I  can  [1941]  conceive  of  it 
being  possible  that  you  would  produce  an  accurate 
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copy  of  wliat  was  filed  with  the  Comirjittee  of  the 
last  Congress  and  then  later  contending  that  dur- 
ing the  course  of  that  Committee  hearing  the  claim 
certain  {unendments  were  made.  Then  we  will  have 
to  s(>nd  ba(tk  to   Washington   foi-  those. 

Mr.  Vitousek:    That's  just  what  T  anticipated. 

Mr.  Rathbun:  It  won't,  as  far  as  I  am  con- 
cerned. If  they  will  admit  that  this  document  Avas 
filed,  which  I  think  is  going  to  be  the  case,  then 
at  a  later  date  they  filed  something  new^  before 
the  Senate  Committee,  which  is  I  think  this  situa- 
tion, I  don't  care  anything  about  that.  I  want  to 
know  whether  this  was  filed.  Of  course,  if  this  was 
not  filed  and  a  new  one  in  its  place  was  filed,  then 
we'll  have  to  see  what  the  difference  is,  whether 
there  is  a  material  difference. 

Mr.  Vitousek:  That's  where  we  may  get  into 
difficulty.  I  have  talked  with  counsel  to  find  out 
the  purpose.  We  might  iron  it  out.  But  if  it  de- 
velops on  the  accuracy,  we  may  be  in  this  difficulty. 
As  I  understand  on  these  matters,  when  a  docu- 
ment like  this  is  admitted,  it  is  admitted  subject 
to  correction.  In  other  words,  they  reserve  the 
right  to  substitute  matters  they  may  find  incorrect. 
And  that  is  what  must  have  been  done,  because 
I  find  differences  in  copies  that  are  here.  If  that 
is  so,  it  would  be  the  final  correction,  the  filial 
correct  one  is  the  docmnent  Congress  receive^,  as 
I  undei'stand  it,  and  that's  where  it  may  take  a 
little  time.  [1942]  It  may  be  that  we  can  save 
that  time.  That's  a  confusion  T  see. 

The  Court:     I  don't  know,  but  there  must  have 
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been  something  that  was  originally  filed  with  Con- 
gress and  that  something  is  what  Mr.  Rathbun 
apparently  w^ants. 

Mr.  Rathbun:  I  don't  know.  I'm  not  saying. 
The  way  the  situation  looks  to  me,  I  think  this 
document  was  filed  with  the  House  of  Representa- 
tives. And  I  think  Mr.  Kay  will  agree  with  me,  as 
a  guess  on  that.  Then  when  it  got  into  the  Senate, 
you  filed  some  kind  of  an  amendment  or  extension 
to  it. 

Mr.  Yitousek:  If  the  Court  please,  I  don't  like 
to  appear  as  not  knowing  but  I  didn't  know  any- 
tliing  about  that  claim.  All  I  know  is  what  I  gather 
from  what  we  call  hearsay  evidence. 

Mr.  Rathbmi:    That's  all  I  know^  about. 

The  Court:  That's  apparently  the  stage  in  the 
situation  which  we  must  leave  it  until  you  get 
some  further  specific,  accurate  information.  All 
right,  we'll  adjourn  this  case  until  Tuesday  at 
nine. 

(The  Court  adjourned  at  11:10  o'clock,  a.m.) 

Honolulu,  T.  H.,  January  14,  1947 

^rhe  Court:  Civil  No.  514,  United  States  of 
^Vm erica  versus  257.654  acres  of  land,  more  or  less, 
and  others;  case  called  for  further  trial. 

The  Court:     Are  the  parties  ready? 

Mr.  Vitousek :    Ready. 

The  Court:  I  believe  M]-.  Spalding  was  to  come 
back  with — 

Mr.  Rathbun:  He  furnished  the  other  two 
things.  One  was  a  breakdown  and  the  other  was 
an  agrement,  a  sale  agreement. 
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Tlic  Court:  I'>nt  tlicic  was  one  other  thing  you 
asked  him  to  bring,  a  pension  detail. 

Mv.  Ratlihun:  He  said  tliat  will  take  scvei-al 
(lays. 

The  Court:  Tliat's  right.  Now,  what  is  thr 
])rogress  on  getting  a  coi)y  from  Washington  of 
wliat  is  filed  with  Congress? 

Mr.  Vitousek:  Well,  1  was  informed  by  telc- 
piione  yesterday  that  it  was  mailed  Saturday. 

The  Court:     Air  mailed? 

Mr.  Vitousek:  Air  mailed.  So  it's  in  the  hands 
of  Uncle  Sam. 

The  Court:  It  ought  to  be  here  today,  shouldn't 
it? 

Mr.  Vitousek:  He  said  it  W(nild  be  here  yestei-- 
di\y — in  a  day  or  so. 

Mr.  Rathbun:  I  think  we  ean  proceed  and  come 
back  to  that. 

The  Court:  All  right,  subject  to  those  tw<i  mat- 
ters being  [1944]  reserved,  all  the  other  details  that 
were  left  pending  in  your  case  are  cleaned  u]i  now. 
except  those  two? 

Mr.  Vitousek:     Yes,  if  the  Coui't  please. 

The  Court:  All  right.  You  rest,  subject  totlmse 
two  points? 

Mr.  Vitousek:     Yes. 

The  Court:  And  you,  Mr.  Rathbun.  may  start 
your  cas(^  at  this  time. 

Mr.  Rathbun:     Mr.  Child. 

The  Court:  Do  you  have  an  o]ieuing  statement 
you  Avish  to  make? 

Mr.  Rathbun:     No.  vour  Honor. 
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JOHN  FRANCIS  CHILD,  JR., 

a  witness  in  behalf  of  the  Petitioner,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Rathbun: 


Q 


Will  you  state  your  name,  please? 


A.     John  Francis  Child,  Jr. 

Q.     Where  do  you  live,  Mr.  Child? 

A.     I  live  at  1334-A  Pensacola  Street,  Honolulu. 

Q.     Were  you  born  in  Honolulu? 

A.     I  was. 

Q.     How  old  are  you?  A.     I  am  34.  [1945] 

Q.     W^hat  is  your  general  education? 

A.  I  was  educated  in  the  schools  in  Hawaii, 
went  to  Punahou  Academy,  took  a  college  prepara- 
tory course,  and  attended  the  University  of  Penn- 
sylvania, Wharton  School  of  Commerce,  where  I 
majored  in  real  estate  and  appraising;  graduated 
with  Bachelor  of  Science,  in  Economics,  in  1935; 
taken  certain  case  study  course  in  appraising  given 
by  the  American  Institute  of  Real  Estate  Apprais- 
ers at  the  University  of  Michigan,  Detroit,  in  1940. 

Q.  Have  you  had  connection  with  any  local  in- 
stitutions or  business  houses  during  your  career? 

A.  Upon  graduation  from  school  I  worked  for 
the  Union  Trust  Company  of  Honolulu  in  connec- 
tion with  reorganization  of  their  real  estate  depart- 
ment, after  it  was  taken  over  by  the  Bank  Exam- 
iner.   Following  that,  I  set  up  my  ovni  office. 

Q.  Did  you  do  any  appraisal  work  in  connec- 
tion with  that  Union  Trust  work? 
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A.  Yes,  wt'  revalued  proix'Tties  in  connection 
with  the  mortgage*  loans. 

Q.     Properties  located  where? 

A.     In  and  around  Honolulu. 

Q.  All  rigiit.  What  next?  What  years  were 
tliose  that  you  were  with  the  Union  Trust  organi- 
zation? 

A.  T^atter  part  of  1935  and  the  first  part  of 
1936;  in  1936  T  started  my  own  business  in  which 
I  did  appraisals  for  [1946]  clients  and  various 
ty])es  of  business  research  work. 

Q.  Have  you  been  in  the  real  estate  business, 
general  real  estate  business? 

A.  I  have  ]wvw  in  the  real  estate  business  since 
1940. 

Q.  Of  what  nature  of  appraisals  did  you  work 
on  when  you  went  in  business  for  yourself? 

A.  During  the  early  periods,  why  I  did  chietly 
residential  appraisals.  After  the  war  started  I 
became  a  staff  appraser  for  the  United  States  Navy 
Real  Estate  Division,  appraised  property  being 
taken  in  connection  with  various  acquisitioiis  by 
th(^  Navy,  the  majority  of  which  were  agricultural 
properties,  small  farms,  cane  lands,  waste  land  and 
fish  ponds. 

Q.  Are  you  a  member  of  an}'  boards  or  local 
committees  ])ertaining  to  real  estate? 

A.  I  have  been  a  member  of  the  Honolulu 
Realty  Board  since  1937. 

Q.  Do  you  occupy  any  office  in  the  Realty  Board 
at  the  ]iresent  time?  A.     I  am  the  President. 
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Q.     All  right.    What  else? 

A.  I  liave  been  on  the  Board  of  Directors  for 
several  years  and  a  member  of  the  Appraisal  Com- 
mittee of  the  Honoluln  Realty  Board  during  1946. 

Q.     Anything  else?  [1947] 

A.  Well,  I  have  been  Chairman  of  the  Educa- 
tional Committee.    I  have  been — 

Q.     What  is  the  Educational  Committee? 

A.  The  Educational  Committee  of  the  Honolulu 
Realty  Board,  education  along  real  estate  lines  of 
the  members. 

Q.    Yes? 

A.  I  have  been  a  member  of  the  Chamber  of 
Commerce,  Vice  Chairman  in  their  Redevelopment 
Committee.  I  have  been  a  member  of  the  Land 
Planning  Committee  of  the  Territorial  Planning 
Board  while  it  functioned  between  1939  and  '41. 

Q.    Anything  else? 

A.  I  am  a  member  of  the  Society  of  Farm  Man- 
agers and  Rural  Appraisers,  which  is  a  national 
organization,  American  Marketing  Association,  and 
the  American  Statistical  Association,  all  national 
organizations. 

Q.  Name  some  of  the  people  that  you  had  made 
appraisals  for  during  the  period  since  1936? 

A.  I  have  made  appraisals  for  the  Honolulu 
Finance  and  Thrift  Company,  the  Discount  Cor- 
poration, Pioneer  Building  and  Loan  Association, 
Mid-Pacific  Institute,  Government  employment, 
Land  Department  of  the  U.  S.  Department  of  Jus- 
tice,  Bureau   of   Yards   and   Docks,   U.    S.    Navy, 
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U.  S.  Army  P^n^iDccis  Real  Estate  Division,  Hon- 
olulu, U.  S.  F(^d('ral  Public  Housing  Authority, 
Honolulu,  Attorney  Genei'al  of  the  Territory  of 
Hawaii,  Board  of  Water  Supply  of  the  City  and 
County  of  Honolulu,  City  and  County  Attorney. 

Q.  In  Civil  521,  are  you  familiar  with  paicels 
2- A  and  2-B  in  that  case? 

A.  If  you  mean  the  two  kuleanas  belonging  to 
the  Honolulu  Plantation  Company,  I  am. 

Q.  I'm  trying  to  find  them  on  here  but  I  can't 
find  them  yet.  (Referring  to  a  map)  What  were 
the  areas  of  those  two  pieces  that  you  are  familiar 
with  owned  by  the  Honolulu  Plantation  Company? 

A.  Parcel  2-A  is  approximately  47  hundredths 
of  an  acre;  parcel  2-B,  .107  acres. 

Q.  Will  you  step  down  here,  to  save  time?  May 
he  step  down  here,  to  save  time? 

'I^he  Court:  Yes.  You  have  in  hand  the  map 
attached  to  the  petition? 

Mr.  Rathbun:     Yes,  your  Honor. 

Q.  Point  out  the  two  pieces  that  you  are  refer- 
ring to? 

A.  This,  a  long  narrow  part  over  here  (indi- 
cating) is  2-A,  as  I  understand  it,  and  this  parcel 
is  2-B,  this  being  .47,  47  hundi-edths  of  an  acre,  and 
this  being  .107,  .107  acres, 

Q.  And  those  are  the  only  areas  on  that  map 
that  you  are  looking  at  of  that  acreage,  is  tliat 
right?  A.     That's  right. 

Q.     And  it  is  shown  on  Exhibit  B  attached  to 
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the  petition  for  condemnation  in  that  case,  is  that 

right?  [1949] 

A.     That's  right. 

Q.  Will  you  describe  those  two  pieces  of  prop- 
erty, Mr.  Child? 

A.  2-A  consists  of  a  long  narrow  kuleana,  aver- 
aging probably  35  feet  in  width  and  approximately 
600  feet  long.  It  extends  from  the  base  of  the 
rise  of  McGrew  Point  into  the  swampy  area  adja- 
cent to  the  point.  A  small  portion  of  it  is  dry 
arable  land,  and  the  remainder  is  in  swamp  and 
reeds. 

Q.  What  proportion  of  it  is  in  swamp?  Or 
was  in  1944? 

A.  I  have  estimated  that  about  .273  acres  would 
be  in  the  swamp  and  about  .18  hundredths  acres 
would  be  where  there  was  fresh  water  seepage  suit- 
able for  wet  agricultural  and  about  .017  acres  of 
dry  arable  land. 

Q.     When  were  you  on  these  properties? 

A.     I  was  on  these  properties  in  February,  1944. 

Q.     Did  you  see  them  after  that,  in  July  of  '44? 

A.  I  saw  them  a  nmber  of  occasions  after  that, 
to  and  including  July,  1944. 

Q.  From  your  knowledge  of  those  properties, 
did  you  form  any  opinion  as  to  their  fair  market 
value  in  the  month  of  July,  1944? 

A.  I  did.  The  value  of  the  property  known  as 
2-B  being  approximately  a  hundred  dollars. 

Q.     What  about  2-A? 
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v\.  T  haven't  described  2- A.  Sliall  I  go  ahead 
^vit}l  the  [1950]  description  of  that? 

Q.     Yon  descriJH'd  47  hundi-edths  of  an  acre? 

The  Conrt:     He  has  been  talking  about  2- A. 

A.  2-A  is  a  hnndred  dollars,  in  my  opinion,  the 
fair  market  value. 

Q.     Both  of  them  a  hundred  dollars,  is  that  it? 

A.  No,  2-B  T  have  given  a  value  of  seventy-five 
dollars. 

Q.  Did  you  have  an  opinion  at  that  time  as  tf> 
the  highest  and  best  use  for  which  this  property 
could  or  should  be  used? 

A.  In  considering  the  highest  and  best  use  of 
the  two  kuleanas,  the  2-A  was  a  long,  narrow,  poi-- 
tion  which  did  not  lend  itself  to  any  independent 
use  other  than  the  use  of  the  land  adjacent  to  it. 
2-B  was  a  very  small  area  which  also  only  lent  its 
use,  lent  itself  to  the  uses  of  the  surrounding  lands. 

Q.  Will  you  give  the  Court  your  reasons  for 
those  valuations,  what  you  base  them  on? 

A.  In  connection  with  2-A  I  considered  that  the 
area  of  arable  land  was  usable  together  with  the 
adjacent  areas,  arable  land,  and  the  portion  which 
was  suitable  for  wet  agricultural  was  similar  to  a 
lily  pond  area  adjacent  to  it,  and  the  balance  of 
2-A  was  unusable  land  without  further  improve- 
ment and  was  swamp.  I  gave  the  arable  land  $700 
an  acre,  the  wet  agricultural  land  $400  an  acre,  and 
the  swamp  land  nominal  $50  an  acre.  These  rates 
are  based  upon  $700  an  acre,  the  highest  and  best 
use  of  the  other  land  in  McGrew  Point  for  pur- 
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poses  of  subdivision,  [1951]  and  the  current  or  the 
price  at  that  time  of  wet  agricultural  land,  which 
averaged  $400  an  acre. 

Q.  Well,  these  lands  taken  alone,  in  your  opin- 
ion, did  they  have  any  subdivision  value  standing 
alone  by  themselves?  A.     They  did  not. 

Q.  How  were  they  located  in  relation  to  the 
level  of  the  street,  the  highway,  Kam  highway? 

A.  Parcel  2-A  was  located  below  the  level  of 
Kam  highway. 

Q.     How  far  below? 

A.     Approximately  three  to  four  feet. 

Q.     All  right. 

A.  Parcel  2-B  was  located  above  Kam  highway, 
some  15  feet  probably. 

Q.     What  about  access? 

A.  They  had  no  access  other  than  the  usual 
access  accorded  the  kuleanas  in  the  Territory, 

Q.    What's  that? 

A.  A  trail  over  other  property.  They  had  ac- 
cess over  other  property  but  it  was  limited. 

Mr.  Rathbun:  May  he  step  down  again,  your 
Honor  ? 

The  Court:     Yes. 

Q.  Referring  to  Civil  Suit  529  now,  are  you 
familiar  with  parcels  F-1  and  F-2  in  this  proceed- 
ing. Civil  529?  A.     I  am.  [1952] 

Q.  Will  you  point  them  out  on  the  map  marked 
Exhibit  D  attached  to  the  motion  for  an  order 
amending  the  petition  in  this  case,  which  motion 
was  filed  September  17,  1945? 
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A.  Parcel  F-1  is  this  i)arcel  with  77  hundredths 
of  an  acre  in  area.  (Indicating)  Parcel  F-2  is  this 
l)arcel  down  here. 

The  Court:     Containing? 

A.     .857  acres. 

Q.  Now,  are  those  two  parcels,  F-1  and  F-2, 
contiguous  to  each  other  or  are  they  removed  from 
each  other? 

A.     They  are  removed  from  each  other. 

Q.     How  far  about? 

A.  One  is  in  the  center  of,  near  the  center  of 
the  land  being  taken,  makai  of  the  highway. 

Q.     How  many  feet  would  you  estimate  it? 

A.     Roughly  650  feet. 

Q.     Now,  what  intervenes  between  them? 

A.     In  between  are  lands  of  other  owners. 

Q.  What  character  of  lands,  large  tracts  or 
kuleanas  or  what? 

A.  Chiefly  a  large  tract  of  land.  There  are 
some  other  kuleanas  belonging  to  McCandless 
Estate. 

Q.  Do  you  know  whether  or  not  those  other 
lands  intervening  are  separate  ownerships  from 
the  ownership  of  F-1  and  F-2?  [1953] 

A.     They  are  separate. 

Q.     And  who  owns  F-1  and  F-2,  if  you  know? 

A.     Th(^  Honolulu  Plantation  Company. 

Mr.  Rathbun :  Your  Honor  is  familiar  with  this 
in  memory  where  it  is  located,  529? 

The  Court:    I'd  have  to  see  the  map  to  refresh 
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nij^  recollection.     Let  me  have  that  exhibit.     (Mr. 

Rathbun  hands  a  map  to  the  Court) 

Q.  Will  you  describe,  first,  when  did  you  see 
that  property,  Mr.  Child? 

A.  Well,  I  visited  the  property  for  the  first  time 
in  July,  1945,  and  several  times  subsequent  to  that. 
The  last  time  being  December,  1945. 

Q.  What  is  the  date  that  the  Goverimient  took 
the  property?  Do  you  know?  Well,  the  suit  was 
filed  October  4,  '44.    Did  you  see  it  at  that  time? 

A.     I  had  not  seen  the  property  at  that  time. 

Q.  And  what  month  was  it  that  you  saw  it  after 
that?  A.     In  July,  1945. 

Q.  Did  you  make  any  investigation  to  find 
whether  the  character  of  the  property  had  changed 
any  in  the  meantime  from  1944?  A.     I  did. 

Q.     What  did  you  find? 

A.  At  that  time  the  ISTavy  had  taken  possession 
of  the   [1954]  property. 

Q.     At  what  time  ? 

A.      In  July,  1945.    It  was  occupying  it. 

Q.    Yes? 

A.  The  character  of  F-1,  land  after  investiga- 
tion was  found  to  be  approximately  the  same.  One 
of  the  buildings,  the  pump  house,  was  still  on  the 
property.  The  character  of  F-2  was  approximately 
the  same  with  some  fill  having  been  pushed  down 
on  it  by  bulldozers. 

Q.  What  improvement  did  you  find  on  the  prop- 
erty when  you  saw  it? 

A.    At  the  time  I  visited  the  property  there  was 
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a  pump  house  built  of  corrugated  iron  with  con- 
crete foundation  and  having  an  area  of  approxi- 
mately 540  square  feet;  the  roof  siding  with  cor- 
rugated iron;  and  there  was  a  concrete  floor  below 
the  level  of  the  surrounding  ground  which  was  heavy 
concrete  for  the  purpose  of  mounting  pumps. 

Q.  Were  there  any  pumps  or  machinery  in  the 
))uilding  ? 

A.  At  the  time  I  visited  there  was  a  pump  in 
operation  by  the  Navy. 

Q.  Did  you  find  out  whether  or  not  that  was  the 
same  pump  that  had  been  in  there  when  the  prop- 
erty was  taken  in  1944? 

A.     I  asked  the  Navy  person  in  charge,  who  said 
til  at  it  was  a  Navy  pump.  [1955] 
Q.     Not  the  same  one,  then? 
A.     Not  the  same  one. 

Q.  All  right.  Go  ahead  and  describe  what  else 
3^ou  found  on  the  property? 

A.  My  investigation  revealed  that  there  were 
— there  was  a  dwelling  on  the  property  of  approxi- 
mately 480  square  feet. 

Mr.  Vitousek:  I  didn't  get  that  first  part,  a 
building? 

A.  A  dwelling  used  in  connection  with  the  at- 
tendant for  the  pump  when  the  piunp  was  being 
used.  And  several  miscellaneous  storage  sheds 
which  had  been  removed. 

Q.     Did  you  get  any  information  as  to  how  big 
those  sheds  had  been  before  they  were  removed? 
A.     Thev  were  small  wooden  sheds.     The  infor- 
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mation   that   I   obtained,   they  were   miscellaneous 
sizes.    I  don't  know  how  large  they  were.    The  in- 
formation was  secured  from  secondary  sources.     I 
didn't  see  the  sheds. 

Any  thing  else  on  the  property? 

A.  The  property  also  had  some  four  wells.  These 
wells  were  connected  to  the  pump  house  by  a  tun- 
nel arrangement. 

Q.  Describe  the  wells  in  a  general  way  as  you 
saw  them? 

A.  I  didn't  investigate  the  wells.  That  is,  I 
didn't  look  into  them.  I  merely  noted  that  they 
were  there. 

Q.  Did  you  know  the  purpose  that  they  had 
been  used  for  before  that? 

A.  In  talking  with  Honolulu  Plantation  office 
employees,  [1956]  I  determined  that  those  wells 
had  been  used  in  connection  with  the  irrigation 
system  for  that  property  and  property  above,  that 
when  a  source  of  water  was  available  from  the 
Hawaiian  Electric  Company  that  the  wells  were 
no  longer  used  in  connection  with  this  irrigation 
system. 

Q.  Which  tract  were  those  wells  located  on, 
F-1  or  F-2?  A.     They  were  located  on  F-1. 

Q.  Was  there  any  access  to  these  properties, 
F-1  and  F-2? 

A.  The  access  at  the  time  I  visited  was  over  a 
road  across  other  lands  belonging  to  the  Bishop 
Estate  from  the  Kam  highway. 

Q.    Well,  what  kind  of  road,  dedicated  road? 
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A.  No,  this  road  was  merely  a  road  i)ut  in  for 
the  convenience  of  the  plantation.  It  was  not  a 
dedicated  road  and  was  titled,  belonging  to  the 
Bishop  Estate.  It  did  belong  to  the  Bishop  Estate; 
at  the  time  I  visited  it,  it  was  after  the  Navy  had 
filed. 

Q.  Did  3^011  form  an  opinion,  looking  at  this 
13roperty,  as  to  its  highest  and  best  use  in  1944? 

Mr.  Vitousek:  If  the  Court  please,  this  ques- 
tion says  ''the  property."  I  don't  know  whether 
it  was  meant  to  cover  the  land  or  the  improve- 
ments. 

Mr.  Rathbun :     The  property  as  a  whole. 

Mr.  Vitousek:  Then  we  wish  to  interpose  an 
objection.  [1957]  If  it  is  meant  to  cover  the  wells 
and  other  such  improvements,  this  witness  has  not 
been  qualified  to  testify  in  regard  thereto.  His 
qualifications  relate  first  to  a  real  estate  man,  as 
to  the  lands,  to  the  buildings  perhaps.  But  in  this 
particular  case  it  is  shown  that  he  knows  nothing 
about  the  buildings  except  what  he  was  told,  with 
the  exception  of  a  corrugated  iron  house  over  the 
piunp;  that  he  made  no  investigation  of  the  wells 
except  to  see  what  they  were  on  the  surface.  As 
to  what  they  Avere  underneath,  he  is  not  qualified 
as  an  engineer  to  give  any  opinion  in  regard  to 
these  particular  wells.  In  view  of  the  statement 
that  it  covers  everything,  we  raise  the  objection. 

Mr.  Rathbun:  He  doesn't  have  to  be  an  engi- 
neer to  testify  on  that  subject.  The  very  fact  that 
he  is  not  an  engineer,  a  real  estate  man,  the  ques- 
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tion  of  the  highest  and  best  use  Avill  bring  out  that 
he   disregarded  the  wells  as  a  real   estate  propo- 
sition. 

The  Court:  On  the  point  of  the  wells,  I  am  in- 
clined to  think  that  the  objection  may  be  well  taken. 
However,  I  am  going  to  overrule  it  and  the  witness 
may  answer  the  question,  and  you  may  have  an 
exception. 

Mr.  Vitousek:     Yes. 

The  Court:    Do  you  have  the  question  in  mind? 

The  Witness:     I  do. 

The  Court:     You  may  answer  it.   [1958] 

A.  I  have  formed  an  opinion.  In  my  opinion 
the  fair  market  value — 

The  Court:  Excuse  me.  The  question  was  the 
highest  and  best  use. 

A.  I'm  sorry.  The  highest  and  best  use  of  the 
property,  in  my  opinion,  based  upon  the  present 
dominating  market  for  that  type  of  property, 
would  be  as  a  kuleana  home  site,  possibility  of 
using  a  portion  of  it  for  gardens,  using  the  vari- 
ous buildings  for  dwelling  purposes. 

Q.  Assuming  that  there  were  four  wells  on  that 
])roperty,  one  of  them  175  feet  deep,  one  180  feet 
deep,  one  76  feet  deep,  and  another  one  176  feet 
deep,  those  wells  that  previously  had  been  used  by 
the  Honolulu  Plantation  Company  in  connection 
with  their  irrigation  system  of  the  surrounding 
lands,  did  you  form  an  opinion  in  connection  with 
the  highest  and  best  UvSe  as  to  whether  or  not  those 
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wells  would  add  anythino-  to  the  value  of  the  land 

as  such? 

Mr.  Vitousek:  Now,  if  the  Court  please,  we  re- 
new the  objection.  This  is  calling  for  the  oinnion 
of  the  witness  on  vahie,  and  he  is  not  qualified,  he 
has  not  been  qualified  as  a  witness  capable  of  giv- 
ing any  value  to  these  particular  wells. 

The  Court:  W(^ll,  from  a  real  estate  point  of 
vi(nv  can  not  he  testify  as  to  whether  or  not  in  his 
opinion  the  existence  of  these  wells  on  this  pro])- 
ert.y  do  or  not  not  enhance  the  value  of  the  prop- 
erty? [1959] 

Mr.  Vitousek:  Well,  that  goes  into  value,  if  th(^ 
Court  please,  and  he  is  not  qualified  to  testify  as  to 
the  best  use  as  to  the  character  of  these  wells.  And 
while  there  are  other  reasons  that  perhaps  would 
amount  in  the  examination — he  is  not  qualified  as 
an  engineer. 

The  Court:  Well,  I  think  those  factors  may  go 
to  the  weight  of  his  testimony.  I  am  going  to  over- 
rule the  objection  and  you  may  have  an  exception. 
Do  you  have  the  question? 

The  Witness:     May  I  have  that? 

(The  reporter  read  the  last  question.) 

A.  I  considered  that  the  wells  would  not  add 
anything  to  the  value  or  enhance  the  value  of  the 
land  because  the  highest  and  best  use  of  the  land 
was  for  home  site  purposes  and  the  water  required 
to  be  used  on  the  kuleanas  would  be  very  limited. 

Q.  Now,  from  the  information  that  you  had, 
did  you  form  an  opinion  as  to  the  fair  market  value 
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of  these  two  pieces  of  property,  the  land  and  the 

improvements  on  them,  in  October  of  1944? 

A.     I  did. 

Q.    Will  you  give  us  that  opinion,  please? 

Mr.  Vitousek:  Now,  if  the  Court  please,  that 
goes  beyond  the  wells  to  property  on  the  land  that 
he  did  not  see,  a  dwelling  house,  the  other  build- 
ings. The  witness  said  he  got  his  information  from 
hearsay.  [1960] 

Mr.  Rathbun:  It's  perfectly  proper,  a  perfectly 
proper  way  to  get  information.  It  goes  to  the 
credibility. 

Mr.  Vitousek:  We  object  to  the  question  as  pre- 
sented to  the  witness.  It's  shown  that  he  cannot 
give  an  answer  to  the  question  based  on  hearsay. 

Mr.  Rathbun:  I'm  not  going  to  waste  much  time 
on  it,  Judge.  Mr.  Austin  didn't  testify  to  any 
value  of  those  sheds  at  all. 

The  Court:  That's  the  only  substantial  thing 
that  he  didn't  see  is  these  sheds,  as  Mr.  Rathbun 
points  out. 

Mr.  Vitousek:  I  may  have  missed  it,  but  I 
thought  the  dwelling  was  there. 

Mr.  Rathbun:     The  dwelling,  yes. 

The  Court:  I  understood  him  to  say  that  the 
dwelling  was  there  but  it  was  only  the  sheds  that 
had  been  removed,  is  that  right? 

The  Witness:     The  sheds  had  been  removed. 

Mr.  Vitousek:     Not  the  dwelling? 

The  Witness:     Not  the  dwelling. 

The    Court:     Well,    I    wondered    at    the    time 
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whether  he  meant  that  to  apj^ly  to  both,  but  I  took 
it  he  meant  just  the  sheds  had  been  removed.  I 
am  going  to  overrule  the  objection  and  he  may 
answer  the  (juestion,  and  you  may  have  an  excep- 
tion.   Do  you  have  the  question? 

The  Witness:     Yes,  the  opinion  of  value.  [1961] 

A.  My  opinion  of  the  fair  market  value  of  the 
kuleana  with  the  improvements  thereon  is  thirty- 
five  hundred  dollars. 

The  Court:     For  both? 

A.     For  F-1.    And  four  hundred  dollars  for  F-2. 

Q.     How  much  on  F-1? 

A.     Thirty-five  hundred. 

Q.    Well,  you  mean  that^s  over-all? 

A.     That's  the  over-all  value. 

Q.     And  on  F-2  four  hundred  dollars? 

A.     That's  correct. 

Q.  Now,  will  you  tell  us  your  reasons  for  those 
valuations,  the  things  that  you  took  into  considera- 
tion in  arriving  at  that  opinion? 

A.  In  reaching  the  value  of  the  land  in  F-1,  I 
took  into  consideration  the  only  near-by  adjacent 
property  that  had  been  sold,  the  only  sale,  approxi- 
mately 9.916  acres  on  September  16,  1944,  document 
75152,  Oahu  Beach  and  Country  Homes,  to  J.  B. 
Hilario,  $14,000,  approximately  $1,347  an  acre. 

Q.  And  what  price  per  acre  did  you  use  in 
arriving  at  the  value? 

A.  In  making  adjustments  for  size  and  usa- 
bility, I  used  a  thousand  dollars  an  acre. 

Q.  How  far  away  was  that  sale  that  you  just 
referred  to? 
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A.  It's  approximately  800  feet,  it's  directly 
across  the  stream  from  F-2  and  some  800  feet  from 
F-1.   [1962] 

Q.  All  right.  Go  ahead.  Anything  else  that 
you  took  into  consideration? 

A.  I  considered  that  it  was  an  isolated  kuleana 
with  only  kuleana  access,  that  it  had  a  small  size, 
uneconomic  for  farming  purpose,  but  satisfactory 
for  a  home  site,  dwelling  home  site.  In  connection 
AA^th  F-2,  the  land  is  somewhat  similar  to  the  sale 
cited.  I  used  a  thousand  dollars  an  acre  for  the 
portion  of  the  land  which  was  considered  similar: 
tliat  portion  along  the  stream,  I  used  $250  an  acre. 

Q.  So  that  on  the  land  itself,  on  the  breakdown 
you  arrived  at  a  higher  figure  than  Mr.  Ewart  did? 
Did  you  consider  his  testimony  in  this  case? 

A.    I  did. 

Q.  He  testified  to  $976,  I  believe.  All  right. 
kSeeing  that  you  started  on  the  breakdown,  tell  the 
Court  how  you  arrived  on  the  rest  of  it? 

A.     I  didn't  get  the  question. 

Q,  Tell  the  Court  how  you  arrived  at  the  rest 
of  the  valuation  in  making  up  your  thirty-five  hun- 
dred dollars  on  the  one  piece? 

A.  The  pump  house  I  gaA'e  a  A-alue,  rex)lacement 
cost,  $4,320,  excluding  any  pump  or  other  equip- 
ment; considered  it  58  percent  good,  giving  it  a 
value  of  approximately  $1,800.  The  dwelling,  I 
am  informed  it  was  built  in  1926,  48(>  square  feet, 
replacement  cost,  $2,400.  [1963] 

Mr.  Yitousek:     If  the  Court  please,  I'd  like,  if 
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l)ossibk',  to  get  that  value  read  back,  on  the  piini]) 
house.     I  got  eighteen  hundred. 

The  Court:  That's  right.  Just  supposing  you 
wait  until  he  finishes  this  dwelling  price.  Then 
we  can  go  back.  On  the  dwelling  you  considered 
$2,400  as  replacement  cost? 

The  Witness:     That's  correct. 

The  Court:     Then  what? 

A.  I  depreciated  it,  considering  it  32  percent 
good,  a  value  of  $768. 

Q.     What  did  you  base  your  depreciation  upon? 

A.     The  life  of  the  building  and  observation. 

Q.  That's  observed  depreciation  as  well  as  theo- 
retical ?  A.     That's  correct. 

The  Court:  Now,  Mr.  Yitousek,  you  want  the 
answer  on  the  punqj  house  read  back? 

Mr.  Vitousek:  Yes,  where  he  started  with  re- 
]:>]acement  cost,  the  amount  of  it. 

(The  reporter  read  back  the  previous  answer 
referred  to.) 
By  Mr.  Rathbun: 

Q.     All  right.    Proceed.    What  else? 

A.  The  miscellaneous  storage  out  buildings,  T 
gave  a  nominal  value  of  a  hundred  dollars  from 
the  description  that  I  could  get  on  it. 

Q.     Yes.  [1964] 

A.  The  wells  I  considered  of  nominal  value,  ten 
dollars,  giving  a  total  of  $3,446  which  I  rounded 
to  $3,500. 

Q.  Now,  what  about  F-2,  did  you  form  an  opin- 
ion of  that? 


1232  United  States  of  America  vs. 

(Testimony  of  John  Francis  Child,  Jr.) 

A.  F-2  had  no  improvements  on  it  and  I  gave 
it  a  value  for  .218  acres  used  for  growing  vege- 
tables, a  thousand  dollars  an  acre,  $218;  and  .639 
acres  of  idle  land  not  as  favorable  along  the  stream, 
$250  an  acre,  $160 ;  total  of  $378  rounded  to  $400. 

Q.  Now,  on  this  same  Civil  suit,  529,  Mr.  Child, 
did  you  observe  any  irrigation  ditches'? 

A.  There  w^ere  irrigation  ditches  running  across 
the  property  above  the  land  above  the  Kam  high- 
way. 

Q.  I  show  you  Honolulu  Plantation  Exhibit  No. 
3  and  call  your  attention  to  the  upper  lefthand 
corner  where  a  black  line  has  been  drawn  by  Mr. 
Austin  when  he  testified  in  this  case,  and  within 
the  circle  of  that  black  line  is  a  red  line.  Is  that 
about  the  location  of  the  ditch  that  you  saw  on  the 
property?  (Showing  exhibit  in  evidence  to  the 
witness) 

A.     I  believe  roughly  that's  the  location. 

Q.  Did  you  make  an  appraisal  report  on  529 
as  to  the  fee  ownership?  A.     I  did. 

Q.     For  the  U.  S.  Navy?  A.     Yes. 

Q.  Will  you  tell  us  how  you  treated  those  ditches 
in  [1965]  valuation  that  you  made  of  the  fee  land 
other  than  that  owned  by  Honolulu  Plantation 
Company  ? 

Mr.  Yitousek:  If  the  Court  please,  we  have  the 
same  objection  that  we  made  in  regard  to  the  wells. 
He  has  sho^vn  no  qualification  to  give  any  evidence 
regarding  value.  And  this  apparently  is  a  pre- 
liminary question  for  that  purpose. 
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Mr.  Rathbun:  Didn't  yon  say,  Mr.  Child,  that 
yon  did  valne  plantation  land,  cane  land? 

The  Witness:     I  have. 

Mr.  Rathbnn:  With  irrigation  on  them,  irriga- 
tion system? 

The  Witness:     That's  correct. 

Mr.  Rathbun:     Previous  to  this,  I  mean. 

The  Witness:     That's  correct. 

Mr.  Vitousek:  We  still  maintain  he  hasn't 
])eeii  shown  to  lie  an  expert  valuing  irrigation 
ditches. 

The  Court:  The  objection  is  overruled.  You 
may  have  an  exception. 

Q.  Tell  the  Court  in  general  the  nature  of  that 
ditch,  how  it  was  built,  constructed?  Did  you  hear 
Mr.  Austin's  testimony?  A.     I  did. 

Q.  Did  you  agree  with  him  in  the  description 
of  the  ditch  substantially?  A.     Yes. 

Q.  Now  how  did  you  treat  that  in  your  valua- 
tion of  the  [1966]  fee  of  this  land? 

A.  1  considered  that  cane  land,  having  been 
improved,  being  used  for  the  growing  of  sugar 
cane,  had  a  value  w^hich  included  the  value  of 
ground,  improvements,  any  moveables,  and  con- 
sidered that  value  to  the  owner,  considering  the 
leases,  I  considered  that  there  might  be  certain 
rights  against  the  owner,  but  I  valued  it  as  part 
of  the  fee. 

Q.  In  other  words,  was  it  your  conclusion  that 
the  value  of  the  ditches  went  with  the  land  itself, 
to  be  of  no  use  to  anyone  else,  is  that  right? 
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Mr.  Yitousek:  If  the  Court  please,  to  that  we 
object  as  a  leading  question.  I  think  if  he  said 
he  considered  them  as  a  whole,  as  I  understand  the 
question  now,  he  will  give  any  other  consideration 
to  the  owner  as  a  whole,  the  land  and  improve- 
m(>nts. 

The  Court:  Well,  the  last  question  definitely  is 
leading. 

Mr.  Rathbun:     It  is  leading. 

The  Court:  However,  I  think  it  was  a  summa- 
tion of  what  the  witness  had  just  said,  as  I  under- 
stood him,  if  I  understood  him  correctly. 

Mr.  Vitousek:  Well,  if  the  Court  please,  with 
all  due  respect  to  the  understanding,  it  wasn't  my 
understanding  and  I  think  the  witness  should  give 
his   understanding  without  leading  questions. 

The  Court:  The  objection  is  good,  on  the 
grounds  of  [1967]  leading. 

Q.  Well,  take  the  Court's  suggestion  and  give 
your  understanding. 

A.  The  ditches  and  all  contributing  irrigation, 
moveable  equipment,  have  no  value  in  my  estima- 
tion by  themselves,  but  as  a  part  of  the  land,  and 
that  the  leases  provide  certain  arrangements  be- 
tween lessor  and  lessee,  but  that  in  considering  the 
i-eal  estate  to  them  they  are  inseparable. 

Q.     Is  that  your  opinion? 

A.     That  is  my  opinion. 

Mr.  Rathbun:  I  think,  your  Honor,  it  might  be 
well  for  us  to  clarify  and  bring  out  the  situation  in 
regard  to  this.  Your  Honor  hasn't  read  these 
leases,  I  take  it. 
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The  Court:     No,  I  haven't. 

Mr.  Rathbun:  We  have  very  nice  little  question 
here  that  your  Honor  will  have  to  decide.  Tliis 
is  a  good  point  to  understand  this  particular  fea- 
ture of  it. 

The  Court:     All  right. 

Mr.  Rathbun:  You  have  two  leases  coverini;- 
this  529  over  which  these  ditches  run.  One  of  them 
is  with  the  Oahu  Railway  and  Land  Company  and 
by  assignment  to  the  Hawaiian  Land  and  Improve- 
ment. The  other  is  with  the  Bishop  Estate.  The 
Bishop  Estate  has  a  jjrovision  in  regard  to  con- 
demnation or  sooner  determination  of  the  lease 
that  the  improvements  which  were  put  on  after  th(^ 
date  of  the  lease,  or  the  effective  date  of  the  [1968] 
lease,  shall  be  divided  between  the  lessor  and  the 
lessee,  as  the  lessee's  interests  may  appear.  Now-, 
I  suppose  that  means  referring  to  the  expired  part 
of  the  lease  and  the  unexpired  part.  Now,  as  to 
O.  R.  &  L.,  the  lease  has  substantially  the  same  pro- 
vision except  that  they  have  a  right  to  withdraw 
200  acres  on  giving  six  months'  notice.  What  will 
happen  to  the  ditch  in  case  they  should  have  with- 
drawn is  something  we  will  have  to  argue  later. 
But  this  particular  point  is  that  that  also  has  the 
same,  substantially  the  same  provision  in  the  with- 
draw^al  clause  and  in  the  condemnation  clause,  that 
they  will  be  divided,  the  improvements  that  w^re 
put  in  after  the  date  or  effective  date  of  the  lease, 
having  in  mind  the  status;  that  means,  no  doubt, 
the  unexpired  portion  of  the  lease.    In  other  words. 
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if  four  years  had  gone  by,  which  is  the  case  here, 
on  the  25-year  lease,  the  landlord  would  be  entitled 
to  four  twenty-fifths  and  the  lessee  would  be  en- 
titled to  the  rest  of  it.  Now,  there  is  no  use  fool- 
ing around  about  it.  That's  the  situation.  Now, 
the  construction  of  that  clause — divided.  If  this 
lessee  is  entitled  to  improvements  and  that's  the 
question  your  Honor  will  have  to  pass  on,  of  course, 
there  is  no  use  of  evading  it.  We  should  under- 
stand it  and  know  what  we  are  heading  into  in  the 
line  of  what  is  to  be  decided.  Technically  we  could 
take  the  position  that  that  clause  means  that  they 
can't  recover  from  us.  They  will  have  to  go  after 
the  landlord  for  it.  I  am  not  so  sure  of  that  my- 
self when  it  [1968]  uses  the  word  ''divided."  I 
am  not  so  sure  that  your  Honor  can't  divide  it  or 
the  Government  can't  do  it,  in  tendering  money  for 
that  separate  payment  for  that  kind  of  property. 
Now,  I  am  calling  your  Honor's  attention  to  that, 
to  pose  the  question  to  you,  and  that  is  the  ques- 
tion. I  am  not  disputing  that  there  are  improve- 
ments here  that  at  least  going  with  the  land  might 
add  something  to  the  value  of  the  land.  We  might 
as  well  be  frank  about  it.  But  how  it  is  going  to 
be  disposed  of  is  something  else.  Now,  I  am  inter- 
ested in  this,  if  your  Honor  please.  I'd  rather  not 
have  this  put  down  because  it  develops  some  other 
owners. 

The  Court:     All  right. 

(Discussion  off  the  record.) 

The  Court:     Now,  on  the  record  again. 
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Mr.  Vitoiisek:     Now,  if  the  Court  please,  coun- 
sel stated  his  position.    Our  position  is  quite  a  bit 
different.    In  the  first  place,  the  law  of  this  Terri- 
tory— that's  what  governs  in  this  case — requires  th(^ 
land  and   improvements  to  be  valued  separately. 
And  this  is  what  was  done  in  the  witnesses'  pres- 
entation here.     If  the  witness  testified,  as  this  one 
did,  that  he  considered  the  whole,  he  is  not  coming 
within,  he  is  not  complying  mth  the  law,  because 
he   gives  your  Honor  nothing  to  base   a   division 
upon.     Whether  or  not  these  owners  have  settled, 
have  arrived  at  an  agreement,  a  tentative  agree- 
ment, has  nothing  to  do  with  this  case  whatsoever. 
If  they  settle  with  someone  else,  they  [1970]  have 
no  right  to  settle  the  rights  of  this  defendant  that's 
before  the  Court.    The  division,  as  authorities  will 
hold  and  as  the  witness  testified,  is  not  on  a  basis 
of  time.     In  other  words,  if  the  lease  is  for  25 
years  and  five  years  have  expired,  you  don't  take 
the  value  of  the  improvements  and  divide  four- 
fifth  into  one  and  one-fifth  to  the  other.    As  their 
interests  may  appear  means  what  would  those  im- 
provements be  worth  at  the  end  of  the  lease.    And 
that's  what  the  landlord  would  be  entitled  to;  the 
difference  is  what  the  tenant  would  be  entitled  to. 
In  order  to  get  that  right,  you  take  the  value  at 
the  time  and  the  value  at  the  end  of  the  lease.  You 
bring  back  that  value  to  present  worth  and  the 
difference  is  what  the  tenant  gets. 

Now,  that  roughly  is  our  position  in  this  matter. 
The  Territorial  statutes,  which  is  a  matter  of  pro- 
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cedure  which  the  Federal  rules  do  not  cover  in  con- 
demnation cases,  must  be  followed.  In  the  first 
phase  of  the  case  is  what  we  are  dealing  with  now, 
as  Ave  divided  it  into  two  phases.  It  must  show 
the  value  of  the  land  and  the  value  of  the  improve- 
ments separately. 

Mr.  Rathbun:  There  is  no  argument  on  that 
at  all. 

The  Court :  Well,  the  only  point  of  pausing  here 
was  to  understand  the  legal  problem  involved.  I 
recognize  that  you  differ  on  it.  We  can  thrash 
it  out  later.  The  Court  will  eventually  have  to  rule 
upon  it. 

Mr.  Rathbun:  Your  Honor  has  a  right,  as  a 
Court,  to  use  [1971]  the  well-known  tables  that 
you  can  see  fit  when  the  time  comes. 

The  Court:     All  right. 

Mr.  Rathbun:     As  I  understand  the  law. 

The  Court:  We  have  been  operating  an  hour. 
We  will  take  our  usual  recess  at  this  time,  and  the 
reporter  has  been  asked  to  report  to  Judge  Metz- 
ger's  court  for  a  few  moments. 

(A  short  recess  was  taken  at  10:20  a.m.) 

After  Recess 
By  Mr.  Rathbun: 

Q.  Mr.  Child,  have  you  examined  and  are  you 
familiar  with  the  property  involved  in  Civil  535 
pending  in  this  Court?  A.     I  am. 

Q.  Are  you  familiar  with  the  property  owned 
by  the  Honolulu  Plantation  Company? 
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A.     I  am. 

Q.     Involved  in  that  suit?  A.     I  am. 

Q.  Will  you  step  down  here  a  moment  and  i)oint 
out  on  Exhibit  B  attached  to  the  order  amending 
the  j)etition  for  condemnation,  filed  August  27, 
1945— 

A.  The  property  of  the  Honolulu  Plantation  is 
up  in  here.     (Indicating  on  a  map) 

Mr.  Rathbun:  I'm  not  familiar  with  the  Court 
files  as  I  am  with  mine.    I  can't  find  them. 

The  Court :  What  is  it  particularly  that  you  are 
looking  [1972]  for? 

Mr.  Rathbun:  Just  to  point  out  on  the  maj:) 
that  lias  the  Honolulu  Plantation  piece  on  it. 

Q.  How  many  acres  involved  in  this  piece  of 
property  involved  in  Civil  535  owned  by  the  Hono- 
lulu Plantation  Company? 

A.  I  converted  it  to  square  feet.  Approxi- 
mately 119,006  square  feet. 

Q.  Look  at  your  record  and  see  if  you  can  give 
the  acreage,  to  identify  it  on  the  maps.  I  don't 
think  there's  any  question  about  it.  It's  2.732 
acres?  A.     That's  correct. 

Q.     When  did  you  see  that  property  first? 

A.  I  have  seen  the  property  over  a  period  of 
years  and  I  inspected  it  with  the  purpose  of  esti- 
mating its  value  in  several  times  in  June  1945  and 
September  1945. 

Q.  You  had  seen  the  property  before  that,  had 
you?  A.     I  have. 

Q.     Familiar  with  it?  A.    Yes. 
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Q.     Will  you  describe  the  property? 

A.  The  property  is  located  on  the  outskirts  of 
Aiea  Village  towards  Honolulu,  on  the  mauka  side 
of  the  old  Maunalua  road.  It  has  an  irregular 
shape.     The  frontage  on — 

O  We'll  save  a  little  time  here.  You  sat  in 
court  while  Mr.  Moses  testified,  did  you?  [1973] 

A.    Yes. 

Q.  You  heard  Mr.  Moses  testify  in  regard  to 
that  property,  did  you?  A.     I  did. 

Q.     And  his  description  of  it?  A.     Yes. 

Q.  Do  you  agree  with  it,  that  he  substantially 
described  it  about  the  way  it  was  in  1944,  October  ? 

A.  According  to  my  recollection,  I  believe  he 
described  it  accurately. 

Q.  Have  you  formed  an  opinion  as  to  the  fair 
market  value  of  that  property  on  October  4,  '44? 

A.    I  have. 

Q.    And  what  is  that  opinion?  A.     $14,100. 

Q.  Now,  will  you  tell  us  what  you  considered 
in  arriving  at  that  opinion? 

A.  I  considered  that  the  property  was  for  its 
highest  and  best  use  suitable  for  division  into  house 
lots,  that  a  prospective  purchaser  probably  would 
not  use  the  entire  property  as  a  whole  but  would 
divide  it  up  and  sell  the  lots  so  subdivided.  The 
property  Avas — I  considered  suitable  for  that  pur- 
pose, although  because  it  was  of  its  irregular  shape 
the  possibilities  of  subdividing  the  rear  would  not 
be  as  good  as  the  front  portion  of  the  property. 
I   considered   sales   of    [1974]    property  near   and 
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around  Aiea  Village,  more  particularly  the  harbor 
view  tract  owned  by  the  Coopers  and  I  believe 
identified  as  the  Cooper  tract.  Those  lots  were  sold 
during  the  year  1941,  interior  lots,  for  15  cents 
joer  square  foot,  being  developed  with  roads  and 
electric  utilities,  sewer  and  water.  The  lots  along 
the  Moanalua  road,  which  probably  are  comparable 
with  these  lots,  were  sold — that  is,  comparable  with 
the  lots  in  this  tract  under  consideration  along 
Moanalua  road — were  sold  at  approximately  20 
cents  per  square  foot.  Honolulu  Plantation  was 
purchaser.  There  were  road  frontage  lots  on  the 
main  highway,  Kam  highway,  which  were  sold  at 
25  cents.  Making  adjustments  for  time  and  the 
situation  of  this,  of  the  Honolulu  Plantation  prop- 
erty, I  considered  that  an  operator  purchasing  this 
property  would  subdivide  it  and  probably  sell  it 
fronting  on  Moanalua  road  for  a  distance  of  a  him- 
dred  feet  at  25  cents  per  square  foot;  and  that  the 
rear  portions  of  the  property  to  be  sold  as  lots 
approximately  15  cents  a  square  foot.  I  also  con- 
sidered that  any  operator  who  bought  this  property 
for  the  purpose  of  selling  it  and  subdividing  it 
would  deduct  whatever  costs  there  were  and  he 
would  expect  to  get  some  profit  for  the  operations, 
holding  it  until  it  was  sold,  and  for  his  services 
in  connection  therewith,  the  value  of  the  entire 
property  at  retail,  based  on  the  25  and  15  cents 
per  square  foot  would  be  $20,000,  $20,150,  or  ap- 
proximately 16.97  over-all.  I  considered  that — 
Q.    You  mean  16.9  cents  per  square  foof? 
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A.  16.9  cents  per  square  foot  over-all.  I  con- 
sidered that  the  operator  would  have  approximately 
five  percent  in  expenses. 

Q.    AVhat  would  those  expenses  be  for? 

A.     Staking,  deeds,  and  paper  work. 

Q.     What  about  selling  expense? 

A.  That  he  would  probably  sell  the  property  and 
include  the  selling  expense  in  his  profit,  which 
profit,  based  upon  a  study  of  the  Cooper  harbor 
view  tract,  was  28  percent.  I  used  25  percent.  De- 
ducting 5  percent  for  development  expenses,  25 
percent  for  an  operator's  profit  of  the  gross  sales 
price,  it  would  be  $6,045  or  a  net  value  of  the  prop- 
erty of  $14,105  rounded  to  $14,100. 

Q.  What  about  that  30  percent  total  that  \^ou 
have  allowed  for  expense  and  profit,  is  that  the 
usual — do  you  have  any  knowledge  about  whether 
or  not  that  is  usual  in  this  commimity? 

A.  In  nearly  all  real  estate  transactions  where 
properties  are  purchased  wholesale  to  be  subdi- 
vided, the  purchaser  figures  on  making  an  oper- 
ator's profit  commensurate  with  the  amount  of  dif- 
ficulty involved  in  selling  it. 

Mr.  Rathbun:     You  may  cross-examine. 
Cross-Examination 
By  Mr.  Vitousek: 

Q.  Mr.  Child,  I  notice  you  have  been  sitting  in 
the  [1976]  courtroom  practically  throughout  the 
trial  of  this  case,  is  that  right? 

A.     That's  correct. 

Q.    Was  that  just  in  connection  with  your  pos- 
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siblc  testimony  as  real  estate  expert  or  as  an  ad- 
visor to  the  Government? 

A.  I  conferred  w^ith  counsel  on  a  number  of 
matters  and  I  was  sitting  here  in  preparation  for 
testifying  on  real  estate  matters. 

Q.  Well,  most  of  the  trial  of  this  case  didn't 
have  to  do  with  real  estate  values.  Were  you,  then, 
advising  the  Government? 

A.  I  sat  here  for  the  purpose  of  listening  to 
the  testimony  to  determine  if  any  real  estate  mat- 
ters would  be  brought  up  which  I  could  advise  or 
contribute  on. 

Q.  Well,  were  you  employed  to  be  present  here 
in  the  trial  of  this  case?  A.     I  was. 

Q.  So  you  were  advisor  to  the  Government  for 
compensation?  A.     I  was. 

Q.  In  connection,  Mr.  Child,  with  F-1,  the  par- 
cel that  was  referred  to  in  your  testimony  as  F-1 — 

The  Court:     Civil  529. 

Q.  That's  correct.  I  want  to  get  these  figures 
right.  As  I  understand  in  regard  to  the  pump 
house  you  placed  a  value  of  $1,800?  [1977] 

A.     That's  correct,  as  depreciated  market  value. 

Q.     The  replacement  cost  of  $4,320? 

A.     That's  correct. 

Q.     And  58  percent  good?  A.     Yes. 

Q.  Wouldn't  that  give  a  greater  value  than 
$1,800? 

A.  According  to  my  computation  it  would  ])e 
roughly  that.  I  believe  the  exact  figure  would 
bring  out  to  eighteen  hundred — I  mean  58.4. 
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Q.  If  you  multiply  that  again — I  get  about 
$2,500.  A.     You  are  correct. 

Q.  Well,  now,  do  you  want  to  change  your 
opinion  in  regard  to  the  value  of  this  particular 
pmnp  house? 

A.  In  view  of  the  error  I  would  use  a  rounded 
figure  of  $2,500  as  the  value. 

Q.  Now,  Avhat  is  the  nature  of  the  interior  con- 
struction of  this  pump  house? 

A.  The  interior  was  a — I  might  state  that  the 
exterior  was  corrugated  iron,  which  was  over  a 
wood  studding — that  the  interior  was  corrugated 
iron,  that  the  base  of  heavy  concrete  estimated 
approximately  six  inches  thick,  with  walls  around, 
sunken  floor,  on  which  was  moimted  machinery. 
In  considering  this  for  dwelling  purposes,  I  felt 
that  a  sub-floor  would  have  to  be  put  in  to  make  it 
useful  for  that  purpose.  The  condition  of  it  was 
fair.   [1978] 

Q.  A  part  of  that  has  a  construction,  a  sunken 
pit,  has  it  not,  in  which  the  machinery  was  located? 

A.     It  was. 

Q.     Did  you  put  any  value  on  that? 

A.  I  considered  that  in  arriA'ing  at  the  cost. 
However,  I  felt  that  for  its  highest  and  best  use 
for  dwelling  purposes  that  a  sub-floor  would  have 
to  be  put  in,  wooden  probably. 

Q.  That  would  make  a  good  basement,  a  good 
cellar  ? 

A.  It  would.  A  very  shallow  one,  however.  It 
could  be  used  for  storage. 
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Q.  But  you  did  consider  it  useable  for  dwelling- 
house  purposes,  that  basement  or  that  sunken  pit, 
or  did  you  disregard  it  entirely? 

A.  I  considered  that  it  was  a  very  good  founda- 
tion for  a  dwelling,  probably  an  over-improvement 
for  such  i>urposes,  and  that  a  sub-floor  would  have 
to  be  i^wt  in. 

Q.  Well,  you  considered  it  was  the  highest  and 
best  use,  that  its  highest  and  best  use  was  for  a 
dwelling  purpose?    What  was  it  being  used  for? 

A.  At  the  time  I  saw^  it  it  w^as  being  used  for  a 
pump  house  by  the  Navy. 

Q.  And  as  far  as  you  know,  that's  what  it  had 
l)een  used  for  ])rior  to  the  Navy  taking  it  over? 

A.  As  far  as  I  know,  at  some  previous  time  it 
had  been  [1979]  used  by  the  Honolulu  Plantation 
Company  for  a  pump  house,  and  just  prior  to  the 
takings  was  not  being  used. 

Q.  Well,  now,  these  takings  under  this  particu- 
lar suit  not  only  involve  this  kuleana  but  a  large 
area  of  land  that  had  been  under  cane  cultivation, 
do  they  not?  A.     That's  correct. 

Q.  If  the  land  had  not  been  taken  under  the 
terms  of  this  suit,  all  of  it,  what  in  your  opinion 
would  then  have  been  the  best  use  for  this  kuleana  ? 

A.  Well,  I  didn't  consider  it  in  that  light.  The 
])roperty,  or  this  kuleana  with  its  wells  was  not 
being  used  T)reviously,  and  I  might  possibly  have 
considered  it  as  over-improvement. 

Q.  Well,  then,  you  considered  its  highest  and 
best  use  was  for  dwelling  house  purposes  because 
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the  surrounding  land  had  been  taken  by  the  Gov- 
ernment in  this  suit? 

A.  I  considered  it  as  an  independent  kuleana 
and  therefore  based  more  on  that  than  anything 
else,  that  its  highest  and  best  use  was  dwelling 
house  purposes.  The  surrounding  land  was  not 
owned  by  the  Honolulu  Plantation  Company,  and 
that  if  taken  as  a  unit,  divorced  in  any  way  from 
the  other  lands,  that  its  highest  and  best  use  would 
be  for  dwelling  purpose. 

Q.  But  if  you  would  take  it  as  a  whole,  the 
highest  and  best  use  would  then  be  for  dwelling 
house  purposes'? 

A.  Well,  if  you  want  me  to  assume  that  some- 
thing different  [1980]  from  the  fact,  that  something- 
is  different  from  the  fact,  why  I  might  have  con- 
sidered other  higher  and  better  uses.  I  don't  know 
just  what  it  would  have  been. 

Q.  Well,  let's  assume  the  facts.  The  surround- 
ing land  was  all  under  lease  to  the  Honolulu  Plan- 
tation, being  used  for  cane  production,  and  this 
kuleana  was  as  you  saw  it,  with  four  wells  on  it 
and  piunp  house,  under  those  conditions.  Assum- 
ing the  conditions  existing  prior  to  the  Government 
taking  the  land  under  this  suit,  what  was  the  high- 
est and  best  use? 

Mr.  Driver:  Objected  to.  The  reason  for  the 
objection  is  obviously  that  the  measure  of  damages 
is  not  what  this  kuleana,  what  value  it  may  have 
to  the  Honolulu  Plantation  Company. 

Mr.  Vitousek:     If  the  Court  please,  that  isn't  the 
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question  that  was  asked.    The  highest  and  best  use. 

The  Court:     Of  what? 

Mr.  Vitousek:  Kuleana,  of  the  kuleana;  consid- 
ering the  conditions  as  they  were  in  existence  at 
the  time,  that  prior  to  the  bringing  of  this  suit  that 
surrounding  land  was  used  for  cane  production. 
That  was  part  of  one  enterprise,  the  testimony  has 
been  in  this  case;  it  was  under  lease;  this  kuleana 
was  part  of  that  enterprise.  We  must  take  the 
conditions  as  they  Avere. 

The  Court:  But  you  are  confining  it,  neverthe- 
less, to  the  kuleana?  [1981] 

Mr.  Vitousek:  To  the  kuleana,  yes,  if  the  Court 
please. 

The  Court:  I  think  the  objection  is  not  well- 
taken.  It  is  overruled.  And  you  may  have  an  ex- 
cei)tion.     Will  you  answer  the  question? 

A.  I  would  consider  that  the  kuleana,  in  the 
light  of  the  fact  that  the  surrounding  lands  were 
now  being  irrigated  by  water  from  other  sources, 
and  the  fact  that  it  was  not  being  used  for  a  pump 
site  just  prior  to  its  acquisition,  that  probably  it 
had  become  an  over-improvement  and  that  it  might 
be  used  more  for  dwelling  purposes  even  to  the 
plantation. 

Q.  Did  you  make  any  inquirv  to  find  out  if  it 
was  usable  under  those  conditions  as  a  stand-by 
source  in  case  the  other  source  failed? 

A.  I  made  no  special  investigation  of  that.  How- 
ever, I  considered  the  fact  that  the  pumps  had  been 
removed. 
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Q.  Now,  Mr.  Child,  did  you  make  any  investiga- 
tions as  to  possible  use  by  the  City  and  County  of 
Hoiiolulu  for  its  rural  water  system  of  the  wells 
on  this  kuleana?  A.     I  did. 

Q.  Had  the  City  and  County  considered  using 
them? 

A.  My  investigation  showed  that  the  City  and 
County  had  made  an  inquiry  concerning  the  avail- 
ability of  the  property  for  sale. 

Q.  You  stated  that  when  you  went  out  thei-e 
the  Navy  [1982]  had  possession  and  installed 
piunps  and  was  drawing  water  from  the  wells? 

A.     That's  correct. 

Q.  Did  you  make  any  investigation  to  find  out 
what  it  would  have  cost  the  Navy  to  dig  and  put 
in  operation  similar  wells'?  A.     I  did  not. 

Q.  Do  you  know  where  that  water  was  being 
used  by  the  Navy?  A.     No,  I  don't. 

Q.  In  connection  with  your  testimony  concern- 
ing the  value  of  the  land  mauka  of  the  road  on 
which  the  irrigation  ditch  was  located,  would  that 
land  have  been  as  valuable  without  any  irrigation 
system  as  it  was  with  the  irrigation  system? 

A.  No,  I  considered  that  cane  land  without  irri- 
gation is  not  as  valuable  as  cane  land  with. 

Q.  In  connection  with  the  McG-rew  Point  or 
the  kuleans  on  McGrew  Point — 

The  Court:     Cooper  Point,  same  thing. 

Q.  — or  Cooper  Point — it's  commonly  called 
McGrew  Point,  isn't  it?  A.     I  believe  so. 

Mrs.  Cooper  was  a  McGrew?  A.     Yes. 
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Q.  I  show  you  Exhibit  2-B.  Will  yon  identify 
that  as  [1983]  tax  map  showing  the  two  kuleanas 
involved  ?  A.     Yes. 

Q.  Now,  in  relation  to  this  particular  tract, 
where  is  the  area  you  called  the  harbor  view  tract? 

A.     It's  across  the  Kam  Highway. 

Q.  It's  almost  directly  across,  is  it  not,  from 
this  land? 

A.     It  was  originall}^  a  portion  of  the  same. 

Q.  Did  you  make  any  investigation  of  these  two 
areas  to  find  out  what  they  did  actually  sell  for 
when  they  were  purchased  by  the  Honolulu  Plan- 
tation? 

A.  I  got  that  figure.  I  don't  recall  it  at  the 
moment. 

Q.     Do  you  know  the  date  they  were  purchased? 

A.  It  was  in  the  early  nineteen  hundreds.  Don't 
remember  just  what  the  date  was. 

Q.  Well,  the  land  is  more  or  less  valuable  now 
than  it  was  in  1912? 

A.  You  mean  the  land  in  general  or  these  kule- 
anas values? 

Q.     Land  in  that  vicinity. 

A.  Land  in  the  general  vicinity,  to  the  best  of 
my  knowledge,  is  probably  more  valuable  today. 

Q.  Now,  isn't  it  a  fact  that  the  owmers  of  the 
surrounding  area  are  always  very  desirous  of  pur- 
chasing kueleanas  within  the  areas? 

A.     That  is  true.  [1984] 

Q.  And  the  highest  and  best  use  for  these  kule- 
anas would  be  a  sale  to  the  surroundina:  o\vner? 
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A.     I  consider  it  so. 

Q.  Don't  you  consider,  bearing  in  mind  the  con- 
dition prior  to  the  Government  taking  in  these 
lands  involved  in  this  suit,  that  the  surrounding 
owner  would  have  paid  more  than  the  figure  you 
have  placed  as  a  value  of  these  kuleanas  for  th(^ 
kuleanas? 

A.  I  didn't  consider  that  he  would  pay  more 
for  the  reason  that  he  would  have  to  desire  them 
for  particular  use,  which  use  I  considered. 

Q.  If  it  was  shown  that  the  kuleanas  were  actu- 
ally sold  in  1912  for  $250,  would  that  make  any 
difference  ? 

A.  No.  I  wouldn't  consider  that  as  the  basis 
for  valuing  them  as  of  the  date  of  this  appraisal 
l)ecause  it  is,  I  think,  common  for  plantation  oper- 
ators and  other  persons  desiring  kuleanas  to  oper- 
ate in  connection  with  other  lands  that  they  will 
pay  nuisance  value  for  them,  which  are  highly 
speculative  and  rather  difficult  to  determine. 

Q.  Don't  you  think  the  Coopers,  who  own  this 
land,  would  have  been  willing  to  pay  more  than 
$75  for  L.C.A.  5669  at  .107  acres  right  in  the  middle 
of  their  holding? 

A.  I  think  they  would  have  considered  what 
they  were  going  to  use  the  property  for,  and  that 
from  an  economic  standpoint  they  would  first  try 
to  obtain  it  at  that  price.  Any  [1985]  other  pre- 
mium they  might  pay  would  be  highly  speculative. 

The  Court:     That's  2-B,  Civil  521? 

Q.     Now,  is  that  a  very  nice  location  for  a  house? 
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A.    It  would  be  a  very  small  house. 

Q.  Do  you  know  the  kuleanas  have  rights  of 
way,  don't  you? 

A.  They  have  an  indefinite  right  of  way  o\'er 
adjacent  property. 

Q.  And  so  anyone  buying  that  would  have  a 
right  of  way,  ingress  and  egress? 

A.    That  is  true. 

Q.  And  in  Hawaii,  as  a  matter  of  fact,  many 
people  live  on  similar  kuleanas,  do  they  not? 

A.  Usually  there  are  independent  small  kule- 
anas, certain  home  sites.  However,  I  considered 
that  this  one  was  a  little  small  for  that  purpose. 

Q.  But  the  use  of  kuleanas  in  Hawaii  as  home 
sites  with  a  right  of  way  is  rather  expensive,  is 
it  not?  A.     That  is  true. 

Q.  And  you  would  consider  that  in  an  open 
market  this  would  bring  no  more  than  $75  to  it? 

A.  Because  of  its  small  size  and  inability  for 
people  in  a  general  market,  in  my  opinion,  to  use 
it;  it  is  most  valuable  to  the  surrounding  property 
and  would  be  paid  for  on  that  basis.  [1986] 

Q.  Now,  with  this  surrounding  property,  if  sold, 
would  it  be  for  more  or  less  on  a  sub-division  basis 
than  the  the  property  mauka  of  the  highway  which 
you  said  was  part  of  the  tract,  would  it  sell  for 
less  or  more? 

A.  It  may  have  portions  sold  for  prices  exceed- 
ing or  less,  depending  on  the  quality  of  the  land, 
the  method  of  subdivision  and,  of  course,  certain 
costs  would  have  to  be  deducted. 
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Q.  Well,  as  a  matter  of  fact,  the  McGrew  Point, 
in  absence  of  the  Government  handling  it,  con- 
sidering it  before  condemnation,  was  very  desiral)!:' 
property  from  the  subdivision  standpoint,  was  it 
not? 

A.  It  was  desirable  property.  I  don't  know 
whether  I'd  put  the  accent  on  that,  the  adjectirt' 
''very." 

Q.  How  about  other  areas  that  were  available 
for  sale  around  Pearl  Harbor,  were  they  not  readily 
sold? 

A.  Property  around  Aiea  and  certain  other 
places  around  Pearl  Harbor  were  readily  sold  and 
desirable. 

Q.  Now,  this  other  strip  that  you  referred  to, 
I  l^elieve  it's  2-A  or  2-B—  A.     A. 

Q.    — that  I  referred  to  as  the  L.C.A. — 

A.     It's  2-A. 

Q.  — 5669,  cane  area,  .47  acres,  does  that  front 
on  the  water?   [1987] 

A.  That  fronts  on  the — not  the  harbor  front- 
age but  there's  a  stream  which  rims  down  through 
here. 

The  Court:     What?     A  stream? 

The  Witness:     Stream. 

Q.  What  was  it  used  for  prior  to  the  Govern- 
ment taking? 

A.  A  potrion  of  it  probably  was  used  when 
Honolulu  Plantation  Company  had  a  lease  on  other 
area  of  McGrew  Point  in  connection  with  cultiva- 
tion of  cane.    The  lower  portion  of  it  was  in  reeds 
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and   I  don't  believe  it  had  been  used   for  many 

years. 

Q.  Did  you  make  any  investigation  of  the  plan- 
tation, how  much  had  been  used  for  cane? 

A.  I  did  not.  I  did,  however,  estimate  the  area 
of  dry  land  by  taking  a  Navy  surveyor. 

The  Court:     You  will  have  to  speak  louder. 

A.  By  taking  a  Navy  surveyor  down  there  and 
liaving  an  estimate  made  of  that  area  which  was 
arable. 

Q.  Well,  as  a  matter  of  fact,  that  area,  most  of 
it,  could  have  been  drained  and  used  for  cane, 
could  it  not?  A.     At  considerable  cost,  yes. 

Q.  Well,  as  a  matter  of  fact,  it  had  been  drained 
and  was  used  for  cane  prior  to  the  taking,  was  it 
not? 

A.  I  don't  have  any  knowledge  of  portions  of 
it  being  used  for  cane. 

Q.     And  you  made  no  investigation?  [1988] 

A.     I  did  not. 

Q.  In  connection  mth  the  area  described,  as 
showTi,  rather,  on  Exhibit  2- A,  2.732,  or  37,  acres  of 
land,  I  show  you  Exhibit  2- A.    Do  you  recall  that? 

A.     This  piece  here,  I  do. 

Q.  That's  what  3^ou  placed  a  value  of  $14,000 
on,  $14,100?  A.     That's  correct. 

Q.  In  arriving  at  that  opinion  I  understood  you 
to  say  that  you  took  into  consideration  sales  in  the 
harbor  view  tract,  is  that  correct? 

A.     That's  correct. 

Q.     I  show  you  Exhibit  8,  and  would  you  point 
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out  on  that  the  location  of  the  land  shovm  on  2-A, 

Exhibit  2-A,  that  I  also  handed  you  '^ 

A.  Roughly,  it  is  probably  right  in  here.  (In- 
dicating on  exhibit) 

Q.  You  are  pointing  to  an  area  of  land  shown 
under  535,  are  you  not?  A.     Yes. 

Q.  The  figure  is  535.  Where  is  the  harbor  view 
tract  on  this? 

A.  The  harbor  view  tract  is  approximately  here. 
(Indicating  on  exhibit) 

Q.  Now,  were  those  the  only  sales  that  you  toolv 
into  [1989]  consideration,  those  of  the  harbor  view 
tract? 

A.  I  considered  those  the  most  comparable  sales 
to  this  property. 

Q.     Did  you  investigate  any  other  sales'? 

A.     I  did. 

Q.    Where? 

A.     In  Halawa  Ridge  and  Aiea  Heights. 

Q.  Are  not  some  of  those  areas  closer  to  this 
property  ? 

A.  Some  of  the  area  is  perhaps  a  little  bit  closer 
but  not  as  comparable,  being  view  property  on  the 
heights. 

Q.     Is  this  view  property? 

A.    It  isn't,  it  is  not. 

Q.  Now,  as  a  matter  of  fact,  this  property  fronts 
on  a  Government  road,  does  it  not? 

A.     That's  correct. 

Q.  And  if  it  was  subdivided  that  road  would 
be  usa]")le  for  the  property  as  a  means  of  access? 
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A.    I  considered  it  so. 

Q.  What  did  you  mean  when  you  said  this  prop- 
erty was  an  irregular  shape  ?  It  looks  like  a  rather 
regular  shape  as  shown  on  this  map. 

A.  The  property  is  not  wide  enough  at  the  up- 
per end.  As  you  can  see,  it  follows  the  railroad 
right  of  way  and  becomes  narrower  at  the  upper 
end.  It  is  not  wide  enough  to  lend  itself  to  the 
most  economic  type  of  lot.  The  lots  would  have 
to  be  [1990]  long  and  narrow. 

Q.     Might  they  not  be  long  and  wide? 

A.  They  could  be.  The  prices  and  the  highest 
values  have  been  of  regular  shaped  small  lots.  Used 
for  comparison. 

Q.  How  many  sales  of  this  harbor  view  tract 
did  you  consider? 

A.  The  entire  tract  with  the  exception  of  five 
lots  were  sold  out.  I  considered  the  record  on  all 
of  those  sales. 

Q.  As  I  understood,  you  said  the  Honolulu 
Plantation  purchased  some  for  20  cents? 

A.     That's  correct. 

Q.  Were  those  interior  or  lots  on  the  main  high- 
way? 

A.  They  were  lots  fronting  on  the  old  Moanalua 
road  as  opposed  to  Kam  highway. 

Q.  Do  you  know  what  the  lots  on  the  main  high- 
way were  sold  at? 

A.  Original  sales  price  was  25  cents  per  square 
foot. 
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Q.  Well,  what  sales  did  you  consider?  Did  you 
consider  any  of  25  cents? 

A.  I  considered  that  the  subject  property  was 
more  comparable  to  the  property  fronting  on  the 
old  Moanalua  road  and  gave  greater  weight  to  the 
values  along  that  road. 

Mr.  Vitousek:     That's  all,  if  the  Court  please. 

The  Court:     Redirect? 

Mr.  Rathbun:     No,  your  Honor.  [1991] 

The  Court:     You  are  excused. 
(Witness  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Rathbun:  We  have  no  other  witnesses,  if 
your  Honor  please.  And  at  this  time  I  want  to 
offer  in  evidence  these  letters  which  have  been 
marked  for  identification,  particularly  the  exhibits 
marked  for  identification  from  2  to  15,  both  in- 
clusive. 

Mr.  Vitousek :  Well,  if  the  Court  please,  I  think 
they  ought  to  be  offered  separately.  We  are  going 
to  offer  objections  to  some  and  there  will  be  differ- 
ent reasons  for  different  objections.  And  unless 
the  Court  desires  to  take  them  up  separately — 

Mr.  Rathbun:  You  can  take  them  by  order  and 
object  to  them  as  they  stand  there.  There  they 
are.  (Handing  documents  marked  for  identifica- 
tion to  Mr.  Vitousek) 

The  Court :  Just  a  moment  until  I  get  my  notes 
before  me. 

Mr.  Rathbun:  If  your  Honor  please,  I'll  call 
your  attention  to  it.     November  29,   1940,   is   the 
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letter  from  Brewer  to  the  Damon  Estate,  marked 
Exhibit  2  for  identification.  That's  the  letter  which 
was  attached  to  the  proposed  lease  which  was  iden- 
tified, and  the  proposed  lease  is  No.  3.  We  offer 
those  in  evidence  for  reasons  which  are  obvious. 

The  Ck)urt:  What  are  your  objections  to  those 
two? 

Mr.  Vitousek:  Just  a  minute.  I'll  check  this 
one,  if  [1992]  the  Court  please.  If  the  Court 
please,  there  is  no  objection  to  these. 

The  Court:  Very  well,  they  may  become  Gov- 
enmient's  Exhibits — 

The  Clerk:     No.  2  is  A,  No.  3  is  B. 

(The  documents  previously  marked  as  U.  S. 
Exhibits  2  and  3  were  received  in  evidence  as 
U.  S.  Exhibits  A  and  B.) 

[Printer's  Note:  U.  S.  Exhibits  A  and  B 
are  set  out  in  full  at  pages  1567-1568  of  this 
printed  Record.] 

Mr.  Rathbun:  We  offer  Exhibit  No.  4  for  iden- 
tification, being  a  letter  dated  May  5,  1941. 

Mr.  Vitousek:     No  objection,  if  the  Court  please. 
The  Court:     Very  well. 

(The  document  previously  marked  as  IT.  S. 
Exhibit  No.  4  was  received  in  evidence  as  U.  S. 
Exhibit  C.) 

[Printer's  Note:  U.  S.  Exhibit  C  is  set  out 
in  full  at  page  1578  of  this  printed  Record.] 
Mr.  Rathbun:     We  offer  Exhibit  No.  5  for  iden- 
tification. 

Mr.  Vitousek:     No  objection,  if  the  Court  please. 
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The  Court:     It  may  be  received. 

(The  document  previously  marked  as  U.  S. 
Exhibit  No.  5  was  received  in  evidence  as  U.  S. 
Exhibit  D.) 

[Printer's  Note:  U.  S.  Exhibit  D  is  set  out 
in  full  at  page  1580  of  this  printed  Record.l 

Mr.  Rathbun:  I  offer  Exhibit  6  for  identifica- 
tion. 

Mr.  Vitousek:  If  the  Court  please,  we  wish  to 
object  to  the  introduction  in  evidence  of  Exhi]:)it 
6  for  identification  because  it  is  incompetent,  ir- 
relevant and  immaterial,  it  already  having  been 
shown  there  was  an  exchange  of  letters  forming  a 
part  of  what  I  believe  is  Exhibit  9-K  which  consti- 
tuted [1993]  the  agreement  for  a  lease  of  the  areas 
ill  question,  so-called  Damon  Estate  land.  And 
that  having  been  determined  by  the  parties,  having 
an  offer  and  a  complete  acceptance,  that  it  could 
not  be  varied  by  the  trustees  sending  any  subse- 
quent letter  asking  for  changes.     It  is  immaterial. 

The  Court:     You  have  introduced  Exhibit  18 — 

Mr.  Vitousek:     The  answer  to  this  letter. 

The  Court:     — the  answer  to  this  letter. 

Mr.  Vitousek:  As  I  called  to  the  Court's  atten- 
tion, we  didn't  know  how  to  proceed  because  in 
those  conditions  they  offered  them  for  identifica- 
tion without  offering  them  in  evidence.  We  closed 
our  case.  We  had  to  have  some  answer  to  these 
letters. 

The  Court:  Well,  if  the  answer  is  in,  I  had 
better  have  the  original  letter.  So  I  am  going  to 
overrule  your  objection,  and  Exhibit  6  for  identi- 
fication may  be  received  as  an  exhibit. 
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The  Clerk:     Exhibit  E. 

(The  document  previously  marked  as  U.  S. 
Exhibit  No.  6  for  identification  was  received  in 
evidence  as  U.  S.  Exhibit  E.) 

[Printer's  Note:  U.  S.  Exhibit  E  is  set  out 
in  full  at  page  1581  of  this  printed  Record.] 

Mr.  Vitousek:     May  we  have  an  exception? 

The  Court:  You  may  have  an  exception.  Next 
is  Exhibit  7? 

Mr.  Rathbun:     Exhibit  No.  7. 

The  Court:  December  16,  1941,  letter  by  the 
company  to  the  Damon  Estate.  [1994] 

Mr.  Rathbun:     Yes. 

Mr.  Vitousek:  If  the  Court  please,  this  par- 
ticular communication  has  nothing  to  do  with  any- 
thing in  the  matter  in  issue  in  this  case.  It's 
simply  a  statement  that  the  land — that  there  would 
be  coojjeration  in  planting  and  growing  of  food 
crops.    I  think  at  that  time  the  war  was  on. 

Mr.  Rathbun:  It  shows  the  unsettled  state  of  a 
situation  in  an  unclaimed  lease,  which  we  claim, 
of  course,  they  did  not  have. 

Mr.  Vitousek:  If  the  Court  please,  if  you  had 
a  lease  you  had  to  change  the  uses  of,  you  would 
have  written  it  anyway.  This  was  a  war  condition 
and  writing  in  form  might  be  needed  for  growing- 
food  stuffs. 

The  Court:  Well,  whether  it  does  or  does  not 
bear  on  the  issue  can  be  determined  in  relation  to 
the  study  to  be  made  of  the  lease.  I  am  going  to 
admit  it  and  you  may  have  an  exception. 

Mr.  Rathbun:     That's  true  of  all  of  these  let- 
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ters.  They  are  offered  for  the  purpose  of  showing 
the  unsettled  condition  of  a  lease  that  they  clamied 
they  had  positively  in  force  and  effect. 

The  Court:  U.  S.  7  for  identification  may  be- 
come— 

The  Clerk:     TJ.  S.  Exhibit  F. 

(The  dociunent  previously  marked  as  U.  S. 
Exhibit  No.  7  for  identification  was  received 
in  evidence  as  U.  S.  Exhibit  F.)  [1995] 

[Printer's  Note:  U.  S.  Exhibit  F  is  set  out 
in  full  at  page  1584  of  this  printed  Record.] 

The  Court:     Exception  granted. 

Mr.  Rathbun:  I  offer  in  evidence  Exhibit  No.  8 
for  identification. 

Mr.  Vitousek:    Now,  if  the  Court  please, — 

The  Court :    Is  that  the  famous  Merriam  letter  ? 

Mr.  Vitousek:  — this  and  9  are  the  so-called 
Merriam  letters,  if  the  Court  please.  The  receipt 
of  these  letters  in  evidence  is  objected  to.  There 
is  no  shomng  that  Mr.  Merriam  had  any  authority 
in  the  premises,  particularly  showing  as  to  the 
contrary  from  Mr.  Spalding's  testimony,  from  the 
showing  of  the  powers  of  attorney,  that  the  best 
it  could  be  taken  as  is  nothing  more  than  a  pos- 
sible expression  of  Mr.  Merriam 's.  It's  certainly 
not  binding  on  the  company  and  he  could  not  A^ary 
the  wording  or  the  agreement  that  we  claim  w^as 
consummated  by  the  exchange  of  the  first  two  let- 
ters. In  addition  to  that,  it  was  clearly  shown  as 
to  the  condition  of  his  health. 

The  Court:     I  am  going  to  overrule  your  objec- 
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tion  to  both  and  ])oth  may  be  received  and  you  may 
have  an  exception  on  each  one. 

(The  docmnents  previously  marked  U.  S. 
Exhibits  8  and  9  for  identification  were  re- 
ceived in  evidence  as  U.  S.  Exhibits  G  and  H 
respectively.) 

[Printer's  Note:  U.  S.  Exhibits  G  and  H  are 
set  out  in  full  at  pa^es  1586-1588  of  this  printed 
Record.] 

Mr.  Rathbun:  The  next  one  is  Exhibit  No.  10 
for  identification,  being  the  letter  of  January  3, 
1943,  written  by  [1996]  Mr.  Spalding  to  Vice  Ad- 
miral Ghormley. 

Mr.  Yitousek:  If  the  Court  please,  we  object  to 
the  receipt  in  evidence  of  this  document  as  incom- 
petent, irrelevant  and  immaterial.  It  has  nothing 
to  do  with  the  issues  involved  in  this  case. 

Mr.  Rathbun:  The  special  purpose  of  this  let- 
ter, if  your  Honor  please,  is  the  discussion  by  Mr. 
Spalding,  the  President  of  C.  Brewer  and  Com- 
])any,  the  agent  for  Honolulu  Plantation,  and  its 
attorney-in-fact,  in  regard  to  the  nature  of  his 
claim,  that  is,  the  claim  of  the  Honolulu  Planta- 
tion Company,  showing  that  it  is  based  upon  a  loss 
of  profits.    It  goes  to  the  credibility. 

Mr.  Vitousek:  If  the  Court  please,  that  is  not 
shown  because  it  shows  in  the  wording  of  the  letter 
^'damage  to  the  enterprise  and  the  business." 

Mr.  Rathbiui:  But  he  defines  what  it  is  in  that 
letter. 
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The  Court :     It  may  be  received.    You  may  have 
an  exception. 
The  Clerk:     I. 

(The  document  previously  marked  U.  S.  Ex- 
hibit No.  10  for  identification  was  received  in 
evidence  as  U.  S.  Exhibit  I.) 

[Printer's  Note:  U.  S.  Exhibit  I  is  set  out 
in  full  at  page  1590  of  this  printed  Record.] 

Mr.  Rathbun:     I  offer  in  evidence  Exhibit  No. 

11. 

The  Court:     The  reply? 

Mr.  Rathbun:  The  reply,  for  the  reason  that 
it  is  a  reply. 

Mr.  Vitousek:  If  the  Court  please,  the  same 
objection.   [1997] 

The  Court:  Same  ruling,  same  exception.  It 
may  become — 

The  Clerk:     J. 

(The  document  previously  marked  U.  S.  Ex- 
hibit No.  11  for  identification  was  received  in 
evidence  as  U.  S.  Exhibit  J.) 

[Printer's  Note:  U.  S.  Exhibit  J  is  set  out 
in  full  at  page  1603  of  this  printed  Record.] 

Mr.  Rathbun:     The  next  series,  beginning  with 

12,  pertain  to  the  contract  of  sale.     I  offer  12  in 
evidence. 

Mr.  Vitousek:    We  have  no  objection. 

The  Court:     Very  well. 

Mr.   Rathbun:     And  you  have  no   objection  to 

13,  14  and  15? 
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Mr.  Vitousek:     No. 
Ml'.  Rathbun:     Is  that  right? 
Mr.  Vitousek:     Right. 

The  Court:     They  may  be  received.     U.   S.  12 
for  identification  becomes — 
The  Clerk:     K. 

(The  document  previously  marked  U.  S.  Ex- 
hibit No.  12  for  identification  was  received  in 
evidence  as  U.  S.  Exhibit  K.) 

[Printer's  Note:  U.  S.  Exhibit  K  is  set  out 
in  full  at  page  1605  of  this  j^rinted  Record.] 

The  Court:     U.  S.  13. 
The  Clerk:     L. 

(The  docmnent  previously  marked  U.  S.  Ex- 
hibit No.  13  for  identification  was  received  in 
evidence  as  U.  S.  Exhibit  L.) 

[Printer's  Note:  U.  S.  Exhibit  L  is  set  out 
in  full  at  page  1608  of  this  printed  Record.] 

The  Court:     U.  S.  14.  [1998] 
The  Clerk:     M. 

(The  docimient  previously  marked  U.  S.  Ex- 
hibit No.  14  for  identification  was  received  in 
evidence  as  IT.  S.  Exhibit  M.) 

[Printer's  Note:  U.  S.  Exhibit  M  is  set  out 
in  full  at  page  1609  of  this  printed  Record.] 

The  Court:  Fifteen.  Fifteen  consists  of  two 
documents,  one  a  letter,  and  the  other  a  resolution 
attached  to  the  letter. 
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The  Clerk:  You  want  to  mark  them  N-1  and 
N-2? 

The  Court:  I  think  perhaps  that  is  advisable 
so  that  it  doesn't  get  lost. 

The  Clerk:  The  letter  is  N-1  and  the  resolution 
is  N-2. 

(The  documents  previously  marked  as  U.  S. 
Exhibits  15  for  identification  were  received  in 
evidence  as  U.  S.  Exhibits  N-1  and  N-2.1 

[Printer's  Note:  U.  S.  Exhibits  N-1  and 
N-2  are  set  out  in  full  at  pages  1610-1613  of  this 
printed  Record.] 

The  Court:     Ver}^  well. 

Mr.  Rathbun:  Now,  I  think  that's  all.  But  for 
protection  purposes  I  offer  any  other  document 
that  we  have  had  identified  except  the  claim  to 
Congress,  which  has  not  yet  been  introduced  in 
evidence.    I  think  that's  all. 

Mr.  Vitousek:  I  certainly  must  object  to  such 
a  blanket  offer,  if  there  is  anything  else  here. 

Mr.  Rathbun :  I  am  only  holding  it  open  so  I  can 
check.     That's  all. 

Mr.  Vitousek:  I  have  no  objection  to  it  bein,!>- 
left  open,  if  the  Court  please,  but  I  think  whatever 
is  being  offered  should  be  particularly  called  to  the 
Court's  attention.  And  [1999]  I  have  no  objection 
to  holding  it  open  until  some  future  time. 

The  Court:  There  is  no  other  one  except  Ex- 
hibit 1  for  identification? 

Mr.  Rathbun:  Now  that  will  remain  open  until 
we  hear.     With  that  reservation  we  are  closed. 
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The  Court:  Very  well.  So  the  only  two  things 
remaining,  to  repeat,  are  to  clear  up  U.  S.  1  tor 
identification  and  as  to  when  it  is  cleared  up  you 
linve  Mr.  Spalding  back  for  further  cross. 

Mr.  Rathbun :    May  or  may  not. 

The  Court:  May  or  may  not.  In  event,  he  is 
due  back  to  give  you  an  answer  about  this  pension 
business.  Since  this  Congressional  claim  was  sent 
from  Washington,  you  say  Saturday  by  air  mail, 
I  should  expect  that  it  should  be  here  today. 

Mr.  Vitousek:  It  ought  to  be  here.  Mail  is  fre- 
([uently  uncertain,  but  it  ought  to  be  here  either 
today  or  very  shortly. 

The  Court:  Well,  supposing  we  meet  tomorrow 
morning  at  nine  o'clock  on  the  assumption  that  it 
will  be  here,  and  we  can  clear  up  the  remaining  few 
details.  You  will  certainly  know  by  this  afternoon 
whether  it  is  here  or  not,  will  you  not? 

Mr.  Vitousek:  May  I  ask  Mr.  Kay  regarding 
this  pension?  I  don't  know  whether  that  will  be 
cleared  up  tomorrow  or  not.  Mr.  Kay  thinks  that 
the  pension  matter  will  take  more  than  one  day. 

The  Court:  Well,  on  that  particular  thing,  lis- 
tening to  questions  and  answers,  I  am  inclined  to 
think  that  Mr.  Spalding  may  be  inclined  to  give 
Mr.  Rathbun  more  than  he  asked  for.  And  limit- 
ing it  to  exactly  what  he  asked  for — 

Mr.  Rathbun:  I'm  not  too  much  interested  in 
it  if  it's  going  to  require  a  lot  of  delay  and  re- 
search. 

Mr.  Vitousek:  As  I  understood  it,  if  the  Court 
])'lease,  the  request  was  a  list  of  the  employees  and 
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the  amounts  to  be  paid  as  employees,  to  receive  the 
pensions,  and  the  amounts  they  were  to  be  paid. 

Mr.  Rathbun:  The  amount  what  is  to  be  taken, 
actually  taken  out  of  this  400,000  was  what  we 
asked  for. 

The  Court:  That's  right.  And  the  witness  said 
he'd  go  one  step  further  and  show  it  as  actually 
paid. 

Mr.  Rathbun:     Some  of  it. 

The  Court:  Some  of  it.  Well,  say  what  is  today? 
J  udge  jMetzger  has  a  matter  on  Friday.  Do  you 
think  we  can  make  headway  if  we  pass  the  day 
and  set  the  16th  for  the  clean-up  day? 

Mr.  Vitousek:  Well,  if  I  may  suggest,  we  can 
hold  tomorrow  open.  If  they  come,  we  can  get  it 
cleaned  up.  But  I  wouldn't  want  to  say  it  will  ])e 
here  certain,  if  the  Court  desires  to  hold  the  morn- 
ing open  and  if  they  do  come — 

The  Court:  Well,  I'll  be  here  and  I  have  noth- 
ing on  except  this  matter  for  tomorrow  morning. 

Mr.  Vitousek:  I  can  notify  Mr.  Rathbun  if  they 
are  here,  and  we  can  go  ahead. 

The  Court:  All  right,  let's  schedule  it  as  ex- 
pected for  tomorrow  morning  at  nine.  However, 
between  8  and  9  in  the  morning,  if  there  is  some 
reason  why  we  will  not  make  advantageous  pro- 
gress, if  you  will  notify  me  we  can  adjust  the 
matter. 

Mr.  Vitousek:  Anticipating  perhaps  a  little — 
I  don't  know  how  the  Court  is  going  to  handle 
this,  whether  with  argument  or  briefs.  But  if  argu- 
ment, I  wouldn't  want  to  start  in  tomorrow  if  we 
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are  cleaning  it  up.  I'd  rather  have  a  day  or  so  to 
clean  this  all  up. 

The  Court:  Well,  on  that  particular  point,  I 
think  I'd  rather  have  briefs  on  this  particular 
case.  It  is  so  complicated  anyway.  Frequently  argu- 
ment goes  in  one  ear  and  out  the  other,  and  you 
don't  remember  and  it's  going  to  be  months,  I'm 
afraid,  before  the  case  is  digested  fully  enough  to 
render  a  decision.  So  I  think  written  briefs  would 
be  more  helpful.  What  is  your  reaction  to  that, 
Mr.  Rathbun? 

Mr.  Rathbun:  Well,  with  the  understanding 
that  it  will  be  done  within  a  period  of,  say,  six 
weeks,  that  will  be  satisfactory  to  me.  Otherwise, 
I'd  like  to,  if  we  can't  do  it  in  that  time,  to  argue 
it  orally.  I  have  a  reason  for  that.  I  am  severing 
my  connection  with  the  Government  at  the  end  of 
this  case.  I  want  to  be  back  by  March  1st  at 
least. 

Mr.  Vitousek;  As  far  as  we  are  concerned,  I 
certainly  [2002]  wouldn't  want  the  briefs  to  extend 
over  six  weeks  myself. 

Mr.  Rathbun :  I  'd  rather  not  have  in  the  record 
what  I  said  about  resigning. 

The  Court:  All  right.  Strike  that  out.  If  I 
require  briefs  of  you  gentlemen,  you  are  going  to 
first  require  the  transcript,  no  doubt. 

Mr.  Vitousek:  Well,  it  would  be  better,  but  I 
am  finding  it  difficult.  Did  you  order  a  transcript? 

Mr.  Rathbmi:    We  are  still  waiting. 

The  Court:  I  appreciate  your  position,  Mr. 
Rathbim    and   I   will   do   everj^thing   to   cooperate 
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with  you,  and  yet  I  have  a  feeling  that  briefs  will 
be  more  helpful  than  oral  argument.  I  am  just 
wondering  if,  when  the  transcript  is  available,  es- 
pecially since  Mr.  Driver  has  sat  with  you  through 
the  case,  whether  or  not  he  and  other  attorneys  in 
the  department  might  not  be  able  to  file  the  brief. 

Mr.  Rathbmi:  I  don't  know.  Mr.  Driver  will 
have  to  speak  for  himself  about  that 

The  Court :  I  'd  be  reluctant  to  hold  you  just  for 
that  matter  of  a  brief. 

Mr.  Rathbun:  I  think  this  record  could  be  got- 
ten out  if  he  sits  on  it  and  works  on  it. 

The  Court:  I  know  but  the  reporter  is  only 
human  and  he  has  another  transcript  or  two.  Well, 
let's  all  of  us  think  about  that  matter,  and  my 
reaction,  my  preference  is  for  briefs.  [2003]  You 
want  to  make  outlines  of  what  your  briefs  will 
contain,  and  I  will  listen  to  you  but  I  would  like 
not  voluminous  briefs  either  but  concise  to  the 
point  briefs. 

Mr.  Vitousek:  If  there  would  be  argument,  I 
would  prefer  to  argue  after  the  briefs  are  in  and 
it  would  freshen  my  mind,  and  not  ar.gue  now 
and  then  file  some  briefs  at  some  distant  future 
period. 

The  Court:  Well,  I  don't  think  there  is  any 
definite  position  any  of  us  can  take  on  it  at  this 
moment.  Let's  sleep  on  it  a  little  while  and  see 
how  it  looks  tomorrow,  and  possibly  wind  up  this 
case.  Until  nine  o'clock  tomorrow,  unless  before 
tomorrow  at  nine  I  hear  from  you  to  the  contrary 
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that   it   should   be   a   later   date,   the   case    is   ad- 
journed. 

(The  Court  adjurned  at  11:30  a.m.)    [2004] 

Honolulu,  T.  H.,  January  15,   1947 

The  Clerk:  Civil  No.  514,  United  States  of 
America  versus  257.654  acres  of  land,  more  or  less, 
and  others;  case  called  for  further  trial. 

The  Court:  The  parties  being  ready,  I  believe 
the  only  things  remaining  are  the  possible  rebuttal 
evidence,  which  we  haven't  considered,  the  pension 
plan  and  the  Congressional  reference  claim.  Have 
you  those  things  at  hand? 

Mr.  Vitousek:  I  am  ready  to  proceed,  if  the 
Court  please. 

The  Court:    Very  well. 

Mr.  Vitousek:  If  the  Court  please,  a  request 
was  made  of  Mr.  Spalding  for  the  pension,  the 
list  of  the  proposed  pensions,  and  I  have  it  with 
me  and  it  has  been  submitted  to  the  Government 
attorneys,  a  proposed  payment  of  pensions,  which 
does  not  include  the  month  of  January. 

The  Court:    This  year? 

Mr.  Vitousek:  This  year.  The  payments  for 
January  being  due  and  payable  on  the  15th  day 
of  January,  which  is  today.  An.d  I  am  informed  it 
would  amount  to  approximately  $3,000.  This  pay- 
ment is  recommended  by  the  manager  and  must  go 
to  the  directors  in  San  Francisco  for  approval.  It 
shows  a  total  on  the  sheet  for  a  period  commenc- 
ing after  the  current  payments  of  $397,701.10.   I 
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am  informed  by  the  attorneys  for  the  Government 
that  they  will  not  require  this  to  go  into  evidence. 
It's  [2005]  quite  a  lengthy  document  and  has  a  lot 
of  names  and  will  fill  up  the  record  imiiecessarily. 

The  Court:     Very  well. 

Mr.  Rathbun:     We  have  seen  it. 

The  Court:    All  right. 

Mr.  Vitousek:  Now,  if  the  Court  please,  in 
regard  to  the  other  matter  which  was  left  open, 
the  Court  made  an  order  that  we  produce  what 
was  termed  a  claim  before  Congress.  Now,  I  wish 
to  state  that  I  personally  was  not  in  that  case  and 
knew  nothing  about  the  proceedings  other  than 
what  I  have  been  informed,  as  it  is  shown  in  the 
record  here  and  as  I  was  informed.  Mr.  John  J. 
Courtney,  an  attorney  in  Washington,  D.  C,  hand- 
led this  matter  as  an  attorney  for  the  Honolulu 
Plantation  Company.  After  the  Court  made  its 
order,  I  endeavored  to  get  Mr.  Courtney  by  tele- 
phone, was  unable  to  do  so,  so  I  sent  him  a  wire 
Friday  asking  him  to  talk  to  me  over  the  telephone 
and  to  send  here  the  report  or  claim  or  whatever 
it  was  as  filed.  I  received  yesterday  afternoon  by 
air  mail,  special  delivery,  a  document  with  an  ac- 
companying letter.  In  view  of  the  fact  that  I  have 
had  nothing  to  do  with  this  matter,  and  getting  my 
information  from  Mr.  Courtney,  I'd  like  to  read 
the  letter.  It  is  self-explanatory.  It  is  addressed  to 
myself,  dated  January  11,  1947,  and  reads  as  fol- 
lows: 
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"Bear  Roy: 

"In  response  to  your  cable  received  this  morn- 
ing, I  am  [2006]  transmitting  herewith  an  exact 
and  complete  copy  of  the  brochure  filed  by  Hono- 
lulu Plantation  Company  at  the  time  of  the  intro- 
duction of  H.R.  2688  ni  the  79th  Congress.  An 
identical  copy  was  furnished  to  each  of  the  Gov- 
ermnent  agencies  at  the  same  time,  to  wit.  Justice, 
Army,  Navy,  Interior,  Federal  Works  Agency  and 
the  Budget  Bureau.  There  were  no  changes  made 
in  it,  and  it  is  the  same  instrument  which  was 
filed  with  the  House  Committee  on  Claims  of  the 
79th  Congress  and  mentioned  in  House  Report  1313 
recoimnending  passage  of  the  Bill  as  amended, 
and  making  specific  findings  of  fact  in  connection 
with  the  representations  of  the  Government  de- 
partments as  furnished  to  the  Committee.  I  trust 
that  these  reach  you  promptly.  By  these  I  mean 
I  am  depositing  a  total  of  four  copies  in  different 
mails  today  to  insure  delivery.  I  shall  stand  by  for 
your  call. 

With  Kindest  personal  regards. 

Sincerely  yours 

JOHN  J.  COURTNEY." 

I  was  able  to  talk  to  Mr.  Courtney  by  trans- 
Pacific  telephone  on  Monday  of  this  week  and  at 
that  time  he  informed  me  he  had  mailed  these  docu- 
ments and  that  no  changes  had  been  made.  Upon 
examining  the  report  he  mentions,  apparently  the 
document  was  introduced  before  the  hearings  re- 
ferred to  as  Exhibit  1. 
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Now,  I  make  that  statement  because  whether  it 
is  a  claim  [2007]  or  a  brochure,  apparently  it  is 
the  document  filed.  The  other  day  I  borrowed  the 
docmnent  which  is  marked  Exhibit  1  for  identifica- 
tion, compared  it  with  a  document  I  had  which 
came  to  me  from  the  plantation  office,  and  found 
it  identical.  I  have  compared  the  document  with 
which  I  compared  Exhibit  1  with  the  one  as  sent 
by  Mr.  Courtney  and  found  it  identical.  So  I  think 
I  can  make  this  statement  that  the  document  Mr. 
Courtney  sent  me  is  identical  with  Exhibit  1  for 
identification.  That  is,  I  didn't  compare  it  with 
that  document  but  by  comparing  it  as  we  did,  I 
think  it  is  safe  to  say  they  are  identical. 

The  Court:  Mr.  Rathbun,  now  that  this  copy, 
represented  as  accurate  of  what  was  filed  by  this 
company  with  the  last  Congress,  is  here,  have  you 
had  an  opportunity  to  compare  it  with  Exhibit  1 
for  identification? 

Mr.  Rathbun:    I  haven't,  but  they  have. 

The  Court:    Do  you  want  such  an  opportunity? 

Mr.  Rathbun:  Well,  I  have  offered  the  docu- 
ment that  is  marked  Government  Exhibit  1.  They 
now  say  that  that  is  the  document  that  was  filed, 
according  to  Mr.  Courtney.  There  is  nothing  fur- 
ther for  us  to  do. 

Mr.  Vitousek:  If  the  Court  please,  if  it  is  being 
offered,  I  want  to  interpose  an  objection  to  its 
being  offered,  for  the  record. 

The  Court:  Well,  before  we  get  there,  let's  make 
sure  we  are  straightened  out.  The  situation  is  that 
when  all  is  [2008]  said  and  done,  the  company  is 
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admitting  that  Exhibit  1  for  identification  is  an 
accurate  copy  of  what  was  filed  with  the  last  Con- 
gress in  relation  to  this  company's  claim  to  Con- 
gress ? 

Mr.  Vitousek:  That  is  correct.  What  they  called 
Exhibit  1  was  introduced  for  the  Committee. 

The  Court:  All  right.  Now,  T  think  that 
straightens  out  the  confusion  that  existed  insofar 
as  that  docmnent  is  concerned.  Now,  where  does 
that  get  us? 

Mr.  Rathbun:  I  oifer  the  document  marked 
Government  Exhibit  1  for  identification  in  evi- 
dence in  this  case,  if  your  Honor  please. 

Mr.  Yitousek:    Now,  if  the  Court  please — 

Mr.  Rathbun:  On  the  grounds  that  it  goes  to 
the  credibility  of  the  witnesses  in  this  case,  and 
also  it  constitutes,  when  read  as  a  whole,  an  ad- 
mission against  interest  insofar  as  the  interest  they 
are  making  in  this  Court  is  concerned,  of  the 
claim. 

Mr.  Vitousek:  We  object  to  the  introduction 
of  the  document  upon  the  grounds  that  it  is  in- 
competent, irrelevant  and  immaterial  and  does  not 
do  what  comisel  states,  and  in  any  event  is  inad- 
missible in  a  claim  in  the  action  before  this  Court, 
in  the  proceedings  before  this  Court.  This  docu- 
ment, as  has  been  called  to  the  attention  of  the 
Court,  consists  of  what  would  probably  be  termed 
a  petition  for  relief,  actually  a  letter  of  transmittal, 
a  statement  by  Mr.  Jacob —  [2009] 

Mr.  Rathbmi:    Jacobson. 

Mr.  Vitousek:    Just  a  minute.   By  C.  H.  Jacob- 
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son,  who  was  at  that  time  the  President  of  the 
Honolulu  Plantation  Company;  a  statement  of  the 
qualifications  of  Mr.  Schmutz  and  of  Mr.  Austin, 
although  it  nowhere  appears  that  Mr.  Austin  has 
anything  further  other  than  his  qualifications;  then 
appears  a  statement  by  Mr.  Schmutz,  a  letter  and 
what  is  probably  termed  his  remarks;  and  the  na- 
ture of  the  damage  and  the  damage  estimates;  then, 
if  the  Court  please,  there  is  a  series  of  computa- 
tions made  up,  as  stated  on  the  stand  by  Mr. 
Schmutz,  made  up  in  San  Francisco  but  would 
probably  be  termed,  are  termed  schedules,  compu- 
tation of  figures ;  then  there  is  a  statement  here  by 
the  attorney  for  the  company,  the  attorney  in  pre- 
senting the  claim — it  appears  to  be  an  unsigned 
statement,  as  to  the  legal  status  of  the  matter,  and 
that,  of  course,  is  what  we  are  before  this  Court 
to  determine ;  then  there  is  a  statement  by  the  man- 
ager of  the  company  in  general  terms,  followed  by 
the  names  of  the  stockholders,  together  with  the 
shares  held  by  the  stockholders;  a  copy  of  the  Bill 
as  in^esented  to  Congress,  not  as  it  passed  the  House 
of  Representatives. 

Now,  none  of  these  matters  would  constitute  an 
admission  against  interest  or  in  any  way  contra- 
dict the  testimony  of  the  witnesses  before  the  Court. 
And  the  opinion  of  the  attorney  does  not  in  any  way 
bind  the  company  because  it  has  not  been  concurred 
in  by  the  representatiA-es  of  the  Government,  and 
that's  the  reason  we  are  before  the  Court.  If  they 
come  before  Congress  and  agree  to  it,  as  they  did 
not,  that  would  be  one  thing.  And  now  in  this  par- 
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ticular  action,  this  particular  attorney  is  not  an 
attorney  representing  the  i)arties,  ))ut  the  firm  of 
Stanley,  Vitousek,  Pratt  and  Winn  are.  And  we 
present  the  views  to  this  Court  of  our  understand- 
ing of  the  law  and  our  j)osition  in  regard  to  the  law, 
which  we  have  done  in  the  various  objections  to  evi- 
dence, various  motions,  and  will  do  so  in  the  briefs 
that  will  be  presented  according  to  your  Honor's 
desires. 

And  for  all  those  reasons  we  object  to  the  intro- 
duction of  this  exhibit  in  evidence. 

The  Court:  You  believe  on  the  theory  of  the 
document  containing  certain  admissions  against  in- 
terest that  the  entire  document  is  admissible,  Mr. 
Rathbun  ? 

Mr.  Rathbun:  Yes,  your  Honor.  It's  all  one 
document.  It  has  exhibits  attached  to  the  back  end 
of  it  which  are  referred  to  by  Schmutz.  The  argu- 
ments presented  by  those,  the  exhibits,  are  illus- 
trative of  the  arguments  presented  by  the  different 
parties  who  make  these  different  statements  in  the 
claim.  They  all  go  to  one  purpose,  that  is,  to  state 
their  claim  to  Congress;  it's  all  one  document  and 
must  be  read  together. 

The  Court:  How  about  this  opinion  by  the  at- 
torney ? 

Mr.  Rathbun:  It's  all  part  of  the  document  as 
filed.  [2011]  I  don't  know  that  it  is  signed  by  any 
attorney.  I  don't  know  that  it  is  a  statement  of 
an  attorney  even.  I  don't  know  where  Mr.  Vitousek 
gets  that. 
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Mr.  Driver:  A  statement  l)y  the  parties  in  in- 
terest. 

Mr.  Rathbun :  By  the  parties  in  interest.  There 
isn't  any  attorney  that  I  know  of. 

The  Court:  It's  headed  by  a  statement  by  a 
party  in  interest. 

Mr.  Driver:  A  statement  that  their  counsel  have 
advised,  and  so  forth. 

Mr.  Vitousek:  If  the  Court  please,  a  statement 
that  they  are  advised  by  counsel  regarding  the  law. 
Now,  that's  the  very  matter  before  this  Court.  Sup- 
pose they  had  been  incorrectly  ad^dsed?  It's  cer- 
tainly not  frequently  that  parties  are  advised  as  to 
the  law,  and  the  Court  changes  that  law  by  its  de- 
cision. And  it  has  no  effect.  If  in  here  they  could 
show  a  difference  between  the  witnesses'  testimony 
and  the  computations,  which  are  unexplained,  it 
might  be  said  then  that  it  would  be  contradictory. 
But  there  has  been  no  such  thing. 

The  Court:  Wasn't  there  something  of  that  sort 
in  regard  to  Schmutz'  testimony? 

Mr.  Vitousek:  No,  if  the  Court  please,  Mr. 
Schmutz  said  he  thought  certain  of  the  exhibits  had 
been  changed,  the  only  point  of  difference  that 
might  be.  But  that's  a  mere  matter  of  [2012]  argu- 
ment. He  didn't  contradict  the  figures.  But  on  the 
availability  of  money  to  pay  dividends,  now,  imder 
the  California  law  you  can  pay  dividends  out  of 
the  current  earnings,  and  in  one  of  these  exhibits  it 
show^s  the  net  receipts  from  which  had  been  taken 
depreciation,  and  so  forth.  And  he  said  that  the 
amounts  which  are  in  the  books,  in  the  book  entry 
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setting  aside,  or  taking  out  the  dei^reciation  and 
amortization,  while  that's  shown  here,  he  said  in 
his  opinion  those  are  still  available  to  pay  divi- 
dends. And  they  are  under  the  California  law,  as 
we  showed  your  Honor.  But  there's  nothing  to 
show  that  we  are  wrong.  That's  the  point.  It's 
just  a  matter  of  interpreting  the  figures  as  shown. 
The  same  thing  came  up,  your  Honor  will  recall, 
when  we  offered  the  plantation  reports  in  evidence, 
the  statements  of  the  parties;  the  figures  as  shown 
from  the  books  were  received  but  the  statements  of 
the  manager  and  president  were  excluded.  And 
that's  our  position,  w^e  submit,  your  Honor. 

The  Court:  Have  you  anything  else  you  want 
to  say? 

Mr.  Rathbun :  Why  no,  your  Honor.  We  are  not 
disputing  the  figures.  Those  are  their  figures.  We 
took  the  figures  as  we  found  them  in  cross-examin- 
ing these  witnesses.  Mr.  Vitousek  misses  the  point 
of  the  purpose  of  the  cross-examination  in  hooking 
this  up,  it  seems  to  me.  We  asked  on  cross-examina- 
tion of  all  of  these  witnesses  that  testified  to  value 
what  they  based  them  on  as  opinion  of  a  million  dol- 
lars decrease.  [2013]  And  among  other  things  the 
experts  specially  named  several  things  that  they 
considered.  What  we  have  in  mind  is  the  law  oii 
the  things  that  they  did  consider  as  being  items  of 
damage  which  cannot  be  used  in  a  condemnation 
suit  in  arriving  at  what  the  value  is.  Among  the 
things  were  earnings.  Now,  like  all  experts,  Mr. 
Schmutz  specially,  after  going  over  those  different 
things  that  he  considered  but  didn't  consider,  what- 
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ever  that  means,  I  can't  help  in  this  final  case  that 
I  am  trying  in  these  courts  to  make  the  comment 
that  if  there  is  anything  in  jurisprudence  that 
shakes  the  confidence  of  the  public  in  jurisprudence 
it  is  experts  so-called.  This  is  a  fine  illustration: 
he  named  five  or  six  different  things  that  he  con- 
sidered, and  then  when  pinned  doAvn  on  cross-ex- 
amination he  said  he  gave  no  vakie  to  that  in  arriv- 
ing at  his  opinion.  Therefore,  he  pulled  it  out  of 
air.  That's  what  we'll  argue.  Just  as  Mr.  Cozier 
did.  He  talks  about  earnings,  all  of  those  things, 
and  then  he  says  that  he  gave  no  dollars  and  cents 
value  to  all  of  those  things.  This  shows  that  he  did, 
this  claim  in  Congress,  based  solely  on  that.  There- 
fore, we  argue  that  it  is  a  business  assistance.  It  is 
inconsistent  with  his  testimony. 

The  Court:  In  view  of  the  fact  that  this  claim 
to  Congress  is  substantially  the  same  ty^je  in  gen- 
eral of  what  is  made  here,  and  in  view  of  all  the 
cross-examination  of  the  experts  with  reference  to 
this  Congressional  claim,  I  am  going  [2014]  to  ad- 
mit Exhibit  1  for  identification,  and  you  may  have 
an  exception  to  it. 

Mr.  Vitousek:  Exception,  if  the  Court  please. 
Now,  if  the  Court  please,  I  have  one  matter 

The  Court:  Just  let  it  get  marked.  Exhibit  1 
for  identification  becomes 

The  Clerk:    U.  S.  Exhibit  O. 

(The  document  previously  marked  U.  S.  Ex- 
hibit 1  for  identification  was  received  in  evi- 
dence as  U.  S.  Exhibit  O.) 
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Mr.  Vitousek:  If  the  Court  will  recall,  I  re- 
served the  right  to  adduce  evidence  in  case  this  was 
admitted,  and  if  counsel  is  through,  I  have  one 
matter  I  want  to  luring  up. 

The  Court :     This  is  in  the  nature  of  rebuttal  .^ 

Mr.  Vitousek:     Yes,  to  this  exhibit. 

The  Court :  Before  we  get  there,  have  you  finally 
made  up  your  mind  as  to  what  you  are  going  to 
do  about  your  request  to  recall  Mr.  Austin? 

Mr.  Vitousek :     I  am  going  to  waive  that. 

The  Court:  Everything  is  cleaned  up  up  to  this 
point,  and  the  only  thing  is  rebuttal  from  now  on? 
All  right,  you  may  call  your  first  witness  in  re- 
buttal. 

Mr.  Vitousek:  It  will  not  be  witnesses.  I  want 
to  offer  in  evidence  the  report  of  the  Congressional 
Committee  of  the  House  of  Representatives,  which 
Conunittee  was  considering  the  [2015]  claim  and 
considering  this  brochure,  a  report  numbered  1313, 
which  I  referred  to.  And  in  view  of  the  fact  that 
in  making  the  offer  of  this  exhibit — Government 
attorneys  said  that  it  is  an  admission  against  in- 
terest because  it  constitutes  a  business  damage — 
this  report  shows  how  it  was  considered  and  re- 
ceived by  the  Congressional  Committee  to  whom  it 
was  submitted.  Attached  to  this  report  are  the  let- 
ters from  the  Attorney  General,  from  the  Secretary 
of  the  Navy  and  from  the  Acting  Secretary  of  War. 
We  offer  this  report  in  evidence. 

Mr.  Rathbun:  I  object  to  it  as  incompetent,  ir- 
relevant and  immaterial  what  some  House  Com- 
mittee might  find  about  this  claim,  if  it  has  any 
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justification  iii  this  record.  Our  purpose  in  putting 
this  document  in  goes  to  the  witnesses  that  testified, 
that  were  cross-examined.  Nobody  can  cross-ex- 
amine those  men  who  signed  their  names  to  that. 
I  don't  even  know  who  they  are.  I  have  never  seen 
them. 

The  Court:  On  what  theory  do  you  o:ffer  this  .^ 
Mr.  Vitousek:  Well,  if  the  Court  please,  this  is 
an  official  docmnent.  Under  the  case  of  U.  S. 
against  Almninum  Company  of  America,  reported 
in  1  Federal  Rules  Decisions,  on  page  71,  it  is 
admissible  without  further  proof  because  it  has 
been  officially  printed,  because  it  is  prmted  on  the 
face  itself. 

Mr.  Rathbmi :  We  raise  no  question  as  that,  that 
it  is  official.  [2016] 

Mr.  Vitousek:  It  may  be  either  received  in  evi- 
dence or  hQ  judicially  considered  by  the  Court. 

The  Court:  Do  you  have  in  mind  on  that  last 
point  judicial  notice?  Do  you  have  judicial  notice 
in  mind? 

Mr.  Vitousek:  Yes,  it  was  held  in  this  case  that 
either  it  could  be  received — we  feel  that  it  should 
be  part  of  the  record  rather  than  by  referring  to 
the  outside.  The  claim  was  submitted  to  Congress 
and  contains  in  it  an  opinion  of  counsel,  a  statement 
that  they  had  been  advised  by  counsel.  Now,  in  this 
report  is  also  shown  the  position  of  the  various 
Government  agencies,  one  of  which  being  from  the 
Secretary  of  the  Navy  in  which  it  is  claimed  that 
the  opinion  of  counsel  was  wrong,  that  the  Baetjer 
case  controlled,  and  that  it  was  a  matter  that  could 
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be  determined  before  the  court.  Now,  it  all  ties  up 
to  this  report,  if  this  report  is  going  to  be  used  for 
the  purpose  which  is  stated  by  counsel  as  an  admis- 
sion against  interest.  We  feel  that  the  entire  Con- 
gressional hearing  and  report  is  a  part  of  that  com- 
plete record.  The  bill  as  submitted  in  the  record 
was  changed  there;  the  payment  of  a  claim  was 
changed  to  an  authority  to  present  before  the  Court 
of  Claims;  and  it  is  all  shown  in  the  report.  We 
feel  if  this  report  is  in  evidence,  then  the  entire 
matter  should  be  before  the  Court. 

The  Court:     Let  me  see  that. 

Mr.  Rathbun:  In  the  light  of  that,  the  case  that 
counsel  [2017]  cited,  there  is  nothing  in  that  case 
that  says  that  any  document  should  be  received  that 
is  not  material  to  a  law  suit,  which  is  incomj)etent 
and  immaterial  on  the  mere  point  that  is  cited 
there,  that  the  document  upon  its  face-^the  appar- 
ent authenticity  of  the  Government  department  is 
well-known  and  I  have  no  objection  to  that,  but  it 
must  be  shown  to  be  material.  If  we  are  going  to 
take  the  opinions  of  a  lot  of  lieutenants,  and  so 
forth,  in  the  Navy,  we  might  as  well  start  sub- 
peonaing  about  a  thousand  witnesses  on  mere 
opinion. 

The  Court :  This  is  the  only  report  that  was  ever 
made  by  that  Congress  on  this  claim? 

Mr.  Vitousek:  Yes,  if  the  Court  please.  This  is 
a  report  by  the  House  Committee.  It  is  the  only 
one  made. 

The  Court:    It  never  got  to  the  Senate? 

Mr.  Vitousek:     It  went  to  the  Senate  but  Con- 
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gress  adjourned  before  the  matter  was  brought  up 
before  the  Senate.  And  I  call  the  Court's  attention 
to  the  fact  that  this  brochure,  whether  you  call  it 
a  claim  or  not,  was  the  one  referred  to  in  there  as 
Exliibit  1.  In  there,  I  mean  by  the  report  of  the 
Committee. 

The  Court:     I  am  going  to  admit  it  so  I  can  have 
the  whole  picture  before  me  to  find  out  what  it  is 
all  about.   It  may  become  exhibit  what,  Mr.  Clerk'? 
The  Clerk:     Honolulu  Plantation  Exhibit  No.  19. 
The  Court:     The  Government  may  have  an  ex- 
ception. [2018] 

(The  document  referred  to  was  received  in 
evidence  as  Honolulu  Plantation  Company's 
Exhibit  No.  19.) 

[Printer's  Note:  Exliibit  No.  19  is  set  out  in 
full  at  page  1542  of  this  printed  Record.] 
Mr.  Vitousek:     I  close  the  matter,  if  the  Court 
please,  insofar  as  the  Honolulu  Plantation  Com- 
pany, respondent. 

The  Court:     All  right,  then  both  parties  rest? 
Mr.  Vitousek:    We  rest. 
Mr.  Rathbim:     That's  right. 
The   Court:    Very  well.    I   indicated  yesterday 
that  at  the  termination  of  the  case  I  wiU  prefer  to 
have  briefs  rather  than  oral  arguments  exclusively. 
I  still  feel  the  same  way  about  that,  in  view  of  the 
complicated  nature  of  this  case.    On  the  subject 
of  getting  out  the  transcript,  which  I  understand 
both  parties  have  ordered  or  made  arrangements 
with  the  reporter  to  procure,  the  reporter  tells  me 
that  he  has  employed  a  dictaphone  operator  and  the 
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prospects  of  getting  it  out  sooner  than  otherwise 
indicated  are  enhanced.  What  is  your  i>resent  prog- 
nostication of  when  the  transcrijjt  will  be  ready? 

The  Reporter:    About  two  or  three  weeks. 

The  Court :  That  would  be  about  Fe))ruary  10th, 
without  holding  you  to  any  such  date  but  as  a  work- 
ing proposition.  Knowing  that  I  want  briefs,  do 
you  also  want  to  orally  argue  the  case? 

Mr.  Rathbmi:  I  don't  think  there  is  any  occasion 
for  both. 

Mr.  Vitousek:  I  think  there  is  no  occasion  for 
it  unless  [2019]  the  Court  feels  that  after  the  briefs 
are  in  you  might  want  it. 

The  Court:  I'd  be  well  satisfied  to  have  the 
briefs  exclusively  unless  there  is  some  point  raised 
in  the  briefs  that  I'd  like  elaboration  upon. 

Mr.  Rathbun:  I  might  state  to  the  Court  that 
as  far  as  the  Govermnent  is  concerned  we  are  pre- 
pared from  our  notes  to  file  a  brief  in  this  case 
on  very  short  time  without  the  record,  if  the  Court 
wants  it. 

The  Court:    Very  well. 

Mr.  Vitousek :  Well,  if  the  Court  please,  I  think 
since  we  are  going  to  file  briefs  we  should  have 
the  record.  While  we  think  our  notes  are  accurate, 
I  don't  like  to  be  in  a  position  of  making  a  state- 
ment and  not  having  it  from  the  exact  record.  I 
don't  think,  I  don't  believe  that  it  would  take  quite 
as  long,  of  course,  as  what  it  would  ordinarily  if  we 
get  the  record.  But  I'd  like  to  be  able  to  quote  the 
exact  record. 

The  Court:     Well,  you  having  the  burden  in  this 
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case,  it  will  be  your  duty  also  to  file  the  first  brief. 
How  many  days  after  the  record  is  available  to 
you  do  you  want  for  the  filing  of  the  opening  brief  ? 

Mr.  Vitousek:  I  would  suggest  two  weeks,  if  the 
Court  please,  for  the  brief. 

The  Court:  And  after  that  is  filed,  how  long 
does  the  Government  want  to  file  its  reply  .^  [2020] 

Mr.  Rathbun:  That's  a  little  hard  to  tell  until 
we  see  their  brief.   We'll  base  it  on  their  brief. 

The  Court:  What  arrangement  can  we  make 
now  that  would  be  satisfactory  ? 

Mr.  Bathbun:  I'm  sure  I  couldn't  guess  about 
that.  They  might  file  one  of  ten  pages  or  one  of 
five  hundred. 

Mr.  Vitousek:  We  intend  to  cover  the  matter 
thoroughly  and  naturally  we  can't  say  how  many 
pages,  if  the  Court  please.  I  feel  that  this  is  an 
important  matter  and  we  should  not  try  to  cut 
down. 

The  Court:  Are  you  sure  that  two  weeks  after 
receiving  the  transcript  is  long  enough? 

Mr.  Vitousek:  I  think  so.  We  can  work  on  it 
in  the  meantime,  on  the  law,  etc. ;  I  say  that  because 
naturally  we  wouldn't  have  to  study  the  transcript 
for  that. 

The  Court:  I  was  thinking  of  giving  the  Gov- 
ernment 30  days  after  you  file  your  brief. 

Mr.  Vitousek:  Well,  I  can  assure  the  Court  that 
whatever  time  we  have  we  will  file  a  brief  as  soon 
as  we  have  completed  it.  We  are  not  going  to  delay. 
If  the  Court  thinks  30  days,  I  should  think  we 
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should  have  inore  time,  but  naturally  we  want  to 
get  it  in. 

Mr.  Rathbun :  Well,  the  situation  as  far  as  I  am 
concerned  is  what  I  stated  yesterday. 

The  Court:  Well,  I  think  to  be  equally  fair 
about  the  [2021]  matter,  I  am  going  to  give  you 
30  days  within  which  to  file  your  opening  brief  from 
the  date  the  rej^orter  files  the  transcript,  and  after 
your  brief  is  filed  and  served  on  the  Government, 
it  may  have  30  days  within  which  to  file  a  reply 
brief.  And  after  you  receive  its  reply  brief,  you 
may  have  two  weeks  within  which  to  file  an  an- 
swering brief. 

Mr.  Vitousek:     Yes. 

The  Court:  All  right.  The  case  stands  submit- 
ted, and  I  know  it's  been  a  hard  case,  but  I  do  want 
you  both  to  know  that  I  appreciate  your  attention 
and  courtesy  and  help.  And  I  don't  know  whether 
Mr.  Rathbun  would  want  this  on  the  record  or  not, 
but  I  do  know  that  he  has  said  that  this  is  the  last 
case  he  is  going  to  try  here  for  the  Justice  Depart- 
ment, and  I  do  want  him  to  know  he  is  leaving  with 
the  good  wishes  of  all  concerned,  and  we  have  ap- 
preciated his  aid  and  assistance  in  all  condemna- 
tion work  in  this  Court. 

Mr.  Rathbun:  I  am  very  grateful,  your  Honor. 
I  have  been  treated  very  well  by  the  Court  here  and 
I  have  appreciated  all  they  have  done  for  me. 

Mr.  Vitousek:  If  the  Court  please,  I'd  like  to 
say  that  we  appreciate  the  courtesy  that  has  been 
extended  by  the  Court  and  by  the  Government  at- 
torneys from  time  to  time,  when  w^e  had  to  adjourn 
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to  get  more  time,  and  extreme  courtesy  has  been 
shown. 

The  Court :    Very  well.  Now  that  all  flowers  have 
been  [2022]  distributed,  we  will  adjourn. 

(The  Court  adjourned  at  11:40  o'clock  a.m.) 


I,  Albert  Grain,  Official  Court  Reporter,  U.  S. 
District  Court,  Honolulu,  T.  H.,  do  hereby  certify 
as  follows; 

That  the  foregoing  is  a  true  and  correct  tran- 
script of  testimony  in  the  trial  of  Civil  No.  514, 
United  States  of  America  versus  257.654  acres  of 
land,  and  Civil  Nos.  521,  525,  527,  529,  532,  533, 
535,  536,  540,  544,  548  and  684,  consolidated  into  one 
trial  held  in  the  above-named  coui't  on  December  2, 
1946,  3,  5,  6,  9,  10,  11,  12,  19,  20,  and  January  6, 
8,  9,  10,  14  and  15,  1947 ;  that  same  was  held  before 
the  Hon.  J.  Frank  McLaughlin,  Judge. 

Feb.  12,  1947. 

/s/  ALBERT  GRAIN.   [2024] 


[Title  of  District  Court  and  Cause  No.  514.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii. — ss. 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  the  foregoing  pages  munbered  1 
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to  2024,  inclusive,  to  be  a  true  and  complete  tran- 
script of  the  record  and  proceedings  had  in  said 
court  in  the  above-entitled  causes,  as  the  same  re- 
mains of  record  and  on  file  in  my  office,  and  I  fur- 
ther testify  that  the  costs  of  the  foregoing  tran- 
script of  record  are  $93.10  and  that  said  amount 
has  been  charged  by  me  in  my  account  against  the 
United  States. 

In  Witness  Whereof,  I  have  hereimto  set  my 
hand  and  affixed  the  seal  of  said  District  Court,  this 
4th  day  of  August,  1948. 

(Seal)  /s/  WM.  F.  THOMPSON,  Jr., 

Clerk,   United   States   District   Court,    District   of 
Hawaii. 


HONOLULU  PLANTATION  EXHIBIT  4-A 

(Admitted  in  Evidence  12-3-46) 

Land  Court  Document  No.  63916 

Cancelled  Nov.  28,  1944 

POWER  OF  ATTORNEY 

Honolulu  Plantation  Company  to  P.  E.  Spalding, 
L.  D.  Larsen,  W.  Jamieson  and  H.  T.  Kay 

Know  All  Men  by  These  Presents : 

Honolulu  Plantation  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  having  its 
principal  place  of  business  in  the  City  and  County 
of  San  Francisco,  in  said  State,  does  hereby  make, 
constitute  and  appoint  P.  E.  Spalding,  L.  D.  Lar- 
sen, W.  Jamieson  and  H.  T.  Kay,  all  residing  at 
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Honolulu,  in  the  Territory  of  Hawaii,  and  each  of 
them,  the  true  and  lawful  attorneys  and  attorney 
of  said  corj)oration,  for  it  and  in  its  name,  place 
and  stead,  and  as  its  act  and  deed  to  take  charge 
and  possession  of  all  and  singular  the  property, 
real  and  personal,  belonging  to  said  corjjoration  and 
situated  in  the  said  Territory  of  Hawaii,  and  to 
care  for  and  manage  said  property,  to  buy,  sell,  hire 
or  otherwise  dispose  of  or  deal  in  goods,  wares, 
merchandise,  choses  in  action,  and  other  personal 
property  in  possession  or  in  action;  to  make  loans 
and  advances  of  money  to  others  secured  l3y  either 
mortgage  or  pledge  of  real  or  personal  property,  or 
otherwise;  to  purchase,  take  on  lease,  receive  and 
otherwise  acquire  lands,  tenements  and  heredita- 
ments, or  any  interest  therein,  and  to  accept  seizin 
and  possession  thereof  and  delivery  of  all  deeds  and 
other  assurances  therefor;  to  lease  or  let  to  others, 
lands,  tenements,  hereditaments  and  to  surrender 
leases  and  tenancies  upon  such  terms  and  condi- 
tions as  the  said  attorneys  or  attorney  shall  think 
fit;  to  ask,  demand,  sue  for,  recover,  collect  and 
receive  all  sums  of  money,  debts,  dues,  accounts, 
interest,  dividends,  property  and  demands  whatso- 
ever as  are  now  or  shall  hereafter  become  due,  ow- 
ing payable,  deliverable  or  belonging  to  said  cor- 
poration, and  to  have,  use  and  take  all  lawful  ways 
and  means  for  the  recovery  thereof  in  the  name  of 
said  corporation,  or  otherwise,  by  attachments,  ar- 
rests, distress  or  otherwise,  and  to  compromise,  sub- 
mit to  arbitration,  or  otherwise  adjust  all  claims 
and  demands  aforesaid  and  grant  acquittances  or 
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other  sufficient  discharges  therefor;  to  commence, 
prosecute  or  enforce  or  defend,  answer  or  oppose 
all  actions,  suits  or  other  legal  proceedings  in  which 
said  corporation  is  or  may  hereafter  be  interested 
or  concerned,  and  to  compromise,  refer  to  arbitra- 
tion, abandon,  submit  to  judgment,  or  become  non- 
suited, in  any  such  action,  suit  or  proceeding;  to 
vote  at  all  stockholders'  meetings  held  in  the  Ter- 
ritory of  Hawaii,  of  any  company  or  companies,  or 
otherwise  to  act  as  the  proxy  or  representative  of 
said  corporation  in  respect  of  any  shares  of  any 
company  or  companies  now  owned  or  which  may 
hereafter  he  acquired  by  said  corporation,  and  in 
connection  therewith   to   execute   any   consents   or 
other  instruments  in  the  name  of  said  corporation 
as  shall  be  necessary  in  the  premises;  to  return  for 
assessment  of  taxes  all  property  of  any  description 
now  or  hereafter  held  or  owned  by  said  corporation 
in   the   Territory   of   Hawaii,   and   of   all   income 
earned  or  produced  by  said  corporation  from  any 
source  in  said  Territory  of  Hawaii,  and  to  appeal 
against  any  assessment  of  such  property  or  income ; 
to  concur  with  any  other  corporation  or  any  person 
or  persons  in  doing  any  of  the  acts,  matters  and 
things  hereinbefore  mentioned,  and  to  sign,  execute, 
deliver  and  aclaiowledge  for  and  on  behalf  of  said 
corporation  and  in  its  name,  place  and  stead  and 
as  its  act  and  deed  such  instruments  in  WT:'itin2:  of 
whatever  kind  and  nature  as  may  be  necessary  or 
proper  in  the  premises. 

Hereby  Giving  and  Granting  unto  the  said  attor- 
neys or  attorney  full  power  and  authority  to  do  and 
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perform  all  and  every  act  and  thing  whatsoever 
requisite,  necessary  or  proper  to  be  done  in  and 
about  the  premises  as  fully  and  to  all  intents  and 
purposes  as  said  corj^oration  might  or  could  do ; 

Hereby  Ratifying  and  Confirming  all  that  its  said 
attorneys  or  attorney  shall  lawfully  do  or  cause  to 
])e  done  by  virtue  of  these  presents. 

This  Power  of  Attorney  shall  revoke  that  certain 
power  of  attorney  heretofore  executed  hy  Honolulu 
Plantation  Company  to  R.  A.  Cooke,  P.  E.  Spald- 
ing, L.  D.  Larsen  and  Alvah  A.  Scott,  dated  the 
10th  day  of  January,  1935,  duly  recorded  in  the 
Office  of  the  Registrar  of  Conveyances  in  Honolulu 
in  Book  1270,  Pages  150  to  153,  and  upon  the  exe- 
cution hereof,  said  former  power  of  attorney  shall 
become  null  and  void. 

In  Witness  Whereof,  the  said  Honolulu  Planta- 
tion Company  has  caused  these  presents  to  be  exe- 
cuted by  its  officers  thereunto  duly  authorized  and 
its  corporate  seal  to  be  affixed  this  26th  day  of 
September,  1941. 

HONOLULU  PLANTATION 
COMPANY, 

By  /s/  JOHN  D.  McKEE, 
President. 

By  /s/  PETER  LEWIS, 
Secretary. 

(Corporate  Seal) 
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State  of  California, 

City  and  County  of  San  Francisco. — ss. 

On  this  21st  day  of  October  A.  D.,  1941,  before 
me  appeared  John  D.  McKee  and  Peter  Lewis,  to 
me  personally  known,  who  being  by  me  duly  sworn, 
did  say  that  they  are  the  President  and  Secretary 
respectively  of  Honolulu  Plantation  Company,  and 
that  the  seal  affixed  to  the  foregoing  instrument  is 
the  corporate  seal  of  said  corporation  and  that  said 
instrument  was  signed  and  sealed  in  behalf  of  said 
corporation  by  authority  of  its  Board  of  Directors, 
and  the  said  John  D.  McKee  and  Peter  Lewis 
acknowledged  said  instrument  to  be  the  free  act 
and  deed  of  said  corporation. 

(Seal)  /s/  LILLIAN  RALSTON, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  December  22,  1944. 

State  of  California, 

City  and  Comity  of  San  Francisco. — ss. 

I,  H.  A.  van  der  Zee,  County  Clerk  of  the  City 
and  County  of  San  Francisco,  State  of  California, 
and  ex-officio  Clerk  of  the  Superior  Court  thereof 
(the  same  being  a  Court  of  Record,  having  by  law 
a  seal),  being  the  officer  authorized  by  the  laws  of 
said  State  of  California  to  make  the  following  cer- 
tificate, Do  Hereby  Certify:  That  Lillian  Ralston, 
whose  name  is  subscribed  to  the  Jurat,  Affidavit,  or 
Certificate  of  the  Proof  or  Acknowledgment  of  the 
annexed  instrument,  was,  at  the  time  of  taking  the 
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same,  a  Notary  Public  in  and  for  said  City  and 
County  of  San  Francisco,  residing  therein,  duly 
commissioned,  qualified  and  sworn  and  duly  au- 
thorized by  the  laws  of  said  State  of  California  to 
take  Jurats,  Affida^dts,  and  the  Acknowledgments 
and  Proofs  of  Deeds  or  Conveyances  for  lands,  ten- 
ements or  hereditaments  in  said  State,  to  be  record- 
ed therein. 

I  further  certify  that  I  am  well  acquainted  with 
the  handwriting  of  said  Notary  Public  and  verily 
believe  that  the  signature  to  said  Jurat,  Affidavit, 
Acknowledgment  or  Certificate  is  genuine,  and  that 
the  said  instrument  is  executed  or  acknowledged 
according  to  the  laws  of  said  State  of  California. 
Further  that  I  have  comj)ared  the  impression  of  the 
seal  affixed  thereto  with  a  specimen  impression 
thereof  deposited  in  my  office  pursuant  to  law,  and 
that  I  believe  the  impression  of  the  seal  upon  the 
original  certificate  is  genuine. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Superior  Court. 

Dated:  Oct.  22,  1941. 

(Seal)  /s/  H.  A.  VAN  DER  ZEE, 

Clerk. 

Honolulu,  Hawaii,  December  9,  1943. 

I  hereby  certify  that  I  have  compared  the  fore- 
going copy  with  the  original  Power  of  Attorney 
given  by  Honolulu  Plantation  Company  to  P.  E. 
Spalding  et  als,  dated  September  26,  1941,  duly 
recorded  in  the  office  of  the  Registrar  of  Convey- 
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ances  in  Honolulu  in  Book  1684  Pages  247-250,  and 
find  same  to  be  a  full,  true  and  correct  copy  of!  said 
original. 

Attest : 

(Seal)  /s/  ALBERT  K.  AKANA, 

Notary  Public,  First  Judicial  Circuit,  Territoiy  of 
Hawaii. 

My  Commission  expires  June  30,  1945. 

The  original  of  this  document  recorded  as  fol- 
lows :  Territory  of  Hawaii,  Office  of  Bureau  of  Con- 
veyances. Received  for  record  this  4th  day  of  No- 
vember A.  D.  1941  at  1:43  o'clock  p.m.  and  recorded 
in  Liber  1684  on  Pages  247-250  and  compared. 
Signed,  M.  N.  Huckestein,  Registrar  of  Convey- 
ances. 


HONOLULU  PLANTATION  EXHIBIT  4-B 

(Admitted  in  Evidence  12-3-46) 
Power  of  Attorney 

Honolulu  Plantation  Company  to  P.  E.  Spalding, 
S.  L.  Austin  and/or  H.  T.  Kay 

Know  All  Men  by  These  Presents: 

Honolulu  Plantation  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  having  its  prin- 
cipal place  of  business  in  the  City  and  County  of 
San  Francisco,  in  said  State,  does  hereby  make, 
constitute  and  appoint  P.  E.  Spalding,  S.  L.  Austin 
and/or  H.  T.  Kay,  all  residing  at  Honolulu,  in  the 
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Territory  of  Hawaii,  and  each  of  them,  the  true 
and  lawful  attorneys  and  attorney  of  said  corpora- 
tion, for  it  and  in  its  name,  place  and  stead,  and 
as  its  act  and  deed  to  take  charge  and  possession 
of  all  and  singular  the  property,  real  and  personal, 
belonging  to  said  corporation  and  situated  in  the 
said  Territory  of  Hawaii,  and  to  care  for  and  man- 
age said  property,  to  buy,  sell,  hire  or  otherwise 
dispose  of  or  deal  in  goods,  wares,  merchandise, 
choses  in  action,  and  other  personal  property  in 
possession  or  in  action;  to  make  loans  and  advances 
of  money  to  others  secured  by  either  mortgage  or 
pledge  of  real  or  personal  jDroperty,  or  otherwise; 
to  purchase,  take  on  lease,  receive  and  otherwise 
acquire  lands,  tenements  and  hereditaments,  or  any 
interest  therein,  and  to  accept  seizin  and  possession 
thereof  and  delivery  of  all  deeds  and  other  assur- 
ances therefor;  to  lease  or  let  to  others,  lands, 
tenements,  hereditaments  and  to  surrender  leases 
and  tenancies  upon  such  terms  and  conditions  as 
the  said  attorneys  or  attorney  shall  think  fit ;  to  ask, 
demand,  sue  for,  recover,  collect  and  receive  all 
sums  of  money,  debts,  dues,  accounts,  interest,  divi- 
dends, property  and  demands  whatsoever  as  are 
now  or  shall  hereafter  become  due,  owning  payable, 
deliverable  or  belonging  to  said  corporation,  and  to 
have,  use  and  take  all  lawful  ways  and  means  for 
the  recovery  thereof  in  the  name  of  said  corpora- 
tion, or  otherwise,  by  attachments,  arrests,  distress 
or  otherwise,  and  to  compromise,  submit  to  arbitra- 
tion, or  otherwise  adjust  all  claims  and  demands 
aforesaid  and  grant  acquittances  or  other  sufficient 
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discharges  therefor;  to  commence,  prosecute  or  en- 
force or  defend,  answer  or  oppose  all  actions,  suits 
or  other  legal  proceedings  in  which  said  corporation 
is  or  may  hereafter  be  interested  or  concerned,  and 
to  compromise,  refer  to  arbitration,  abandon,  sub- 
mit to  judgment,  or  become  non-suited,  in  any  such 
action,  suit  or  proceeding;  to  vote  at  all  stockhold- 
ers' meeting  held  in  the  Territory  of  Hawaii,  or 
any  company  or  companies,  or  otherwise  to  act  as 
the  proxy  or  representative  of  said  corporation  in 
respect  of  any  shares  of  any  company  or  companies 
now  owned  or  which  may  hereafter  be  acquired  by 
said   corporation,   and   in   connection   therewith  to 
execute  any  consents  or  other  instruments  in  the 
name  of  said  corporation  as  shall  be  necessary  in 
the  premises;  to  return  for  assessment  of  taxes  all 
property  of  any  description  now  or  hereafter  held 
or  owned  by  said  corporation  in  the  Territory  of 
Hawaii,  and  of  all  income  earned  or  produced  by 
said  corporation  from  any  source  in  said  Territory 
of  Hawaii,  and  to  appeal  against  any  assessment 
of  such  property  or  income;  to  concur  with  any 
other  corporation  or  any  person  or  persons  in  doing 
any  of  the  acts,  matters  and  things  hereinbefore 
•mentioned,   and  to  sign,   execute,  deliver  and  ac- 
knowledge for  and  on  behalf  of  said  corporation 
and  in  its  name,  place  and  stead  and  as  its  act  and 
deed  such  instruments  in  writing  of  whatever  kind 
and  nature  as  may  be  necessary  or  proper  in  the 
premises. 

Hereby  Giving  and  Granting  unto  the  said  attor- 
neys or  attorney  full  power  and  authority  to  do 
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and  perform  all  and  every  act  and  thing  whatso- 
ever requisite,  necessary  or  proper  to  be  done  in 
and  about  the  premises  as  fully  and  to  all  intents 
and  purposes  as  said  corporation  might  or  could  do ; 

Hereby  Ratifying  and  Confirming  all  that  its  said 
attorneys  or  attorney  shall  lawfully  do  or  cause  to 
be  done  by  virtue  of  these  presents. 

This  Power  of  Attorney  shall  revoke  that  certain 
power  of  attorney  heretofore  executed  by  Honolulu 
Plantation  Company  to  P.  E.  Spalding,  L.  D.  Lar- 
sen,  W.  Jamieson  and  H.  T.  Kay,  dated  the  26th 
day  of  September,  1941,  duly  recorded  in  the  Office 
of  the  Registrar  of  Conveyances  in  Honolulu  in 
Book  1684,  Pages  247  to  250,  and  upon  the  execu- 
tion hereof,  said  former  power  of  attorney  shall 
become  null  and  void. 

In  Witness  Whereof,  the  said  Honolulu  Planta- 
tion Company  has  caused  these  presents  to  be  exe- 
cuted by  its  officers  thereunto  duly  authorized  and 
its  corporate  seal  to  be  affixed  this  28th  day  of  No- 
vember, 1944. 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  ARTHUR  E.  CORDER, 
Vice-President. 

By  /s/  F.  F.  DIXON, 
Secretary. 

(Corporate  Seal) 
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State  of  California, 

City  and  County  of  San  Francisco. — ss. 

On  this  28  day  of  November,  A.  D.,  1944,  before 
me  appeared  Arthur  E.  Corder  and  F.  F.  Dixon, 
to  me  personally  known,  who  being  by  me  duly 
sworn,  did  say  that  they  are  the  Vice-President  and 
Secretary  respectively  of  Honolulu  Plantation 
Company,  and  that  the  seal  affixed  to  the  fore2:oing 
instrument  is  the  corporate  seal  of  said  corpora- 
tion and  that  said  instrument  was  signed  and  sealed 
in  l)ehalf  of  said  corporation  by  authority  of  its 
Board  of  Directors,  and  the  said  Arthur  E.  Corder 
and  F.  F.  Dixon  acknowledged  said  instrument  to 
be  the  free  act  and  deed  of  said  corporation. 

(Seal)  /s/  FLORENCE  HANEY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  May  22,  1945. 

State  of  California, 

City  and  County  of  San  Francisco. — ss. 

I,  H.  A.  van  der  Zee,  County  Clerk  of  the  City 
and  County  of  San  Francisco,  State  of  California, 
and  ex-officio  Clerk  of  the  Superior  Court  thereof 
(the  same  being  a  Court  of  Record,  having  by  law 
a  seal),  being  the  officer  authorized  by  the  laws  of 
said  State  of  California  to  make  the  following  cer- 
tificate. Do  Hereby  Certify:  That  Florence  Haney, 
whose  name  is  subscribed  to  the  Jurat,  Affidavit,  or 
Certificate  of  the  Proof  or  Acknowledgment  of  the 
annexed  instrument,  was,  at  the  time  of  taking  the 
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same,  a  Notary  Public  in  and  for  said  City  and 
County  of  San  Francisco,  residing  therein,  duly 
commissioned,  qualified  and  sworn  and  duly  author- 
ized by  the  laws  of  said  State  of  California  to  take 
Jurats,  Affidavits,  and  the  Acknowledgments  and 
Proofs  of  Deeds  or  Conveyances  for  lands,  tenements 
or  hereditaments  in  said  State,  to  be  recorded  therein. 

I  further  certify  that  I  am  well  acquainted  with 
the  handwriting  of  said  Notary  Public  and  verily 
believe  that  the  signature  to  said  Jurat,  Affidavit, 
Acknowledgment  or  Certificate  is  genuine,  and  that 
the  said  instrument  is  executed  or  acknowledged 
according  to  the  laws  of  said  State  of  California. 
Further  that  I  have  compared  the  impression  of  the 
seal  af&xed  thereto  with  a  specimen  impression 
thereof  deposited  in  my  office  pursuant  to  law,  and 
that  I  believe  the  impression  of  the  seal  upon  the 
original  certificate  is  genuine. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Superior  Court. 

Dated:  Nov.  29,  1944. 

(Seal)  /s/  H.  A.  VAN  DER  ZEE, 

Clerk. 

Honolulu,  Hawaii,  December  20,  1944. 

I  hereby  certify  that  I  have  compared  the  fore- 
going copy  with  the  original  Power  of  Attorney, 
given  by  Honolulu  Plantation  Company  to  P.  E. 
Spalding,  S.  L.  Austin  and  H.  T.  Kay,  dated  No- 
vember 28,  1944,  duly  recorded  in  the  office  of  the 
Registrar   of   Conveyances   in  Honolulu   in  Book 
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1858  Pages  497-500  and  find  the  same  to  ])e  a  full, 
true  and  correct  copy  of  said  original. 


Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  expires  June  30,  1945. 

The  original  of  this  document  recorded  as  fol- 
lows :  Territory  of  Hawaii,  Office  of  Bureau  of  Con- 
veyances. Received  for  record  this  7th  day  of  De- 
cember A.  D.  1944  at  9:54  o'clock  A.M.  and  recorded 
in  Liber  1858  on  Pages  497-500  and  compared. 
Signed  M.  N.  Huckesfein,  Registrar  of  Convey- 
ances. 
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HONOLULU  PLANTATION  EXHIBIT  No.  6 

(Admitted  in  Evidence  12-3-46) 

SUMiMARY  OF  AREAS  TAKEN  BY  THE  UlNITED  STATES 
FROM  HONOLULU  PLANTATION  COMPANY 

Acres  under  control  of  H.  P,  Co. 

Civil . 

Case      Total  Acres  Contribu-    Other  Lessor  to 

No.  in  Suit  Total        Caneland       tory         Use      H.P.  Co. 

514  257.654  152.663  134.49       15.762  2.411 

521  49.058  4.822           4.822 

525  216.124  80.351  66.82         2.880  10.651 

527  93.355  93.355  85.74         2.164  5.451 

529  344.893  344.059  283.74       12.683  47.636 

532  8.279  8.279           8.279 

533  218.349        145.000         48.61         3.580     92.810 

535  145.225        145.225        135.17       10.055        

536  26.922  23.509           23.509 

540  124.914  1.400           1.400 

544  317.705  310.200  294.01       16.190        

548  63.725  39.500  25.30         1.690  12.510 

684  29.981  15.983          13.71          2.273 

L896.184     1,364.346     1,087.59       65.004  211.752 

(Retyped  12/3/46  in  sextpl.  from  11/25/46  copy) 
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Acres  under  Control  of  H.  P.  Co. 
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Civil 

Case  No.       Owner 

514         Damon  Estate  

Total  Acres 
in  Suit 

235.972 

21.682 

Total 
130.981 

21.682 

Cane 
Field  No. 

84 
79 

79 
84 

81 

88 
89 

91 
92 

107 

Cane 
By  Field 

112.98 
6.23 

Cane 
By  Owner 

119.21 
15.28 

Cane 
ByR/E 

123.83 
10.66 

Contrib. 
11.771 

3.991 
15.762 

Other 
Use 

3.25 
1.37 

4.62 
10.66 

2.411 

Totals 

521         H.  P.  Co.  Fee 

Alului   Estate  

257.654 

0.577 

2.698 

1.547 

152.663 

0.577 
2.698 
1.547 

134.49 

34.86 
31.96 

134.49 

134.49 

2.411 

0.577 
2.698 
1.547 

Cooper  Estate  

44.236 

Totals 

49.058 

4.822 

4.822 

Totals 

527        Damon  Estate 

216.124 

80.351 

66.82 

47.75 
11.96 

26.03 

66.82 

66.82 

59.71 
26.03 

2.880 

10.651 

Totals 93.355 


93.355 


85.74 


85.74 


2.164 


5.451 
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Civil 
Case  No. 


TAKINGS  BY  PLTN.  RECORD 

Field  No.     Cane  by  Field 

529     1st  Taking         Bishop  Estate 3  7  79 

3/8/43 
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TAKINGS  AS  PER  GOVT. 


2nd  Taking 
1/14/44 


3rd  Taking 
Apr.  14-21/44 


4th  Taking 
June  1944 


Haw'n.  Land  &  Imp 4 

Bishop  Estate  3 

Bishop  Estate 4 

Haw'n.  Land  &  Imp 4 

Haw'n.  Land  &  Imp 6 

Haw'n.  Land  &  Imp 7 

Bishop  Estate  4 

Bishop  Estate 6 


Bishop  Estate 3 

Haw'n.  Land  &  Imp 7 

Bishop  Estate 5 

H.  P.  Co.  Fee 5 

McCandless    5 


3.51 

7.10 

76.20 

1.30 
44.42 
43.80 
55.70 

1.68 

1.38 

10.61 

26.82 

.18 

3.25 


(No  Cane) 


Bishop  Estate 7.84 

Bishop  Estate 56.96 

Bishop  Estate 40.424 

Haw'n.  Land  &  Imp 64.285 

Haw'n.  Land  &  Imp 29.784 

Bishop  Estate 66.090 


Haw'n.  Land  &  Imp 11.155 

Bishop  Estate 40.330 

H.  P.  Co.  Fee 1.627 

McCandless    12.924 

Bishop  (Oahu  Sugar  Lease)..     3.9 
Bishop  (Oahu  Sugar  Lease)..     8.740 


Totals 283.74 

Total 
SUMMARY  in  Suit 

Bishop  Estate 212.436 

Bishop  (Oahu  Sugar  Lease) 12.640 

Haw'n.  Land  &  Imp.  Co 105.224 

McCandless 12.924 

H.  P.  Co.— Fee 1.627 

Others 0.042 


344.059 

Control  by 

Total 

H.P.  Co. 

Cane 

Contributory 

211.644 

176.67 

12.640 

105.224 

103.64 

12.924 

3.25 

1.627 

0.18 

Other  Use 


Totals 


344.893 
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Acres  under  Control  of  H.  P.  Co. 
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Civil  Total  Acres 

Case  No.  Owner  in  Suit 

.532         Queen  Emma  8.279 

533         Bishop  Estate  (Oahu 

S.  Co.— lease)   218.349 

5.35         Bishop  Estate  98.961 

McCandless  0.545 

Bishop  Estate  15.076 

Bishop  Estate  26.195 

Bishop  Estate  1.716 

Hon.  Pltn.  Co.— Fee 2.732 

Totals 145.225 

.5.36         Austin  Estate 26.078 

Francis  Brown  844 

Totals 26.922 

540        Bishop  Estate  et  al 124.914 

544        Damon  Estate  


Totals 317.705 

548         Damon  Estate  63.725 

684        Damon  Estate 16.936 

Queen  Emma  Estate  9.432 

Bishop  Estate 3.523 

Totals 29.891 


Total 

Cane 
Field  No. 

Cane 
by  Field 

Cane  hy 
Owner 

Cane 
ByR/E 

Contrib. 

Other 
Use 

8.279 

8.279 

145.00 

1 

48.61 

48.61 

48.61 

3.58 

92.81 

98.961 
0.545 

62 
62 

61 
61 
56 

92.175 
0.545 

14.71 
23.56 
1.448 

4.545 

6.786 

.366 

2.635 

.268 

15.076 

26.195 

1.716 

92.72 
14.71 
23.56 
1.448 

2.732 


56 


2.732 


131.893 

2.732 


2.732 


15.983 


13.71 


6.51 
3.27 


13.71 


6.51 
3.27 


13.71 


145.225 

135.17 

135.17 

135.17 

10.055 

22.665 
.844 

23.509 

1.40 

82 
83 

46.95 
66.53 

112.03 

88 
86 
85 

12.81 
82.89 
84.83 

180.53 

310.20 

294.01 

294.01 

294.01 

16.19 

39.5 

87 

25.30 

25.30 

25.30 

1.690 

3.93 

84 
87 

79 

1.16 
2.77 

3.95 

8.783 

3.93 

3.93 

71 

2.56 

22.665 
.844 


23.509 
1.40 


12.510 


1.304 


HONOLUI.U  PLANTATION  EXHIBIT  No.  7 
(Admitted  in  Evidence  12-3-46) 

HONOLULU  PLANTATION  COMPANY— STATEMENT  OF  LANDS— DECEMBER  31,  1944 

Exhibit  "H" 


Lessors 

S.  M.  Damon  Kstate , 

Edith  Austin,  ct  al 

Edith  Austin,  et  al 

Queen  Emma  Estate 

Queen  Emma  Estate 

Queen  Emma  Instate 

L.  L.  McCaiidlcss  Estate 

L.  L.  McCandless  Estate 

L.  L.  Mc(;andless  Estate 

L.  L.  McCandless  Estate 

L.  L.  McCandless  Estate 

Territory  of  Hawaii 

Territory  of  Hawaii 

Secretary  of  War,  U.S.A 

Oahu  Railway  &  Land  Co.. 
Oahu  Railway  &  Land  Co.. 


B.  P.  Bishop  Estate.. 


B.  P.  Bishop  Estate 

B.  P.  Bishop  Estate 

B.  P.  Bishop  Estate 

B.  P.  Bishop  Museum: 

Parcel  "A" 

Parcel  "B" 

Oahu  Sufrar  Co..  Ltd.  (Suhlease). 
Sundry  Leases  


Location 

Moanalua 

Waimalu 

Waimalu 

Aiea 

Halawa 

Halawa 

Waiele 

Kalauao 

Kalauao 

Halawa 

Kalauao 

Waimano-llka 

Aiea 

Halawa 

Waimano-Manana 

Manana 

Halawa 

Aiea 

Kaonohi 

Kumuulu 

Waiau  and  Waimalu 

Waiau 

Waimano 

Waiawa 

Halawa 

Kaonohi 

Kumuulu 

Kalauao 
Kalauao 
Waiawa 


Date  of 
Expiration 
Dec.  31,  1953 
Dec.  31,  1965 
Dec.  31,  1965 
Dec.  31, 1965 
Dec.  31, 1965 
Dec.  31,  1965 
Dec.  31,  1963 
Jan.  1,  1945 
Tenacy 

l^xchange  Lease 
Tenancy 
July  25,  1961 
Mar.  2,  1952 
April  3,  1945 
Dec.  31,  1965 
Dec.  31, 1965 


Dec.  31, 1965 


Dec.  31, 1965 
Dec.  31, 1965 
Dec.  31.  1965 

Dec.  31.  1965 
Dec.  31,  1965 
June  30,  1965 


Total  Leased  Lands- 
Fee  Simple  Lands 


Annual 
Rental 

$1,360.00 
None 
5%* 

8     50.00 
5%* 
None 

81,647.50 
477.68 
583.08 
300.00 


100.00 

20.00 

52.64 

5%* 

8    358.00 


5%' 


None 
None 
None 

5%* 

None 

S    261.55 


Cane  Bldgs.  and  and 

Area  Acres       Camp  Sites        Fish  Ponds 

64.75  


Reservoirs        Pine  Veg. 


585.40 
412.13 


29.34 
3.50 
9.56 
4.11 
3.90 


1.36 

612.47 

18.16 


1258.82 


Total  all  Lands.. 


141.63 


2.25 
11.64 


3159.02 
150.73 


3309.75 


3.07 
3.00 

.596 
.542 


.853 


4.83 


.582 


26.693 
145.273 


171.966 


2.86 


1.00 
2.10 


2.07 


2.67 


26.50 


and 

Roads  and 

Miscellaneous 

Total 

Pasture 

Railroads 

and  Waste 

Area  Acres 

1.82 

1.43 

68.000 

1295.00t 

1295.000 

19.75 

996.16 

1607.240 

1.72 

1.720 

637.56 

24.85 

411.739 

1489.279 

1145.00t 

1145.000 

2.83 

78.83 

112.000 

7.445 

13.641 

.056 

5.558 

15.174 

.09 

1.2,57 

5.999 
3.900 

13.16 

15.230 
.853 

6.16 

7.520 

.17 

22.67 

93.345 

732.075 

5.55 

1.23 

38.30 

63.440 
438.556 

10.862 
641.370 

193.141 

63.30 

799.984 

1037.454 

2.935 

2.130 

2.067 

218.641 

2323.60t 

2323.600 

865.001 

865.000 

1170.00t 

1170,000 

130.50 

9.00 

37.55 

328.710 

635.001 

635.000 

9.88 

.90 

7.629 

20.659 

.089 

.974 

6.063 

19.348 

978.01(1 

160.630 

9925.050 

11,292.403 

10.212 

12.780 
173.410 

07.732 
9992.7H2 

386.727 

088.H22 

It  679.130 

(intss  Uaw  Su!zar  I'rodiiccd. 


Forest  Reserve. 
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HONOLULU  PLANTATION  EXHIBIT  9-A 

(Admitted  12-3-46) 

Received  Aug.  14,  1941  Answered  Aug.  19/41 

Bishop  Trust  Company 


Limited 


August  18,  1941 


^& 


C  Brewer  &  Company,  Ltd. 
Honolulu,  T.  H. 

Attention:  Mr.  Chas.  H.  Merriam,  Manager, 
Land  Department 

Re:  Estate  of  L.  L.  McCandless,  Deceased. 
Expiration  of  Lease — L.  L.  McCandless  to 
Honolulu  Plantation  Company  of  various 
lands  in  Manana-Iki,  Waiawa  and  Ka- 
lauao,  Ewa,  Oahu,  Issued  October  20,  1909,. 
Recorded  in  Book  320,  Page  356. 

Crentlemen: 

Reference  is  made  to  your  letter  of  April  9,  1941, 
File  476-CHM,  addressed  to  Mr.  Lester  Marks  and 
Bishop  Trust  Company,  Limited. 

The  contents  of  your  lease  (letter)  have  been 
very  carefully  discussed  with  Mr.  Marks  and  we  are 
authorized  to  advise  you  that  the  continued  occupa- 
tion of  the  land  demised  by  the  above  mentioned 
lease  will  be  permitted  for  an  indefinite  period, 
subject  to  either  the  issuance  of  a  new  tenancy  or 
the  sale  of  the  land,  or  failing  both  such  procedures, 
then  upon  the  issuance  of  two  years  notice  that  the 
tenancy  at  will  is  to  be  terminated.    This  consent 
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is  specifically  given  by  A.  Lester  Marks,  Executor, 
and  Bishop  Trust  Company,  Limited,  Administra- 
tor C.T.A.  of  the  estate  of  L.  L.  McCandless,  De- 
ceased, and  is  to  be  binding  only  during  the  admin- 
istration of  the  probate  estate  at  the  end  of  which 
period  our  joint  responsibility  for  the  property  in 
question  will  cease  and  come  under  the  control  of 
the  Trustees  mider  the  will  and  of  the  estate  of 
L.  L.  McCandless,  deceased. 

Yours  very  truly, 

/s/  E.  BENNER,  JR., 

Asst.  Vice-President. 
EB:BP 

Honolulu  Plantation  Co.  Land  File  Subject  No. 
155. 

This  Indenture  of  Lease  made  this  20th  day  of 
October,  1909,  between  L.  L.  McCandless,  herein- 
after called  the  '^Lessor,"  which  expression  shall 
include  his  heirs,  executors,  administrators  and  as- 
signs, party  of  the  first  part,  and  the  Honolulu 
Plantation  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Cali- 
fornia and  legally  doing  business  in  the  Territory 
of  Hawaii,  hereinafter  called  the  "Lessee,''  wliich 
expression  shall  include  the  Lessee  and  its  succes- 
sors and  assigns,  party  of  the  second  part; 

Witnesseth : 

That  the  Lessor  in  consideration  of  the  rents 
hereunder  reserved  and  of  the  covenants  herein  con- 
tained and  on  the  part  of  the  Lessee  to  be  observed 
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and  i)ei'formed,  does  hereby  demise  and  lease  unto 
the  Lessee  all  the  following  pieces  or  parcels  of  land, 
all  situate  on  the  Island  of  Oahu,  Territory  of 
Hawaii : 

(1)  All  that  certain  parcel  of  land  situate  at 
Mananaiki,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  871,  L.C.A.  7732; 

(2)  All  that  certain  parcel  of  land  situate  at 
Waiawa,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  223,  L.C.A.  9373; 

(3)  All  that  certain  parcel  of  land  situate  at 
Waiawa,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  208,  L.C.A.  9377,  to  Lio; 

(4)  All  that  certain  parcel  of  land  situate  at 
Mananaika,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  870,  L.C.A.  9378; 

(5)  All  that  certain  parcel  of  land  situate  at 
Kachai,  Mananaiki,  District  of  Ewa,  and  more  par- 
ticularly described  in  R.P.  6240,  L.C.A.  7723; 

(6)  All  that  parcel  of  land  at  Kapaloa,  Waiawa, 
District  of  Ewa,  and  more  particularly  described 
in  R.P.  875,  L.C.A.  9376; 

(7)  All  that  certain  parcel  of  land  situate  at 
Kaonohi,  Kalauao,  District  of  Ewa,  and  more  par- 
ticularly described  in  R.P.  4813,  L.C.A.  6156E  to 
Naue ; 

(8)  All  that  certain  parcel  of  land  situate  at 
Kalauao,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  749,  L.C.A.  9297; 

(9)  All  that  certain  parcel  of  land  situate  at 
Kalauao,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  2860,  L.C.A.  9404,  to  Nowelo,  and 
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being  the  same  land  described  in  the  lease  dated 
December  15,  1898,  from  Keaka  Kaina  to  Yong 
Kan,  and  recorded  in  Liber  185,  on  page  175  et  seq., 
Hawaiian  Registry  of  Deeds. 

(10)  All  that  certain  parcel  of  land  situate  at 
Kalauao,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  450,  L.C.A.  6158,  to  Pao;  and 
being  the  same  premises  described  in  said  lease 
from  Keaka  Kaina  to  Yong  Kan. 

Paragraphs  9  and  10  in  the  lease  L.  L.  McCand- 
less  to  Honolulu  Plantation  Co.  in  Book  320,  page 
356,  are  intended  to  include  a  large  portion  of 
L.C.A.  9404,  and  a  portion  of  L.C.A.  8324,  North  of 
the  river,  and  South  of  the  road,  containing  an 
area  of  3.1  acres.  The  reference  to  L.C.A.  6158  is 
an  error,  and  should  not  be  considered  at  all,  as  said 
award  is  located  about  1800  feet  South  West  of  the 
Yong  Kan  leased  land,  which  comprises  portions  of 
L.C.A.  9404  and  8324. 

Land  Dept.  C.  Brewer  &  Co.,  Ltd.,  per  Chas.  H. 
Merriam. 

(11)  All  that  certain  parcel  of  land  situate  at 
Kalauao,  District  of  Ewa,  containing  an  area  of  3% 
acres  more  or  less,  and  more  particularly  described 
in  that  certain  indenture  of  lease  dated  the  24th 
day  of  October  1898,  between  Kuohao  and  Young 
Chung,  and  which  said  lease  is  recorded  in  Liber 
184,  on  pages  434-435,  Office  of  the  Registrar  of 
Conveyances  in  Honolulu; 

(1)  All  that  certain  parcel  of  land  situate  at 
Kalauao,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  3082,  L.C.A.  5844-9350,  to  Pulenui, 
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containing  an  area  of  7.58  square  chains,  and  con- 
stituting and  being  the  same  premises  conveyed  to 
said  L.  L.  McCandless  ])y  deed  of  Haneoo  and  hus- 
band dated  May  22,  1901,  and  recorded  in  Liber 
223,  on  page  190,  records  of  said  Registrar's  office; 

(13)  All  that  certain  parcel  of  land  situate  at 
Mananaiki,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  159,  and  containing  an  area  of 
10.96  acres ;  excepting  and  reserving  therefrom  how- 
ever, all  that  portion  of  said  premises  which  is  not 

now  or  has  not  been  under  cultivation 

by  said  lessee  and  lying  easterly  of  its  present  cane 
fields ; 

(14)  All  that  certain  parcel  of  land  situate  at 
Kalauao,  District  of  Ewa,  and  more  particularly 
described  in  R.P.  Grant  169  to  W.  E.  Gill,  and 
containing  an  area  of  16.4  acres  more  or  less,  sav- 
ing, reser^dng  and  excepting  however  therefrom  all 
that  portion  of  said  Grant  more  particularly  de- 
scribed as  follows: 

Commencing  at  the  East  corner  of  the  lot  at  angle 
of  fence  on  the  makai  side  of  Government  Road  and 
running : 

1.  N.  48°  10'  W.  true  244  feet  along  Alaeanui  to 
stream, 

2.  S.  60°  15'  W.  true  430  feet  down  stream, 

3.  S.  18°  10'  E.  true  187  feet  along  remaining  por- 
tion of  Grant  169  along  Kuauna  to  post  on 
Kula  land, 

4.  S.  5°  5'  W.  true  154  feet  along  same  along 
fence, 
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5.  S.  29°  30'  W.  true  172  feet  along  same  along 
fence, 

6.  S.  54°  15'  W.  true  148  feet  along  same  along 
fence  to  large  Kiawe  tree  a  short  ways  mauka 
of  old  Rice  floor ; 

7.  S.  41°  5'  E.  true  70  feet  along  same  along 
fence ; 

8.  N.  51°  50'  E.  true  671  feet  along  Paaiau  L.C. 
Award  5365  to  W.  Steven  along  fence;  thence 

9.  N.  29°  35'  E.  true  302  feet  along  same  along 
fence  to  initial  point.  Area  5.25  acres. 

All  of  the  water  on  the  said  premises  hereinabove 
reserved  and  designated  as  5.25  acres  is  not  re- 
served however,  but  the  right  to  use  all  surplus 
water  from  the  springs  on  said  land  reserved,  is 
herelDy  granted,  demised  and  let  to  the  Lessee  for 
the  term  of  this  lease. 

To  Have  and  to  Hold  the  premises  hereby  de- 
mised unto  the  said  lessee  for  the  term  of  thirty 
(30)  years  from  January  1,  1910,  the  lessee  jdelding 
and  paying  during  said  term  unto  the  said  lessor  for 
the  several  premises  hereby  demised  annual  rents 
as  follows,  to  wit: 

Fifteen  Dollars  ($15.)  for  premises  heretofore 
described  in  (1) 

Twenty  Dollars  ($20.)  for  premises  heretofore 
described  in  (2) 

Thirty -five  Dollars  ($35.)  for  premises  heretofore 
described  in  (3) 

Twenty-five  Dollars  ($25.)  for  premises  hereto- 
fore described  in  (4) 
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Fifty-six  Dollars  ($56.)   for  premises  heretofore 
described  in  (5) 

Fifty-two  Dollars  ($52.)  for  j) remises  heretofore 
described  in  (6) 

Thirty  Dollars  ($30.)  for  premises  heretofore  de- 
scribed in  (7) 

Thirty  Dollars  ($30.)  for  premises  heretofore  de- 
scribed in  (8) 

Thirty-seven    and    a   half    Dollars    ($37.50)    for 
premises  heretofore  described  in  (9)  and  (10) 

Sixty  Dollars  ($60.)  for  premises  heretofore  de- 
scribed in  (11) 

Thirty  Dollars  ($30.)  for  premises  heretofore  de- 
scribed in  (12) 

Three  Hnndred  Twenty-five  Dollars   ($325.)   for 
premises  heretofore  described  in  (13) 

Five  Hundred  Fifteen  Dollars  ($515.)  for  prem- 
ises heretofore  described  in  (14) 
being  a  total  annual  rental  of  $1230.50  payable  semi- 
annually in  advance  on  the  first  days  of  January 
and  July  in  each  and  every  year  without  deduction. 

Provided  However,  and  It  Is  Understood  and 
Agreed  that  if  Hana  L.  Pooloa  is  living  on  Jan- 
uary 1,  1917,  this  lease  as  far  as  it  affects  the  prem- 
ises described  in  No.  (14)  shall  be  subject  to  the 
life  interest  of  said  Hana  L.  Pooloa  from  said  date 
of  January  1,  1917,  for  the  rest  and  remainder  of 
her  natural  life  after  said  date,  and  in  such  event 
the  rent  for  the  premises  described  in  No.  (14) 
during  the  lifetime  of  said  Hana  L.  Pooloa  from 
and  after  said  date  of  January  1,  1917,  shall  cease, 
and  the  same  shall  become  again  payable  at  the 
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aforesaid  rate  ux)on  her  death,  and  said  L.  L.  Mc- 
Candless  will  use  his  best  endeavors  to  obtain  a 
lease  from  said  Hana  L.  Pooloa  for  said  lessee  from 
said  date  of  January  1,  1917,  for  the  rest  of  her 
natural  life  after  said  date  at  an  annual  rental  not 
exceeding  Five  Hundred  Fifteen  Dollars  ($515.), 
for  all  of  the  premises  described  in  No.  14. 

And  the  Lessor  hereby  covenants  with  the  Lessee 
that  upon  payment  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  observance  and  performance  of 
the  covenants  by  the  Lessee  hereinafter  contained, 
the  Lessee  shall  peaceably  hold  and  enjoy  the  said 
demised  premiss  for  the  term  hereby  demised,  with- 
out hindrance  or  interruption  by  the  Lessor  or  any 
other  person  or  persons  lawfully  or  equitably  claim- 
ing by,  through  or  under  him,  except  as  to  the  said 
interest  of  Hana  L.  Pooloa,  from  and  after  Jan- 
uary 1,  1917,  as  aforesaid.  And  the  said  Lessor  and 
the  said  Lessee  hereby  agree  that  the  rentals  hereby 
agreed  to  be  paid  by  the  Lessee  to  the  Lessor  shall 
l3e  in  lieu  of  all  rentals  now  paid  by  the  Lessee  to 
the  Lessor  for  any  and  all  of  the  premises  hereby 
demised,  and  that  all  existing  leases  between  the 
Lessor  and  the  Lessee  of  the  said  premises  hereby 
demised,  or  part  thereof,  are  hereby  cancelled. 

And  the  Lessee  hereby  covenants  with  the  Lessor 
that  it  (the  Lessee)  will  pay  said  rent  in  L^.  S.  Gold 
Coin  in  manner  aforesaid  without  any  deduction; 
that  it  will  also  pay  all  taxes,  rates,  assessments, 
impositions,  duties  and  other  outgoings  of  every 
description  to  which  said  premises  or  any  part 
thereof  may  during  said  term  become  liable,  and 
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whethe]'  tlie  same  taxes,  rates,  assessments,  imjjosi- 
tions,  duties  and  other  outgoings  are  or  shall  be 
assessed  to  or  be  payable  by  law  by  either  the  Lessor 
or  Lessee;  that  it  will  not  make  or  suffer  any  strip 
or  waste  or  unlawful,  improper  or  offensive  use  of 
said  premises  or  of  any  improvements  thereon ;  that 
it  will  permit  the  Lessor  or  his  agents  at  all  season- 
able times  during  the  term  hereby  demised  to  enter 
the  said  premises  and  examine  the  condition  thereof; 
that  it  will  not  without  the  written  consent  of  the 
Lessor  assign  this  lease  or  any  interest  therein,  ex- 
cept by  way  of  mortgage  or  deed  of  trust  to  secure 
bonded  indebtedness,  or  miderlet  the  i)remises  or 
any  part  thereof  without  such  consent;  and  that 
at  the  end  of  said  term  or  other  sooner  determina- 
tion of  this  lease  it  will  peaceably  deliver  up  to  the 
Lessor  possession  of  the  said  demised  premises,  to- 
gether with  all  erections  and  improvements  upon  or 
belonging  to  the  same  by  whomsoever  made. 

And  it  is  mutually  miderstood  and  agreed  hy  the 
parties  hereto  that  in  the  event  that  that  certain 
indenture  by  way  of  exchange  lease  this  day  made 
and  entered  into  by  the  said  Honolulu  Plantation 
Company,  as  party  of  the  first  part,  and  said  L.  L. 
McCandless,  as  party  of  the  second  part,  shall  be 
terminated  by  the  re-entry  of  either  party  thereto 
pursuant  to  the  provisions  therefor  in  said  inden- 
ture contained,  then  these  presents  and  the  estate 
hereby  created  shall  likewise  cease  and  determine. 

Provided  However,  that  if  the  Lessee  shall  fail 
to  pay  the  said  rent  as  above  set  forth  or  shall  fail 
to  faithfully  observe  or  perform  any  of  the  cove- 
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nants  herein  contained  and  on  its  part  to  be  ob- 
served and  performed,  or  shall  abandon  the  said 
premises,  the  Lessor  may  after  thirty  (30)  days 
written  notice  of  any  such  failure  or  non-observ- 
ance, and  said  failure  or  non-observance  still  con- 
tinuing after  said  thirty  (30)  days,  re-enter  said 
demised  premises  and  at  his  option  terminate  this 
lease  without  service  of  legal  process  and  without 
prejudice  to  any  other  remedy  or  right  of  action 
for  arrears  of  rent  or  for  any  other  proceeding  for 
breach  of  contract. 

And  it  is  hereby  expressly  agreed  and  declared 
that  the  acceptance  of  rent  by  the  Lessor  shall  not 
be  deemed  to  be  a  waiver  by  him  of  any  breach  by 
the  Lessee  of  any  covenant  herein  contained. 

In  Witness  Whereof,  the  said  parties  hereto  have 
hereunto  and  to  another  instrument  of  the  same 
date  and  tenor  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

/s/  L.  L.  McCANDLESS. 

HONOLULU  PLANTATION 
COMPANY, 

By  /s/  GEO.  ROSS, 

Its  Attorney  in  Fact. 

And  I,  Kahihopua  Manuel,  widow  of  Antone 
Manuel,  do  hereby  lease  and  demise  unto  the  Hono- 
lulu Plantation  Company,  all  my  right,  title  and 
interest,  being  my  dower  interest,  in  the  premises 
described  in  R.  P.  159,  subject  to  reservation  men- 
tioned in  the  foregoing  lease  for  the  term  of  thirty 
(30)   years  from  January  1st,  1910,  or  imtil  my 
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death  if  within  thirty  years,  and  upon  the  terms 
mentioned  in  the  foregoing  lease,  and  do  hereby 
consent  to  and  approve  of  the  foregoing  lease  dated 
October  20,  1909,  by  L.  L.  McCandless  to  Honolulu 
Plantation  Company,  provided  that  one-third  of  the 
rent  of  Three  Hundred  Twenty -five  Dollars  ($325.) 
per  annum  be  paid  to  me  during  said  term  of 
thirty  years,  or  until  my  death,  if  within  thirty 
years. 

In  Witness  Whereof,   I  have  hereunto  set  my 
hand  and  seal  this day  of  October,  1909. 


The  original  of  this  document  recorded  as  fol- 
lows :  Territory  of  Hawaii,  Office  of  Bureau  of  Con- 
veyances. Received  for  record  this  9th  day  of  No- 
vember A.  D.  1909  at  11:34  o'clock  A.M.  and  rec- 
orded in  Liber  320  on  Pages  356-361  and  compared. 
(Signed)  Chas.  H.  Merriam,  Registrar  of  Convey- 
ances. 


HONOLULU  PLANTATION  EXHIBIT  9-B 

Admitted  in  Evidence  12-3-46 

Agreement  made  this  6th  day  of  November,  1939, 
by  and  between  Honolulu  Plantation  Company,  a 
California  corporation,  doing  business  in  the  Ter- 
ritory of  Hawaii,  hereinafter  called  the  First  Party, 
and  L.  L.  McCandless,  of  Honolulu,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  hereinafter  called 
the  Second  Party. 
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Witnesseth : 

Whereas,  the  said  First  Party  and  the  said  Sec- 
ond Party  duly  entered  into  an  exchange  lease 
dated  October  20th,  1909,  which  said  lease  is  not 
recorded,  whereby  the  said  First  Party  demised  to 
said  Second  Party  a  certain  area  of  land  in  the 
Aliupuaa  of  Waimalu,  District  of  Ewa,  Island  of 
Oahu,  lying  mauka  of  the  cane  fields  of  the  said 
First  Party  and  extending  to  the  Forest  Reserve 
Ime,  as  in  said  Exchange  Lease  more  particularly 
described,  and 

Whereas,  by  the  said  Exchange  Lease  the  said 
Second  Party  demised  to  said  First  Party  certain 
parcels  of  land  or  interests  therein,  situate  in  the 
Ahupuaa  of  Halawa,  said  District  of  Ewa,  as  in 
said  Exchange  Lease,  are  more  particularly  de- 
scribed, and 

Whereas,  the  said  First  Party  and  the  said  Sec- 
ond Party  desire  to  extend  the  said  Exchange  Lease 
for  a  period  of  Five  (5)  Years  from  September  1, 
1939,  subject,  however,  to  certain  additional  agree- 
ments as  herein  set  forth; 

Now,  Therefore,  This  Agreement  Witnesseth: 

1.  That  the  said  First  Party  and  the  said  Sec- 
ond Party  do  hereby  extend  the  said  above  men- 
tioned Exchange  Lease  for  a  tenn  of  Five  (5) 
Years  from  September  1,  1939,  upon  the  same  terms 
and  provisions  as  therein  set  forth  except  as  altered 
by  this  agreement. 

2.  That  the  said  Second  Party  hereby  demises 
and  leases  to  said  First  Party  for  the  term  of  Five 
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Years  commencing  September  1,  1939,  and  ending 
August  31,  1944,  all  right,  title  and  interest  of  the 
said  Second  Party  in  and  to  the  following  addi- 
tional lands  acquired  by  said  Second  Party  since 
October  20,  1909: 

(a)  R.P.  765  L.C.A.  9332,  Apana  2,  area  0.156 
acre 

(b)  R.P.  758  L.C.A.  2096,  Apana  1,  area  0.620 
acre 

(c)  R.P.  455  L.C.A.  2016,  Apanas  1  and  2,  area 
0.326  acre 

(d)  Together  with  any  other  lands  or  interest  in 
lands  owned  by  said  Second  Party  in  said  Halawa 
with  the  exception  of  Apana  1  R.P.  765  L.C.A. 
9332  hereinbelow  reserved,  and  said  First  Party 
hereby  accepts  said  tenancy  subject  to  the  terms  of 
said  Exchange  Lease  and  also  subject  to  the  terms 
hereof. 

3.  That  said  Second  Party  reserves  from  this 
demise  all  of  Apana  1,  R.P.  765  L.C.A.  9332  to 
Kaheana.  It  is  agreed  by  and  between  the  parties 
hereto  that  the  non-inclusion  of  said  Apana  1, 
R.P.  765  L.C.A.  9332  shall  not  in  any  way  jeopar- 
dize any  of  the  rights  whether  water,  riparian  or 
otherwise  that  may  belong  to  said  Apana  1,  R.P. 
765  L.C.A.  9332  now  claimed  by  the  Second  Party 
hereto. 

4.  That  said  First  Party  hereby  agrees  that  it 
will  waive  the  restriction  set  forth  in  the  above 
mentioned  exchange  lease  that  limits  the  use  of  the 
Waimalu  land  to  pasture  purposes  only  and  that 
for  the  period  of  five  years  ending  August  31,  1944, 
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the  said  Second  Party  sliall  have  the  right  to  use 
said  land  in  any  agricultural  way  desired  excejjt 
that  the  land  shall  not  be  used  for  the  cultivation 
of  sugar  cane.  The  land  referred  to  in  this  para- 
graph is  hereby  understood  and  agreed  to  mean  the 
land  lying  between  Waimalu  Stream  and  the  boun- 
dary of  the  land  of  Waiau  and  to  be  the  area  mauka 
of  the  present  cane  fields  and  extending  to  the  for- 
est reserve  line. 

5.  The  parties  hereto  mutually  agree  to  delete 
and  make  void  all  of  that  paragraph  numbered 
"  (1)  "  on  page  4  of  said  Exchange  Lease  that  grants 
to  said  First  Party  a  right  of  way  for  a  pipe  line 
under,  over  and  across  the  lands  owned  or  held  by 
said  Second  Party  in  Waimalu  Valley  lying  mauka 
of  the  government  road  and  makai  of  the  pumping 
station  of  said  First  Party. 

6.  That  said  First  Party  will  pay  to  said  Second 
Party  annually,  in  advance,  on  the  fii^st  day  of 
September  of  each  year  during  the  term  of  this 
Agreement,  the  sum  of  Three  Hmidred  Dollars 
($300.00)  as  rental  to  said  Second  Party  of  the 
right  to  maintain  its  Pump  Pipe  Line  across 
L.CAs.  2137  Apana  2,  2055  Apana  1,  2016  Apana  1, 
and  2131  Apana  2,  or  any  other  land  belonging  to 
the  party  of  the  second  part  lying  between  Halaw^a 
Pump  No.  1  and  mauka  government  highway, — 
and  for  the  use  of  the  premises  described  in  para- 
graph 2  hereinabove  as  (a),  (b),  (c)  and  (d). 

This  Agreement  shall  be  binding  upon  the  heirs, 
executors,  administrators,  successors  and  assigns  of 
each  of  the  parties  hereto. 
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In  Witness  Whereof,  the  said  First  Party  has 
caused  this  instrument  to  be  executed  in  quadrupli- 
cate on  the  13th  day  of  N'ovem])er,  1939,  and  the 
said  Second  Party  has  likewise  caused  this  instru- 
ment to  be  executed  in  quadruj^licate  on  the  6th  day 
of  November,  1939. 

HONOLULU  PLANTATION 
COMPANY, 

By  /s/  P.  E.  SPALDING, 

Its  Attorney-in-fact. 

/s/  L.  L.  McCANDLESS. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu. — ss. 

On  this  13th  day  of  November,  A.D.,  1939,  before 
me  personally  appeared  P.  E.  Spalding,  to  me  per- 
sonally known,  who,  being  by  me  duly  sworn,  did 
say  that  he  is  attorney-in-fact  of  Honolulu  Planta- 
tion Company,  duly  appointed  under  power-of -at- 
torney dated  the  10th  day  of  January,  1935,  re- 
corded in  Book  1270  Page  150 ;  and  the  foregoing  in- 
strument was  executed  in  the  name  and  behalf  of 
said  Honolulu  Plantation  Company  by  said  P.  E. 
Spalding  as  its  attorney-in-fact;  and  said  P.  E. 
Spalding  acknowledged  said  instrument  to  be  the 
free  act  and  deed  of  said  Honolulu  Plantation  Com- 
pany. 

/s/  CHAS.  H.  MERRIAM, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
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Territory  of  Hawaii, 

City  and  Comity  of  Honolulu. — ss. 

On  this  6tli  day  of  November,  A.  D.,  1939,  before 
me  personally  appeared  L.  L.  McCandless,  to  me 
known  to  be  the  person  described  in  and  who  exe- 
cuted the  foregoing  instrument  and  acknowledged 
that  he  executed  the  same  as  his  free  act  and  deed. 

/s/  HAROLD  C.  NOTT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

This  Indenture  made  this  20th  day  of  October, 
(1909)  between  Honolulu  Plantation  Company,  a 
California  corporation  doing  business  in  the  Terri- 
tory of  Hawaii,  party  of  the  first  part,  and  L.  L. 
McCandless,  of  Honolulu,  in  said  Territory  of 
Hawaii,  party  of  the  second  part. 

Witnesseth:  That  the  party  of  the  first  part,  iii 
consideration  of  the  lease  hereinafter  to  it  made 
by  the  party  of  the  second  part,  and  of  the  cove- 
nants and  conditions  hereinafter  expressed  and  to 
be  observed  and  performed  by  the  party  of  the  sec- 
ond part,  does  hereby  lease  and  demise  mito  said 
party  of  the  second  part,  for  pasturage  purposes 
only,  the  following  lands  in  the  District  of  Ewa, 
on  the  Island  of  Oahu,  in  said  Territory: 

All  the  portion  or  portions  of  the  lands  demised 
to  John  A.  Buck  (and  by  him  held  thereunder  for 
the  use  and  benefit  of  said  Honolulu  Plantation 
Company)  by  lease  from  Herbert  and  Walter 
Austin,  Executors  and  Trustees  under  the  Will  of 
James  W.  Austin,  deceased,  dated  May  3rd,  1898, 
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recorded  in  the  Registry  Office  in  said  Honolulu  in 
Liber  184,  pages  436-443,  and  also  all  the  portions 
of  the  land  demised  to  said  Honolulu  Plantation 
Comijany  ])y  Ariana  E.  Austin  and  others  by  lease 
dated  September  21st,  1906,  recorded  in  said  Reg- 
istry Office  in  Liber  288,  pages  24-28,  which  lie 
mauka  or  above  the  present  cane  fields  of  said 
party  of  the  first  part,  the  same  being  now  pasture 
lands;  the  lower  or  makai  boimdary  line  of  said 
premises  herelDy  intended  to  be  demised  is  as  fol- 
lows, to  wit: 

Beginning  at  a  point  on  the  Waiau  boundary  of 
the  land  demised  by  said  Austin  Estate  Lease  of 
May  3rd,  1898,  on  a  line  forty  feet  mauka  of  the 
mauka  edge  of  the  present  irrigation  ditch  situate 
mauka  of  the  cane  fields  lying  farthest  mauka  of 
the  party  of  the  first  part,  and  thence  across  said 
premises  demised  by  said  lease  of  May  3rd,  1898, 
following  said  forty  foot  line  mauka  of  said  irriga- 
tion ditch  to  a  point  on  the  westerly  edge  of  a 
branch  of  Waimalu  Gulch,  thence  running  in  a 
south-easterly  direction  down  said  branch  gulch  of 
Waimalu  Gulch  to  a  fence  bordering  on  a  canefield 
in  Waimalu  Gulch  immediately  opposite  and  near 
a  gate  on  the  road  leading  mauka  in  Waimalu 
Gulch.  Excepting  and  Reserving  to  the  party  of 
the  first  part  all  water,  water  rights,  and  privileges 
belonging  or  appurtenant  to  or  connected  with  said 
land;  provided  however,  that  the  said  party  of  the 
second  part  shall  have  the  right  to  use  so  much  of 
said  water  as  is  now  undeveloped  on  said  lands 
hereby  demised  as  may  be  necessary  for  his  stock 
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pasturing  on  said  lands  herebj^  demised.    And  re- 


serving also  all  rights  by  said  leases  from  the  Aus- 
tin Estate  respectively  given  to  the  lessees  there- 
under to  build  waterheads  and  flumes  and  to  run 
ditches,  flumes,  pipes  and  trestles  on  said  demised 
lands,  and  all  rights  of  way  and  privileges  in  con- 
nection therewith,  as  granted  by  said  leases  or  either 
of  them  to  the  lessees  thereunder,  for  the  purposes 
therein  mentioned;  and  subject  further  to  all  reser- 
vations, terms,  stipulations  and  conditions  in  said 
leases  or  either  of  them  contained  for  the  benefit 
of  the  lessors  thereof,  and  all  other  covenants 
therein  with  respect  to  the  use  of  the  demised  lands. 
But  the  foregoing  reservations  shall  not  prejudice 
or  affect  in  any  way  the  existing  rights  of  the  party 
of  the  second  part  in  or  to  the  water  of  the  Wai- 
malu  Stream  and  its  tributaries. 

To  Have  and  to  Hold  the  said  demised  land  (sub- 
ject to  said  exceptions  and  reservations)  unto  the 
said  party  of  the  second  part,  his  executors,  admin- 
istrators and  assigns,  for  the  term  of  thirty  (30) 
years  from  the  first  day  of  September  1909,  wdth- 
out  payment  of  rent  and  by  way  of  exchange  for 
the  lease  and  the  accompanying  conditions  and 
agreements  hereinafter  set  forth  on  the  part  of  the 
party  of  the  second  part  in  favor  of  the  party  of 
the  first  part. 

And  said  party  of  the  second  part,  in  considera- 
tion of  the  premises  and  the  foregoing  lease  to 
him  made  by  the  party  of  the  first  part,  and  the 
covenants  of  the  party  of  the  first  part  hereinafter 
expressed,  does  hereby  lease  and  demise  unto  said 
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party  of  the  first  x^art  all  and  singular  his  lands 
and  interests  in  all  lands  whatsoever  belonging  to 
said  party  of  the  second  part  situate  in  Halawa, 
in  said  District  of  Ewa,  including  the  following: 

1.  All  the  lands  described  in  R.  P.  770,  L.  C.  A. 
2137,  to  Williams  (two  apanas),  and  R.  P.  767, 
L.  C.  A.  2055,  to  Williams  (two  apanas),  excei>ting 
the  dower  interest  of  Kahalauaola  Williams,  widow 
of  John  Williams. 

2.  An  undivided  one-eighteenth  (3/18)  interest 
(representing  .217  of  an  acre  out  of  an  entire  area 
of  3.899  acres)  in  the  land  described  in  R.  P.  763, 
L.  C.  A.  1983,  to  Kapule,  (one  apana). 

3.  An  undivided  five-thirty-sixths  (5/36)  inter- 
est (representing  .114  of  an  acre  out  of  an  entire 
area  of  .819  of  an  acre)  in  the  land  described  in 
R.  P.  762,  L.  C.  A.  2042,  to  Kauohilo  (two  apanas). 

4.  An  undivided  one-third  (1/3)  interest  (rep- 
resenting 1.069  acres  out  of  an  entire  area  of  3.206 
acres)  in  the  land  described  in  R.  P.  769,  L.  0.  A. 
1996  to  Naea  (one  apana). 

5.  All  of  the  land  described  in  R.  P.  457,  L.  C. 
A.  2131  to  Kanihoalii,  1.96  acres  (two  apanas). 

6.  An  undivided  1/3  interest  in  the  land  de- 
scribed in  R.  P.  765  L.  C.  A.  9332  Apana  1  to 
Kaheana. 

7.  Also  all  other  lands  and  interests  in  lands  of 
the  party  of  the  second  part  in  said  Halawa,  and 
now  owned  by  him. 

To  Have  and  To  Hold  the  said  Halawa  lands, 
whether  heremabove  specifically  named  or  de- 
scribed or  not,  unto  the   said  party  of  the  first 
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jjart,  its  successors  and  assigns,  for  the  said  term 
of  thirty  (30)  years  from  September  1st,  1909, 
without  payment  of  rent  and  by  way  of  exchange 
for  the  lease  of  the  lands  hereinabove  demised  by 
the  party  of  the  first  j^art  to  the  party  of  the 
second  part  and  the  accompanying  conditions  and 
covenants  herein  contained  on  the  part  of  the 
party  of  the  first  part  in  favor  of  the  party  of 
tlie  second  part. 

It  Is  Hereby  Expressly  Conditioned  and  Agreed 
between  said  parties  respectively: 

1.  That  the  party  of  the  first  part  shall  have  a 
full  and  sufficient  right  of  way,  subject  to  rights  of 
tenants  now  existing  mider  existing;  leases,  for  a 
])ipe  line  under,  over  and  across  any  and  all  lands 
owned  or  held  by  the  party  of  the  second  part 
mauka  of  the  Government  Road  in  Waimalu  Val- 
ley, and  makai  of  the  present  pumping  station  of 
the  party  of  the  first  part  in  said  Waimalu  Val- 
ley, the  same  to  be  located  by  mutual  agreement 
of  the  parties  hereto,  such  right  of  way  to  be  co- 
terminous with  this  lease,  and  said  pipe  line  to  be 
laid  undergroimd  at  such  points  as  may  be  neces- 
sary so  as  not  to  interfere  with  the  cultivation  of 
said  lands,  and  so  as  not  to  obstruct  the  existing 
road  leading  to  lands  of  the  party  of  the  second 
])art  in  Waimalu  Valley,  or  the  existing  auwai  in 
said  valley  leading  from  Waimalu  Stream  to  lands 
makai. 

2.  That  this  lease  and  agreement  shall  super- 
sede and  displace  all  existing  leases  of  lands  in 
Halawa  from  the  party  of  the  second  part  to  the 
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party  of  the  first  X)art,  and  no  further  rent,  or 
claims  for  any  unpaid  or  back  rents,  shall  here- 
after be  collectable  or  claimed  from  the  party  of 
the  tirst  part  by  the  party  of  the  second  part  under 
any  heretofore  existing  lease  or  leases,  the  same 
being  hereby  waived  by  the  party  of  the  second 
part;  and  also  that  the  party  of  the  second  part 
hereby  expressly  waives  all  claims  or  rents  or  com- 
])ensation  for  use  and  occupation  of  any  ?jnd  all 
lands  or  any  interest  therein  of  the  party  of  the 
second  part  heretofore  used  or  occupied  by  the 
])arty  of  the  first  part,  under  disputed  ownership 
or  otherwise,  particularly  including  herein  a  waiver 
of  all  claims  for  rent  of,  or  use  and  occupation  of, 
the  kuleana  (two  apanas)  described  in  R.  P.  457, 
L.  C.  A.  2131,  in  said  Halawa,  and  all  costs  and 
expenses  of  litigation  concerning  any  and  all  lands 
situate  in  said  Halawa. 

3.  That  the  party  of  the  second  part  shall  at 
jiis  own  cost,  not  later  than  December  21st,  1909, 
construct,  and  during  the  term  hereof  m.aintain 
and  keep  in  repair,  a  stock-proof  fence  along  the 
upper  boundary  of  said  pasture  land,  along  the 
line  of  said  forest  reserve;  and  at  like  expense  also 
suitably  fence  the  Waiau  and  makai  boundaries 
of  said  pasture  lands  not  later  than  March  first, 
1910,  and  during  the  term  hereof  will  keep  the 
same  in  repair.  He  may  remove  and  utilize  the 
fence  now  crossing  said  land  at  or  near  the  H50 
feet  contour  line  for  the  purpose  only  of  construct- 
ing the  makai  boundary  fence  of  the  premises 
hereby  demised  to  said  party  of  the  second  part. 
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Also,  during  said  term,  the  party  of  the  second  part 
shall  not  suffer  any  trespass  upon  or  injury  or 
damage  to  the  lands  or  crops  of  the  party  of  the 
first  part,  or  to  the  forest  reserve  mauka  of  said 
pasture  lands,  by  any  live  stock  coming  or  escap- 
ing from  said  pasture  lands,  and  will  hold  harmless 
and  indemnify  the  party  of  the  first  part  from  or 
for  any  such  damage  or  injury,  or  from  or  for 
any  liability  to  the  lessors  in  said  Austin  Estate 
leases,  arising  from  any  such  trespass  or  injury, 
and  the  said  party  of  the  second  part  will  observe 
and  perform  all  other  the  terms  and  conditions 
and  stipulations  of  the  said  leases  from  the  said 
Austin  Estate  dated  respectively  September  23, 
1906,  and  May  3rd,  1898,  on  the  part  of  the  lessee 
to  be  observed  and  performed,  saving  and  except- 
ing covenants  as  to  the  payment  of  rents,  taxes, 
duties  and  assessments. 

4.  That  the  party  of  the  fii-st  part  will  release 
from  that  certain  mortgage  and  the  indebtedness 
thereby  secured,  represented  by  a  certain  note  and 
mortgage  made  by  Kahele  Napuela  ^nd  others  to 
J.  K.  Kahookano,  Trustee,  dated  September  14, 
3899,  recorded  in  said  Registry  Office  in  Liber  196, 
7^ages  300-301,  for  $300  and  interest,  the  interest 
of  the  party  of  the  second  part  in  the  land  de- 
scribed in  R.  P.  769,  L.  C.  A.  1996  to  Naea,  which 
said  mortgage  was  assigned  to  the  party  of  the 
first  part  by  assignment  dated  November  16,  1899, 
recorded  in  Liber  199,  page  301. 

5.  That  the  party  of  the  first  part  shall  hava 
the  right  at  any  time  or  times  to  take  back  and 


Honolulu  Plantation  Co.  1327 

enter  into  possession  of,  any  portion  or  portions 

of  the  said  pasture  lands  hereinabove  demised  to 
the  party  of  the  second  part,  lying  below  or  makai 
uf  the   650   foot  contour  line,   for  the   cultivation 

of  sugar-cane,  and  the  party  of  the  second  part 


w^ill  surrender  the  same  accoi-dingly,  the  cost  of 
moving  the  fence  to  be  borne  by  the  jjarty  of  the 
first  part;  and  in  every  case  of  any  such  taking 
of  possession  there  shall  be  allowed  and  paid  by 
the  party  of  the  first  part  to  the  party  of  the 
second  part  by  way  of  rebate  or  equalization  of 
rental  value  a  sum  of  money  at  the  rate  of  thirty 
cents  (30  cents)  per  acre  per  annum  for  the  area 
so  taken  (payable  each  year  unless  the  parties 
shall  otherwise  agree.)  Also,  that  in  case  the  party 
of  the  first  part  shall  lose  or  shall  not  obtain  or 
retain  the  quiet  and  uninterrupted  possession  and 
use  of  any  of  the  said  Halawa  lands,  or  interest 
in  said  lands  demised  by  this  lease,  by  reason  of 
the  assertion  of  a  paramount  title  to  said  lands 
or  said  interests  therein,  there  shall  be  allowed 
and  paid  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  a  sum  at  the  rate  of  I^ifty 
Dollars  ($50)  per  acre  per  annum  (payable  an- 
nually unless  said  parties  shall  otherwise  agree) 
for  such  lands  so  lost  to  said  party  of  the  first 
part,  together  with  any  and  all  loss,  damage  or  in- 
jury sustained  by  said  party  of  the  first  p^rt  to 
crops  or  improvements  including  costs  of  pipes, 
ditches  and  flumes  on  said  lands  or  interests  there- 
in at  the  time  of  such  dispossession  by  reason  of  said 
loss  of  or  said  interruption  to  the  possession  of 
said  lands  to  it  hereby  demised. 
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7.  That  neither  party  will,  without  the  written 
consent  of  the  other,  assign  this  lease  or  any  in- 
terest in  the  demised  premises  except  by  wav  of 
mortgage  or  deed  of  trust  to  secure  bonded  ui- 
debtedness,  or  underlet  the  same  or  any  part  there- 
of without  such  consent. 

That  each  of  the  parties  hereto  shall  pay  the 
taxes  and  assessments  on  the  land  by  it  or  him 
demised,  but  the  taxes  and  assessments  on  the 
improvements  on  the  demised  premises  shall  be 
paid  by  the  party  placing  said  improvements  or 
causing  the  said  improvements  to  be  placed  upon 
the  land. 

Provided  however,  that  if  either  of  the  parties 
hereto  shall  fail  to  perform  or  observe  any  of  the 
covenants,  terms,  or  conditions  herein  contained  on 
its  or  his  part  respectively  to  be  performed  or 
observed,  after  ninety  (90)  days'  written  notice  to 
it  or  him  by  the  other,  and  the  failure  or  non- 
observance  after  said  notice  still  continuing,  or 
shall  abandon  the  said  respective  premises,  either 
of  said  parties  may  at  once  re-enter  the  premises 
by  it  or  him  respectively  demised,  or  any  part 
thereof  for  the  whole,  and  expel  the  party  who  has 
thus  failed  to  observe  or  perform  any  of  its  said 
covenants,  terms  or  conditions,  and  those  claimuig 
under  him  or  it,  or  at  its  or  his  option  terminate 
the  lease  of  the  lands  or  interests  demised  by  it  or 
him  to  the  other,  without  service  of  notice  (other 
than  said  ninety  days'  notice)  and  without  service 
of  legal  process  and  without  prejudice  to  any  right 
of  action  or  other  proceeding  for  breach   of  con- 
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tract  and  without  liability  for  any  loss  or  damages 
arising  out  of  or  resulting  fi'om  such  entry  or 
expulsion,  and  that  the  party  claiming  a  default 
and  being  restored  to  the  i>ossession  of  the  lands 
by  him  or  it  demised  will  then  surrender  to  the 
defaulting  party  the  premises  by  it  or  him  hereby 
demised,  and  the  respective  estates  hereby  created 
shall  thereupon  cease  and  determine. 

It  Is  Hereby  Understood  and  Agreed  that  all  of 
the  terms,  conditions  and  stij)ulations  hereof  shall 
be  binding  and  obligatory  upon  the  respective  par- 
ties hereto  and  their  executors,  administrators,  suc- 
cessors and  permitted  assigns. 

In  Witness  Whereof  the  parties  hereto  have 
caused  these  presents  to  be  duly  executed  the  day 
and  year  first  above  written. 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  GEO.  ROSS, 

Its  Attorney  in-Fact. 

/s/  L.  L.  McCANDLESS. 

(Duly  Acknowledged.) 


HONOLULU  PLANTATION  EXHIBIT  9-C 

(Admitted  in  Evidence  12-3-46) 

This  Indenture  of  Lease  made  this  28th  day  of 
December,  1929,  by  and  between  L.  L.  McCandless, 
of  Honolulu,  City  and  County  of  Honolulu,  Ter- 
ritory of  Hawaii,   Lessor,   and  Honolulu  Planta- 
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tion    Company,    a    California    corporation    doing 
business  in  the  Territory  of  Hawaii,  Lessee, 

Witnesseth : 

That  the  Lessor,  in  consideration  of  the  rent 
hereinafter  reserved  and  of  the  covenants  herein 
contained  and  on  the  part  of  the  Lessee  to  be 
observed  and  performed,  does  hereby  demise  and 
lease  unto  the  Lessee  all  those  certain  pieces  or 
parcels  of  land  situate  at  Kalauao  in  the  District 
of  Ewa,  City  and  County  of  Honolulu,  Territory 
of  Hawaii,  more  particularly  described  as  follows: 

1.  Land  known  as  Philip  Manuel,  Plantation 
Lease  No.  274,  R.  P.  751,  L.  C.  A.  6184  to  Ino., 
$60.00. 

2.  Old  Lease  No.  201,  known  as  Polly  Henry 
Land  R.  P.  171,  to  Kuaana,  $180.00. 

3.  Land  known  as  Kupau,  Old  Lease  No.  124 
R.  P.  750,  L.  C.  A.  5577  to  Kamakahiki,  all  that 
])ortion  lying  Makai  Government  Road,  $50.00. 

4-a.  Old  Lease  No.  263,  R,  P.  449,  L.  C.  A. 
9400  Apana  2,  to  Hilo,  no  Kaoio. 

5-b.    R.  P.  747,  L.  C.  A.  6104  to  Mahiai. 

6-c.  R.  P.  2860  L.  C.  A.  9404  to  Nawelo,  being  the 
Hakamakalane,  i)ortion. 

7-d.    R.  P.  450,  L.  C.  A.  6158  to  Pao. 

8-e.  R.  P.  3551  L.  C.  A.  557  6Apana  3,  to  Kua- 
wahie,  $187.68. 

To  Have  and  To  Hold  the  same  for  the  full 
period  of  fifteen  (15)  years  from  the  first  day  of 
flanuary,  1930,  at  an  annual  rental  of  Four  Bun- 
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dred  Seventy-seven  and  68/100  Dollars  ($447.68) 
payable  semi-annually,  in  advance,  on  the  first  day 
of  January  and  the  first  day  of  July  of  each  year 
during-  the  term  hereof,  without  any  deduction. 

And  the  Lessor  hereby  covenants  with  the  Lessee 
that  upon  payment  by  the  Lessee  of  the  rent  as 
aforesaid,  and  upon  observance  and  performance 
by  the  Lessee  of  the  covenants  hereinafter  con- 
tained, the  Lessee  shall  peaceably  hold  and  enjoy 
the  said  demised  premises  for  the  term  demised 
without  hindrance  or  interruption  by  the  Lessor  or 
any  person  or  persons  lawfully  or  equitably  claim- 
ing by,  through  or  under  him. 

And  the  Lessee  hereby  covenants  with  the  Lessor 
as  follows: 

That  it,  the  Lessee,  will  pay  the  said  rent  in 
United  States  currency,  at  the  office  of  the  I^essor 
in  Honolulu,  in  mamier  aforesaid,  without  any 
deduction  and  without  any  notice  or  demand; 

That  it  will  also  pay  all  taxes,  rates,  assessments, 
impositions,  duties,  charges  and  other  outgoings  of 
ever}^  description  to  which  the  said  premises  or 
the  Lessor  or  Lessee  in  respect  thereof  are  now^ 
or  may  during  the  said  term  become  liable,  and 
whether  the  same  taxes,  rates,  assessments,  imposi- 
tions, duties,  charges  and  other  outgoings  are  or 
shall  be  assessed  to  or  be  payable  by  law  by  either 
the  Lessor  or  Lessee; 

That  it  will,  at  its  own  expense,  during  the 
whole  of  the  said  term,  make,  build,  maintain  and 
repair  all  fences,  sewers,  drains  and  roads  which 
may  be  required  by  law  to  be  made,  built,  main- 
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tained  and  repaired  upon  or  adjoining  or  in  con- 
nection with  or  for  the  use  of  the  said  premises  or 
any  part  thereof ; 

That  it  will  at  its  own  expense  from  time  to 
time  and  at  all  times  during  the  said  term  well  and 
substantially  repair,  maintain,  amend  and  keep  all 
buildings  and  improvements  now  or  hereafter  built 
on  the  land  hereby  demised  with  all  necessary  rep- 
arations and  amendments  whatsoever: 

That  it  will  permit  the  Lessor  and  his  agents  at 
all  seasonable  times  during  the  said  term  tc  enter 
the  said  premises  and  examine  the  state  of  repair 
and  condition  thereof  and  will  repair  and  make 
good  all  defects  of  which  notice  shall  be  given  by 
the  Lessor  or  his  agents  within  thirty  days  after 
the  giving  of  such  notice. 

That  it  will,  during  the  whole  of  the  said  term, 
keep  the  said  premises  in  a  strictly  clean  and 
sanitary  condition  and  observe  and  perform  all 
laws,  ordinances,  rules  and  regulations  for  the  time 
being  aj^plicable  to  said  premises  and  mil  indem- 
nify the  Lessor  and  his  estate  and  effects  against 
all  actions,  suits,  damages  and  claims  by  whomso- 
ever brought  or  made  by  reason  of  the  non-observ- 
ance or  non-performance  of  said  laws,  ordinances, 
rules  and  regulations  and  of  this  covenant; 

That  it  will  not  cut  down,  fell  or  injure  or  suffer 
to  be  cut  down,  felled  or  injured  any  trees  or 
saplings  now  or  hereafter  growing  upon  the  land 
hereby  demised,  except  only  in  the  way  of  good 
husbandry  and  for  the  purpose  of  clearing  the 
ground    necessary    foi'    the    erection    of    buildings 
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and/or  the  planting  of  trees  or  crops  of  economic 
value ; 

That  it  will  not  make  or  suffer  any  strip  or 
waste  or  imlawful,  improper  or  offensive  use  of 
the  said  premises,  nor,  without  the  consent  in  writ- 
ing of  the  Lessor,  mortgage,  assign  or  sublet  this 
lease  or  any  part  thereof  or  any  right,  title  or 
interest  thereunder,  and 

That  at  the  end  of  said  term  or  other  sooner 
determination  of  this  lease,  the  Lessee  will  peace- 
ably deliver  up  to  the  Lessor  possession  of  the 
land  hereby  demised,  together  with  all  erections  or 
imjjrovements  upon  or  belonging  to  the  same  by 
whomsoever  made,  in  good  repair,  order  and  condi- 
tion. 

Provided,  However,  and  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the 
said  rent  or  any  part  thereof  within  thirty  days 
after  the  same  becomes  due,  whether  the  same  shall 
or  shall  not  have  been  legally  demanded,  or  shall 
become  bankrupt  or  shall  fail  faithfully  to  observe 
or  perform  any  of  the  covenants  herein  contained 
and  on  the  part  of  the  Lessee  to  be  observed  and 
performed  or  shall  abandon  the  said  premises,  the 
Lessor  may  at  once  re-enter  the  said  premises  or 
any  part  thereof  in  the  name  of  the  whole  or  any 
one  of  said  parcels  in  the  name  of  all  of  said  par- 
cels, and  at  his  option  terminate  this  lease  without 
service  of  notice  or  legal  process  and  without  pre- 
judice to  any  other  remedy  or  right  of  action  for 
arrears  of  rent  or  for  any  preceding  or  other 
breach  of  contract; 
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It  Is  Mutually  Agreed  by  and  between  the  par- 
ties hereto  that  if,  at  the  expiration  of  the  term 
hereby  demised  there  shall  be  growing  upon  the 
demised  premises  or  any  part  or  parts  thereof  any 
crop  or  crops  of  cane,  whether  plant  or  ratoon,  the 
Lessee  shall  have  the  right  to  retain  possession  of 
said  premises  imtil  the  said  crop  or  crops  mature 
and  are  harvested,  paymg  to  the  Lessor  rent  for 
the  said  premises  or  the  parts  thereof  of  which 
possession  is  retained  such  proportion  of  the  an- 
nual rent  hereby  reserved  as  the  part  or  parts 
thereof  so  occupied  bear  to  the  total  acreage  of  the 
demised  premises,  which  proportion  shall  b^  com- 
puted on  the  percentage  basis  that  the  period  of 
time  which  the  said  premises  or  portions  thereof 
may  be  in  the  possession  of  the  Tjessee  bears  to 
365  days. 

And  it  is  hereby  expressly  agreed  and  declared 
that  the  acceptance  of  rent  by  the  Lessor  shall  not 
be  deemed  to  be  a  waiver  by  him  of  any  breach 
by  the  Lessee  of  any  covenant  herein  contained ; 

That  the  term  ''premises"  whereA^er  it  appears 
herein  includes  and  shall  be  deemed  or  taken  to 
include  (except  where  such  meaning  w^ould  be 
clearly  repugnant  to  the  context)  all  buildings  and 
improvements  now  or  at  any  time  hereafter  built 
on  the  said  land  hereby  demise-l:  and  that  the 
term  ''Lessor"  in  these  presents  shall  include  the 
Lessor,  his  heirs,  executors,  administrators  and  as- 
signs, and  also  that  the  term  "Lessee"  shall  include 
the  Lessee,  its  successors  and  permitted  assigns. 

In  Witness  Whereof  the  said  parties  hereto  have 
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executed  this  instrument,  in  quadruplicate,  the  day 
and  year  first  above  written. 

/s/  L.  L.  McCANDLESS, 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  R.  A.  COOKE, 

By   /s/  HORACE  JOHNSON, 

Its  Attorneys-in-Fact. 

(Duly  Acknowledged.) 


HONOLULU  PLANTATION  EXHIBIT  9D 

(Admitted  in  Evidence  12-3-46) 

This  Indenture,  made  this  5th  day  of  November 
A.  D.,  1936,  by  and  between  Franc^?  H.  I.  Brown, 
of  Honolulu,  City  and  County  of  Honolulu,  Terri- 
tory^ of  Hawaii,  hereinafter  called  the  *^ Lessor", 
of  the  first  part,  and  Honolulu  Plantation  Com- 
pany, a  California  corporation,  hereinafter  called 
the  "Lessee",  of  the  second  part: 

Witnesseth : 

That  the  Lessor,  in  consideration  of  the  rent 
hereinafter  resei'ved,  and  of  the  covenants  herein 
contained  and  on  the  part  of  the  Lessee  to  be 
observed  and  performed,  does  hereby  demise  and 
lease  unto  the  Lessee,  all  those  certain  pieces  or 
parcels  of  land  situate  at  Waimalu,  District  of 
Ewa,  said  City  and  County  of  Honolulu,  contain- 
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ing  an  aggregate  area  of  5.624  acres,  described  as 
follows : 

1.  All  the  land  and  premises  mentioned  or  de- 
scribed in  R.  P.  2067  L.  C.  A.  5649  to  Kahanai- 
puaa,  containing  an  area  of  1.81  acres; 

2.  All  the  land  and  premises  mentioned  or  de- 
scribed in  R.  P.  327  L.  C.  A.  5586  to  Kahiki,  con- 
taining an  area  of  0.797  acre; 

Save  and  except  a  certain  portion  of  this  land 
required  by  the  Territory  of  Hawaii  for  the  Kame- 
hameha  Highway  Realignment  and  designated  as 
Parcel  28,  containing  an  area  of  4059  square  feet, 
or  0.093  acre.  The  net  area  hereby  demised  being 
0.704  acre; 

3.  All  the  land  and  premises  mentioned  or  de- 
scribed in  R.  P.  329  L.  C.  A.  9407-B  to  Kuaalu, 
Apana  1  containing  1.473  acre  and  Apana  2  con- 
taining 0.138  acre,  or  a  total  area  of  1.611  acres. 

Save  and  except  certain  portions  of  this  land 
required  by  the  Territory  of  Hawaii  for  the  Kame- 
hameha  Highway  Realignment,  and  designated  as 
follows:  Parcel  27,  containing  4286  square  feet  or 
0.098  acre  out  of  Apana  1  of  this  land,  and  Parcel 
26,  containing  866  square  feet,  or  0.02  acre  out  of 
Apana  2  of  this  land,  or  a  total  area  of  0.118  acre. 
The  net  area  hereby  demised  being  1.493  acres. 

4.  All  the  land  and  premises  mentioned  or  de- 
scribed m  R.  P.  385  L.  C.  A.  9356,  Apana  3,  to 
Kuheuheu  containing  an  area  of  1.617  acres. 

The  foregoing  premises  were  acquired  by  the 
Lessor  herein  from  Hong  Chack  and  wife,  by  deed 
dated  April  26,  1930,  recorded  in  the  office  of  the 
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Registrai'   of   Conveyances   in   Honolulu   in   Book 
1061,  Page  340. 

To  Have  and  To  Hold  the  same  together  with 
all  rights,  })rivileges  and  appurtenances  to  the  same 
belonging  or  appertaining,  unto  the  Lessee  for  the 
term  of  Five  (5)  years  from  October  1,  1936. 

Yielding  and  Paying  therefor  yearly  and  every 
year  during  the  said  term  unto  the  Lessor,  rental 
of  One  Hundred  Dollars  ($100.00)  per  annum,  in 
advance,  on  the  first  day  of  October  in  each  and 
every  year  during  the  continuance  of  this  lease. 

And  the  said  Lessor  hereby  covenants  with  the 
said  Lessee  and  its  successors  and  assigns  that  it 
shall  peaceably  hold  and  enjoy  the  said  premises 
for  the  term  aforesaid. 

And  said  Lessee,  for  itself,  its  successors  and  as- 
signs, does  hereby  covenant  and  agree  to  and  with 
the  said  Lessor,  his  heirs  and  assigns,  that  it  and 
its  successors  and  assigns,  will  pay  the  said  rent 
in  manner  aforesaid,  that  it  will  pay  the  taxes  on 
said  demised  premises,  and  at  the  end  of  said  term 
or  any  sooner  determination  of  this  lease  will 
(juietlj^  and  peaceably  quit  and  deliver  up  the  land 
and  premises  hereby  demised  to  said  Lessor  or  his 
heirs  or  assigns. 

It  Is  Mutual  1 3^  Agreed  By  and  Between  the 
Parties  hereto  that  if,  at  the  expiration  of  the  term 
hereby  demised,  there  shall  be  growing  upon  the 
demised  premises  or  any  part  or  parts  thereof  any 
crop  or  crops  of  cane,  whether  plant  or  ratoon,  the 
I^essee  shall  have  the  right  to  retain  possession  of 
said  premises  until  the  said  crop  or  crops  mature 
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and  are  harvested — but  for  no  longer  time  than 
a  period  of  six  (6)  months  beyond  the  termination 
of  this  lease  on  September  30,  1941 — paying  to  the 
Lessor  rent  for  the  said  premises  or  the  parts 
thereof  of  which  possession  is  retained  such  pro- 
portion of  the  annual  rent  hereby  reserved  as  the 
part  or  parts  thereof  so  occupied  bear  to  the  total 
acreage  of  the  demised  premises,  which  proportion 
shall  be  computed  on  the  percentage  basis  that  the 
period  of  time  which  the  said  premises  or  portions 
thereof  may  be  in  the  possession  of  the  Lessee 
bears  to  365  days. 

In  Witness  Whereof,  the  said  Lessor  has  caused 
this  instrument  to  be  executed  in  quadruplicate  on 
the  5th  day  of  November,  1936,  and  the  said  Lessee 
has  likewise  caused  this  instrument  to  be  executed 
in  quadruplicate  on  the  10th  day  of  November, 
1936. 

/s/  FRANCIS  H.  I.  BROWN, 

HONOLULU  PLANTATION 
COMPANY, 

/s/  R.  A.  COOKE, 

Attorney-in-Fact. 

(Corporate  Seal.) 
(Duly  Acknowledged.) 

LEASE 

Francis   H.   I.   Brown   to   Honolulu   Plantation 
Company.  Term:  5  years  from  Oct.  1,  1936. 
The  original  of  this  document  recorded  as  fol- 
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lows:  Territory  of  Hawaii,  office  of  Bureau  of 
Conveyances.  Received  for  record  this  lOtli  day 
of  November  A.  D.,  1936,  at  11:40  o'clock  A.  M., 
and  recorded  in  Liber  1357  on  Pages  474-477,  and 
coinpared. 

/s/  M.  N.  HUCKSTEJN, 

Registrar  of  Conveyances. 

The  term  of  that  certain  lease  given  by  Francis 
H.  I.  Brown,  as  Lessor,  to  Honolulu  Plantation 
Company,  as  Lessee,  dated  November  5,  1936,  duly 
recorded  in  the  office  of  the  Registrar  of  Convey- 
ances in  Honolulu  in  Book  1357,  Page  474,  is 
hereby  extended  for  the  period  of  Five  (5)  years 
from  the  expiration  thereof,  namely  October  1, 
1941,  subject  to  the  like  rent  as  therein  mentioned, 
and  to  all  the  provisos,  covenants  and  a2:reements 
therein  contained,  and  thereto,  the  undersigned, 
Lessor  and  Lessee,  mutually  bind  themselves;  it 
being  mutually  agreed,  however,  that  the  extension 
of  lease  hereby  granted  shall  be  subject  to  the 
Lessor's  right  to  cancel  same  upon  giving  ninety 
(90)  days'  notice  in  writing  to  the  Lessee  which 
notice  shall  be  subject  to  the  right  of  the  Lessee 
to  continue  to  have  possession  of  the  said  premises 
for  such  additional  time  as  may  be  required  to 
])roperly  mature  and  harvest  the  then  standing 
crop  of  cane. 

In  Witness  Whereof,  the  said  Lessor  has  caused 
this  instrument  to  be  executed  in  quadruplicate 
on  the  23rd  day  of  September,  1941,  and  the  said 
Ijessee  has  likewise  caused  this  instrument  to  be 
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executed  in  quadruplicate  on  the  237'd  day  of  Sep- 
tember, 1941. 

/s/  FRANCIS  H.  I.  BROWN, 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  L.  D.  LARSEN, 

Its  Attorney-in-Fact. 

(Corporate  Seal.) 

(Duly  Acknowledged.) 

The  original  of  this  document  recorded  as  fol- 
lows: Territory  of  Hawaii,  office  of  Bureau  of 
Conveyances.  Received  for  record  this  25th  day  of 
September  A.  D.,  1941,  at  10:05  o'clock  A.  M,  and 
recorded  in  Liber  1679  on  Pages  197-198  and  com- 
pared. (Signed)  M.  N.  Huckstein,  Registrar  of 
Conveyances. 


HONOLULU  PLANTATION  EXHIBIT  9-E 
(Admitted  in  E^adence  12-3-46) 

This  Indenture,  made  this  28th  day  of  May,  A. 
T>.,  1935,  by  and  between  Noa  W.  Aluli,  of  Hono- 
lulu, City  and  County  of  Honolulu,  Territory  of 
Hawaii,  hereinafter  called  the  '^Lessor",  and 
Honolulu  Plantation  Company,  a  California  cor- 
poration, hereinafter  called  the  ''Lessee' — 

Witnesseth : 

That  the  Lessor,  for  and  in  consideration  of  the 
rents,  covenants  and  conditions  hereinafter  men- 
tioned and  reserved  and  on  the  part  of  the  Lessee 
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to  be  paid,  observed  and  performed,  does  hereby 
demise  and  lease  unto  the  said  Lessee,  all  tlie  fol- 
lowing described  parcels  of  land,  containing  an 
aggregate  area  of  2.161  acres,  situate  at  Kalauao, 
District  of  Ewa,  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  viz: 

1.  R.  P.  743  L.  C.  A.  7450-B  to  Kaika,  situate 
at  Kauaopai,  said  Kalauao,  containing  an  area  of 
1.08  acres. 

2.  R.  P.  114  L.  C.  A.  5878  Apana  1  to  Kukiiahu, 
situate  at  Kaonohi,  said  Kalauao,  containing  an 
area  of  .626  acre. 

3.  R.  P.  114  L.  C.  A.  9311  Apana  3  to  Kukiiahu, 
situate  at  Kaonohi,  said  Kalauao,  containing  an 
area  of  .455  acre. 

To  Have  and  To  Hold  the  same,  together  with 
all  rights,  easements,  privileges  and  appurtenances 
to  the  same  belonging  or  appertaining,  unto  the 
Lessee  for  the  term  of  five  (5)  years  from  the 
first  day  of  July,  1935. 

Yielding  and  Paying  therefore  imto  the  said 
TiCssor  an  annual  rental  of  Thirty- two  and  41/100 
Dollars  ($32.41),  payable  annually  in  advance,  on 
the  1st  day  of  July  in  each  and  every  year  during 
the  term  of  this  lease. 

And  the  said  Lessor  hereby  covenants  with  the 
said  Lessee  and  its  successors  and  assigns  that  it 
shall  peaceably  hold  and  enjoy  the  said  premises 
for  the  term  aforesaid. 

And  said  Lessee,  for  itself,  its  successors  and  as- 
signs does  hereby  covenant  and  agree  to  and  with 
the  said  Lessor,  his  heirs  and  assigns,  that  it  and 
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its  successors  and  assigns  will  pay  the  said  :^ent 
in  manner  aforesaid,  that  it  will  pay  the  taxes  on 
said  demised  premises,  and  at  the  end  of  said  term 
or  any  sooner  determination  of  this  lease  will 
quietly  and  peaceal^ly  quit  and  deliver  up  the  land 
and  premises  hereby  demised  to  said  Lessor  or  his 
heirs  or  assigns. 

It  Is  Mutually  Agreed  by  and  between  the  par- 
ties hereto  that  if  at  the  expiration  of  the  term 
hereby  demised  there  shall  be  growing  upon  the 
demised  premises  or  any  part  or  parts  thereof  any 
crop  or  crops  of  cane,  whether  plant  or  ratoon, 
the  Lessee  shall  have  the  right  to  retain  possession 
of  said  premises  until  the  said  crop  or  crops  ma- 
ture and  are  harvested,  paying  to  the  Lessor  rent 
for  the  said  premises  or  the  parts  thereof  of  which 
possession  is  retained  such  proportion  of  the  an- 
nual rent  hereby  reserved  as  the  part  or  parts 
thereof  so  occupied  bear  to  the  total  acreage  of 
the  demised  premises,  which  proportion  shall  be 
computed  on  the  percentage  basis  that  the  period 
of  time  which  the  said  premises  or  portions  thereof 
may  be  in  the  possession  of  the  Lessee  bears  to  365 
days. 

Provided,  Always,  and  these  presents  are  upon 
this  condition,  that  in  case  of  a  breach  of  any  of 
the  covenants  to  be  observed  on  the  part  of  the 
Lessee,  said  Lessor  may,  while  the  default  or  neg- 
lect continues,  without  any  notice  or  demand,  enter 
upon  the  premises  and  thereby  determine  the  es- 
tate hereby  created;  and  may  thereupon  expel  and 
remove,  forcibly  if  necessary,  the  said  Lessee  and 
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those  claiming  under  it,  and  tlieir  effects;  and  the 
acceptance  of  rent  by  said  Lessor  shall  in  no  wise 
be  or  be  construed  to  be  a  waiver  of  any  breach 
of  any  of  the  covenants  and  conditions  herein  set 
forth. 

In  Witness  Whereof,  the  said  Lessor  has  Iiere- 
1111  to  and  to  three  other  instruments  of  like  date 
and  tenor  set  his  hand  and  seal,  and  the  said 
Lessee  has  likewise  set  its  name  by  its  duly  ap- 
pointed attorney-in-fact,  under  power-of-attorney 
dated  January  10,  1935,  on  the  day  and  year  first 
above  written. 

(Seal)  /s/  NO  A  W.  ALTJLI, 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  P.  E.  SPALDING. 

Its  Attorney-in-Fact. 

(Duly  Acknowledged.) 

The  term  of  that  certain  unrecorded  lease  given 
by  Noa  W.  Aluli,  as  Lessor,  to  Honolulu  Planta- 
tion Company,  as  Lessee,  dated  May  28,  1935,  is 
hereby  extended  for  the  period  of  Three  (3)  years 
and  Six  (6)  months  from  the  expiration  theri^of, 
namely — July  1,  1940,  subject  to  the  like  rent  as 
therein  mentioned,  and  to  all  the  proAdsos,  coven- 
ants and  agreements  therein  contained,  and  there- 
to, the  undersigned  mutually  bind  ourselves. 

In  Witness  Whereof,  the  Trustees  under  that 
certain  Deed  of  Trust  given  by  said  Lessor  dated 
October  30,  1933,  recorded  in  Book  1395  Page  45, 
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have  caused  this  mstrmnent  to  be  executed  in  quad- 
ruplicate on  the  25th  day  of  August,  1939,  and  the 
Faid  Lessee  has  likewise  caused  this  instrument  to 
be  executed  in  quadruplicate  on  the  26th  day  of 
August,  1939. 

/s/  AIMA  N.  ALULI, 
/s/  AUWAE  L.  ALULT, 
/s/  NOA  T.  ALULI, 

Trustees  of  Noa  W.  Aluli 
Estate. 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  R.  A.  COOKE, 

Its   Attorney-in-Fact. 

(Corporate  Seal.) 

(Duly  Acknowledged.) 

The  term  of  that  certain  unrecorded  lease  given 
by  Noa  W.  Aluli,  as  Lessor,  to  Honolulu  Planta- 
tion Company,  as  Lessee,  dated  May  28,  1935,  the 
term  of  which  was  extended  for  a  period  of  Three 
(3)  years  and  Six  (6)  months  from  July  1,  1940, 
by  unrecorded  instrument  dated  August  25,  1941, 
is  hereby  further  extended  for  a  term  of  Five  (5) 
years  from  January  1,  1944,  subject  to  the  like 
rent  as  therein  mentioned,  and  to  all  the  provisos, 
covenants  and  agreements  therein  contained,  and 
thereto,  the  undersigned  mutually  bind  ourselves. 

In  Witness  Whereof,  the  Trustees  under  that 
certain  Deed  of  Trust  given  by  said  Lessor  dated 
October  30,  1933,  recorded  in  Book  1395  Page  45, 
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liave  caused  this  instrimient  to  be  executed  iii 
quadruplicate  on  the  9th  day  of  May,  1942,  and  the 
said  Lessee  has  likewise  caused  this  instrument  to 
be  executed  in  quadruplicate  on  the  26th  day  of 
May,  1942. 

/s/  AIMA  N.  ALULI, 
/s/  AUWAE  L.  ALUTJ, 
/s/  NOA  T.  ALULI, 

Trustees  of  Noa  W.  Aluli  Estate. 

HONOLULU  PLANTATION 
COMPANY. 

By   s/  P.  E.  SPALDING, 

Its  Attorney-in-Fact. 

(Corporate  Seal.) 

(Duly  Acknowledged.) 


HONOLULU  PLANTATION  EXHIBIT  9-F 
(Admitted  in  Evidence  12-3-46) 

Liber  1627,  Page  467. 

'^rhis  Indenture  of  Sublease  made  this  17th  day 
of  January,  A.  D.,  1941,  by  and  between  Oahu 
Sugar  Company,  Limited,  an  Hawaiian  corpora- 
tion, hereinafter  called  the  ''Lessor",  of  the  first 
part  and  Honolulu  Plantation  Company,  a  Cali- 
fornia corporation,  hereinafter  called  the  "Lessee'^ 
of  the  second  part, 

Witnesseth . 

That  the   Lessor,   in   consideration   of  the   rent 
hereinafter  reserved  and  of  the  covenants  herein 
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contained  and  on  the  iDart  of  the  Lessee  to  be 
observed  and  performed,  does  hereby  demise  and 
sublease  unto  the  Lessee,  all  that  certain  tract  of 
land  situated  in  the  valley  of  Waiawa,  District  of 
Ewa,  City  and  County  of  Honolulu,  Territory  of 
Hawaii,  being  a  portion  of  the  Ahupuaa  of  Wai- 
awa as  described  in  R.  P.  4475  L.  C.  A.  7713, 
Apana  46,  to  V,  Kamamalu,  at  present  mider  lease 
to  Oahu  Sugar  Company,  Limited,  from  the 
Trustees  of  the  B,  P.  Bishop  Estate,  Lease  No. 
6500,  as  recorded  in  the  office  of  the  Registrar  of 
Conveyances  in  Honolulu  in  Book  1599  Page  208. 
Said  parcel  of  land  is  generally  described  as  fol- 
lows: 

Commencing  at  the  Southerly  corner  of  this  tract 
of  land  on  the  Easterly  side  of  the  Waiawa  stream, 
Avhich  point  is  about  300  feet  Northerly  of  Kame- 
hameha  Highway;  thence  running  Westerly  and 
Northerly  along  the  Easterly  side  of  the  Waiawa 
stream  to  a  point  2400  feet,  more  or  less,  above 
Pump  No.  6;  thence  crossing  said  stream  in  a 
Northeasterly  direction  along  the  Westerly  side 
wall  of  Waiawa  Valley  to  the  Easterlv  side  of  said 
Waiawa  stream;  thence  following  the  Easterly 
side  of  Waiawa  stream  to  its  intersection  with 
AVaimano  stream;  thence  following  the  Easterly 
side  of  Waimano  stream  to  the  boundary  line  of 
the  land  of  Manana;  thence  in  a  Southerly  direc- 
tion along  the  boundary  line  of  the  land  of  Manana 
to  a  ridge  road;  thence  in  a  Southwesterly  and 
Southeasterly  direction  along  said  ridge  road  to  a 
point  about  1250  feet  above  Kamehameha  High- 
way; thence  in  a  Southerly  direction  down  a  gulch 
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side  and  thence  along  said  gulch  side  to  a  point 
about  550  feet  above  Kamehameha  Highway; 
thence  in  a  Southwesterly  direction  to  the  Easterly 
side  of  Waiawa  stream,  being  the  point  of  begin- 
ning, containing  a  net  area  of  167.20  acres,  classi- 
fied as  follows: 

(a)  Cane  land  now  under  cultivation,  24.99  acres. 

(b)  Miscellaneous  land  (old  fallow  cane  land), 
21.11  acres. 

(c)  Miscellaneous  land  (pineax^ples  and  vege- 
tables), 24.47  acres. 

(d)  Stream,  waste  and  pali,  96.13  acres. 

(e)  Reservoir,  0.50  acres. 

The  land  hereby  demised  being  more  particu- 
larly identified  on  a  map  thereof  hereto  attached  and 
made  a  part  hereof. 

Being  a  portion  of  the  premises  demised  by  the 
Trustees  of  the  Estate  of  Bernice  P.  Bishop  to 
said  Lessor  by  their  Lease  No.  6500,  dated  July 
1,  1940,  duly  recorded  in  the  office  of  the  Registrar 
of  Conveyances  in  Honolulu  in  Book  1599  Page 
208. 

Reserving  to  said  Lessor  a  certain  area  desig- 
nated on  said  plnn  hereto  attached  as  ''Boy  Scout 
Camp"  of  an  area  of  2.80  acres,  more  or  less,  to- 
gether with  an  easement  right-of-way  thereto  from 
the  road  passmg  Oahu  Sugar  Company,  Limited, 
Pump  No.  6,  as  may  hereafter  be  mutually  agreed 
upon. 

Also  reserving  and  excepting  from  this  demise 
the  right  to  prospect,  dig,  bore,  drill  and  tunnel 
for  water  on  the  said  demised  premises. 

To  Have  and  To  Hold  the  same,  together  with  all 
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rights,  easements,  privileges  and  appurtenances  to 
the  same  belonging  or  appertaining,  except  as 
aforesaid,  unto  the  Lessee  from  the  first  day  of 
January,  1941,  for  the  term  of  Twenty-four  (24) 
years  and  Six  (6)  months  thence  next  ensuing,  the 
Lessee  Yielding  and  Paying  therefor  unto  the 
Lessor  the  annual  rental  of  One  Thousand  and 
Seventy-five  Dollars  ($1,075.00),  semi-annually,  in 
advance,  on  the  first  day  of  January  and  the  first 
day  of  July  in  each  and  every  year  during  said 
term,  without  any  deduction  and  without  any  no- 
tice or  demand. 

And  the  Lessor  hereby  covenants  with  the  Lessee 
that  upon  pa>Tnent  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  observance  and  performance 
of  the  covenants  by  the  Lessee  hereinafter  con- 
tained, the  Lessee  shall  peaceably  hold  and  enjoy 
tlie  said  demised  premises  for  the  term  hereby 
demised,  without  hindrance  or  mterruption  by  the 
T^essor  or  any  other  person  or  persons  lawfully 
or  equitably  claiming  by,  through  or  under  it. 

And  the  Lessee  hereby  covenants  with  the  Lessor 
as  follows: 

That  it  (the  Lessee)  mil  pay  the  said  rent  in 
legal  currency  of  the  United  States  to  said  Lessor 
at  the  office  of  its  Agent,  American  Factors,  Ltd., 
in  Honoluki,  in  manner  aforesaid,  without  any 
deduction  and  without  any  notice  or  demand. 

That  it  will  also  pay  all  taxes,  rates,  assessments, 
imi^ositions,  duties,  charges  and  other  outgoings  of 
every  description  to  w^hich  said  premises,  or  the 
Tjessor  or  Lessee  in  respect  thereof,  are  now  or 
may    during    the    said    term    become    liable,    and 
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whether  the  same  taxes,  rates,  assessments,  imposi- 
tions, duties,  charges  and  other  outgoings  are  or 
shall  be  assessed  to  or  be  payable  by  law  by  either 
the  Lessor  or  Lessee; 

That  it  will,  out  of  its  own  moneys  during  the 
whole  of  said  term,  make,  build,  maintain  and 
repair  all  fences  which  may  be  required  by  law 
to  be  made,  built,  maintained  and  repaired  upon, 
adjoining  or  in  connection  with  or  for  the  use  of 
the  said  premises  or  any  part  thereof; 

That  it  will,  during  the  whole  of  the  said  term, 
keep  the  said  premises  in  a  strictly  clean  and  sani- 
tary condition  and  observe  and  perform  all  of  the 
rules  and  regulations  of  the  Health  Authorities 
for  the  time  being  applicable  to  the  said  premises 
and  will  indemnify  the  Lessor  and  its  estate  and 
effects  against  all  actions,  suits,  damages  and 
claims  by  whomsoever  brought  or  made  by  reason 
of  the  non-observance  or  non-performance  of  the 
said  rules  and  regulations  or  of  this  covenant; 

That  it  will  permit  the  Lessor  or  its  agents,  at 
all  seasonable  times  during  the  said  term,  to  enter 
the  said  premises  and  examine  the  state  of  roj)air 
and  condition  thereof  and  will  repair  and  make 
good  all  defects  of  which  notice  shal^  be  given  by 
the  Lessor,  or  its  agents,  wdthin  thirty  (30)  days 
after  the  giving  of  such  notice: 

That  it  will  whenever  requested  by  the  Lessor  so 
to  do,  deliver  up  to  the  Lessor  peaceable  possession 
of  such  portion  or  portions  of  the  land  hereinbefore^ 
described  which  now  is,  or  are,  or  hereafter  during 
the  continuance  of  the  term  hereof  may  be  required 
or  condemned  for  street  or  road  widening  or  other- 
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wise  for  street  or  road  purposes,  without  indemnity 
or  reduction  of  rent; 

That  it  will  not  make  or  suffer  any  strip  or 
waste  or  unlawful,  improper  or  offensive  use  of 
the  said  premises,  or  any  part  thereof,  nor,  with- 
out the  consent  in  writing  of  the  T^essor,  assign 
this  lease  or  sublet  or  part  with  the  possession  of 
the  whole  or  any  part  of  the  said  demised  premises 
or  make  or  suffer  any  alteration  of  any  buildings, 
now  or  at  any  time  hereafter  built  on  the  said 
land  hereby  demised; 

That  at  the  end  of  said  term  or  other  sooner 
determination  of  this  lease  the  Lessee  will  peace- 
ably deliver  up  to  the  Lessor  possession  of  tbe  land 
hereby  demised,  together  with  all  erections  and 
improvements  upon  or  belonging  to  the  same  by 
whomsoever  made  in  good  repair,  order  and  condi- 
tion ; 

That  it  will  perform  and  observe  the  covenants 
and  agi'eements  on  the  part  of  the  Lessee  set  forth 
in  that  certain  indenture  of  lease  between  the 
Trustees  of  the  B.  P.  Bishop  Estate,  as  lessors, 
and  Oahu  Sugar  Company,  Limited,  as  lessee, 
dated  July  1,  1940,  recorded  as  aforesaid  in  Book 
1599  Page  208  excepting  the  covenants  for  the 
])ayment  of  rent  reserved  thereby  and  the  delivery 
of  all  erections  and  improvements  upon  the  said 
7)remises  at  the  expiration  of  this  tenancy,  and  to 
keep  the  Lessor  indemnified  against  all  claims,  dam- 
ages, costs  and  expenses  in  respect  of  the  non-per- 
formance or  non-observance  thereof; 

Provided,  However,  and  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the 
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said  rent  or  any  part  thereof  within  thirty  days 
after  the  same  becomes  due,  whether  the  same  shall 
or  shall  not  have  been  legally  demanded,  or  shall 
become  bankrupt,  or  shall  fail  faithfully  to  observe 
or  perform  any  of  the  covenants  herein  contained 
and  on  its  ])art  to  be  observed  and  performed,  or 
shall  abandon  the  said  premises,  the  Lessor  may 
at  once  re-enter  said  premises  or  any  part  thereof 
in  the  name  of  the  whole  and  at  its  option  ter- 
minate this  lease  without  service  of  notice  or  legal 
process  and  without  prejudice  to  any  other  remedy 
or  right  of  action  for  arrears  of  rent  or  for  any 
preceding  or  other  breach  of  contract;  or  if  at  any 
time  or  times  during  the  said  term  the  Govern- 
ment of  the  United  States  of  America  or  of  the 
Territory  of  Hawaii  or  any  county,  municipality 
or  other  subdivision  of  the  Territory  of  Hawaii,  or 
any  public  service  company,  shall  condemn  the 
said  premises,  or  any  part  or  parts  thereof,  for 
any  public  use  or  otherwise  (except  such  part  or 
parts  be  for  roads  or  streets  or  road  or  street 
purposes),  then,  and  in  every  such  case,  the  estate 
and  interest  of  the  Lessee,  in  the  said  premises 
and  in  the  lease  herein  made  shall  at  once  cease 
and  determine,  and  the  Lessee  shall  not  by  reason 
of  such  condemnation  be  entitled  to  any  claim 
either  against  the  Lessor  or  others  for  compensa- 
tion or  indemnity  and  all  compensation  payable  or 
to  be  paid  for  or  on  account  of  the  said  premises 
by  reason  of  the  condemnation  as  aforesaid,  shall 
be  payable  to  and  be  the  sole  property  of  the 
Lessor  and  the  Lessee  shall  have  no  interest  in 
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or   claim   to    such    compensation    or   any   part    or 
jiarts  thereof  whatsoever; 

And  it  is  hereby  expressly  agreed  and  declared 
that  the  acceptance  of  rent  by  the  I^essor  shall  not 
be  deemed  to  be  a  waiver  by  it  of  any  breach  by 
the  Lessee  of  any  covenant  herein  contained;  that 
the  term  '^premises"  wherever  it  appears  herein 
inchides  and  shall  be  deemed  or  taken  to  mclude 
(except  where  such  meaning  would  be  clearly  re- 
pugnant to  the  context)  all  buildings  and  improve- 
ments now^  or  at  any  time  hereafter  built  on  the 
said  land  hereby  demised,  and  that  the  term 
''Lessor"  in  these  presents  shall  include  the  Lessor, 
its  successors  and  assigns,  and  also  that  the  term 
"Lessee"  shall  include  the  Lessee,  its  successors 
and  permitted  assigns. 

In  Witness  Whereof,  the  said  Lessor  has  caused 
this  instrmnent  to  be  executed  in  quintuplicate  on 
the  17th  day  of  January,  A.  D.  1941,  and  the  said 
Lessee  has  likewise  caused  this  instrument  to  be 
executed  in  quintuplicate  on  the  20th  day  of  Janu- 
ary, 1941. 
(Seal)  OAHU  SUGAR  COMPAm^ 

LIMITED, 
By   /s/  H.  A.  WALKER, 

President. 
By   /s/  S.  M.  LOWERY, 

Treasurer. 
(Seal)  HONOLULU  PLANTATION 

COMPANY, 
By    /s/  R.  A.  COOKE, 

Its  Attorney-in-Fact. 
(Duly  Acknowledged.) 
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Entered  of  Record  this  25tli  day  of  February, 
A.  D.  1941  at  8:29  o'clock  A.  M.,  and  comjjared. 
Mark  N.  Huckestein,  Registrar  of  Conveyances. 

/s/  (Illegible.) 
Clerk. 

Bureau   of   Conveyances 
Territory  of  Hawaii 

Honolulu,   Hawaii,   October   9.   1946 

The  foregoing  is  a  true  photostatic  cojjy  of  the 
record,  recorded  in  the  Bureau  of  Conveyances  of 
the  Territory  of  Hawaii,  in  liber  1627  on  pages 
467-473. 

(Seal)  /s/  OLIVER  R.  AIU, 

Deputy  Registrar  of  Conveyances  for  the  Terri- 
tory of  Hawaii. 
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HONOLULU  PLANTATION  EXHIBIT  9-H 

(Admitted  in  Evidence  12-3-46) 

Office  of  the 

Assistant  Registrar,  Land  Court 

Territory  of  Hawaii 

(Bureau  of  Conveyances) 

Houolulu,  Hawaii,  Mar.  12,  1943 

The  attached  instrument  is  a  true  copy  of  Docu- 
ment Number  66821,  received  for  registration  in 
this  office,  Mar.  12,  1943,  at  2:07  o'clock  p.m.,  and 
noted  on  Certificates  of  Title  Numbers  11386, 13831, 
13832  and  13688. 

Attest:— 

(Seal)  /s/  OLIVER  R.  AIU, 

Assistant    Registrar,    Land    Court,    Territory    of 
Hawaii. 

LEASE 

This  Indenture,  made  this  15th  day  of  December, 
1941,  by  and  between  Edith  Austin,  unmarried, 
of  Marion,  Massachusetts,  Mabel  Frazar  Austin, 
of  Dedham,  Massachusetts,  Lindsley  Austin,  of 
the  City  and  County  of  Honolulu,  Territory  of 
Hawaii,  Dorothy  Bradstreet  Austin,  unmarried,  of 
said  Dedham,  Massachusetts,  and  John  Frazar 
Austin,  of  said  Dedham,  Massachusetts,  individu- 
ally, and  Mabel  Frazar  Austin,  of  said  Dedham, 
Massachusetts,  Lindsley  Austin,  of  said  City  and 
County  of  Honolulu,  and  the  Boston  Safe  Deposit 
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&  Trust  Company,  of  Boston,  Massachusetts,  as 
Trustees  under  the  Will  and  of  the  estate  of  Wal- 
ter Austin,  deceased,  hereinafter  called  the  ''Les- 
sors" of  the  first  part,  and  Honolulu  Plantation 
Company,  a  California  corporation  carrying  on 
business  in  the  Territory  of  Hawaii,  whose  post- 
office  address  is  care  C.  Brewer  and  Company, 
limited,  P.  O.  Box  3470,  Honolulu,  T.  H.,  herein- 
nfter  called  the  "Lessee"  of  the  second  part, 

Witnesseth:  That  the  Lessors,  in  consideration 
of  the  rent  hereinafter  reserved  and  of  the  cove- 
nants herein  contained  and  on  the  part  of  the 
Lessee  to  be  observed  and  performed,  and  the  sur- 
lender  b}^  the  Lessee  as  of  December  31,  1940  and 
the  cancellation  effective  as  of  December  31,  1940 
of  the  two  existing  leases  dated  March  27,  1936 
and  June  12,  1937,  filed  in  the  office  of  the  Assist- 
ant Registrar  of  the  Land  Court  as  Documents 
Nos.  42080  and  42081  and  noted  on  Certificate  of 
Title  Nos.  13832,  13688,  13831  and  11386,  do  hereby 
demise  and  lease  unto  the  Lessee: 

All  those  certain  parcels  of  land  situate  at  AYai- 
malu,  District  of  Ewa,  City  and  County  of  Hono- 
lulu, Territory  of  Hawaii,  described  as  follows: 

First:  Lot  1,  area  2869.73  acres,  and  Lot  5, 
area  2.4  acres,  as  shown  on  Map  1,  and  Lots  4-B-l, 
area  29.135  acres,  4-B-2,  area  0.789  acre,  and  4-B-4, 
area  20.46  acres,  of  the  Subdivision  of  Lot  4-B  as 
shown  on  Map  3,  said  maps  being  filed  in  the  Office 
of  the  Assistant  Registrar  of  the  Land  Court  of 
the  Territory  of  Hawaii  with  Land  Court  Appli- 
cation ><"o.  950   (amended)  ;  Together  with  a  full. 
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free  and  perpetual  easement  or  right  of  ]3assage 
way,  either  on  foot  or  with  horses,  cattle,  carts, 
wagons  and  other  vehicles  however  propelled  over 
the  following  described  piece  of  land: 

Beginning  at  the  Southwest  corner  of  this  piece 
of  land,  being  also  the  initial  point  of  Lot  5  as 
above  described,  and  running  by  true  azimuths: 

1.  176°  09'  40.0  feet; 

2.  266°  09'  20.0  feet; 

3.  356°  09'  40.0  feet; 

4.  86°  09'  20.0  feet    to   the   point    of   beginning 
and  containing  an  area  of  800  square  feet; 

Being  all  of  the  lands,  except  Lot  4-B-3  of  said 
Subdivision  of  Lot  4-B  described  in  Transfer  Cer- 
tificates of  Title  Nos.  13,688  issued  to  Edith  Austin, 
and  13,832  issued  to  Mabel  Frazar  Austin  and 
Lindsley  Austin,  and  Boston  Safe  Deposit  and  Trust 
Company,  as  Trustees  under  the  Will  and  of  the 
Estate  of  Walter  Austin,  Deceased; 

Second:  R.P.  326,  L.C.Aw.  4406-B  to  Apaa,  con- 
taining an  area  of  2.586  acres,  being  a  portion  of 
Land  Court  Application  No.  1027  and  being  all  the 
lands  described  in  Transfer  Certificates  of  Title 
Nos.  11386  issued  to  Edith  Austin  and  13831  issued 
to  Mabel  Frazer  Austin  and  Lindsley  Austin,  and 
Boston  Safe  Deposit  and  Trust  Company,  as  Trus-  I 
tees  under  the  Will  and  of  the  Estate  of  Walter 
Austin,  Deceased. 

Classification  of  net  area  demised: 
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Cane  lands  and  areas 
contributory  thereto 

Cane            Contributory  Total 

(Acres)               (Acres)  (Acres) 

Mauka  of  Gov't.  Rd.               51S.29                 33.78  547.07 

Makai  of  Gov't.  Rd.                 27.55                  0.38  27.93 


Totals                      540.84                34.16  575.00 

Forest  Reser-             Misc.  &  Total 

vation  Lands  Waste  Lands  Area 

(Acres)                  (Acres)  (Acres) 

Mauka  of  Gov't.  Rd.           1295.00                 1027.66  2869.73 

Makai  of  Gov't.  Rd.                 27.44  55.37 


Totals  1295.00  1055.10  2925.10 

Together  with  all  the  buildings  and  imi^rove- 
ments  thereon,  excepting  and  always  reserving  out 
of  this  demise: 

(a)  All  such  i3ole  and  wire  lines  of  The  Ha- 
waiian Electric  Company,  Limited,  as  shall,  at  the 
commencement  of  the  term  of  this  lease,  have  been 
constructed  over  and  across  portions  of  the  lands 
hereby  demised,  together  with  all  rights  appur- 
tenant thereto; 

(b)  All  lands  which  the  Lessors  may  from  time 
to  time  during  the  term  hereof  require  or  deem 
necessary  or  desirable  as  rights  of  way  for  pole  and 
wire  lines  of  all  kinds  to  be  constructed  and  main- 
tained by  them  or  their  assigns  (either  in  addition 
to  or  in  substitution  for  any  existing  pole  and  wire 
line)  upon,  over  or  across  the  lands  hereby  demised 
from  an}^  point  or  points  and  in  any  direction,  and 
also  all  reasonable  right  of  entry  upon  the  demised 
premises  for  the  construction,  repair  and  mainte- 
nance of  the  same  in  efficient  use  and  condition; 
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it  being  understood  and  agreed  that  the  Lessor's 
rights  in  this  respect  shall  be  exercised  in  such 
manner  as  to  occasion  the  Lessee  the  least  possible 
interference  with  the  use  by  the  Lessee  of  the  land 
demised ; 

(c)  The  right  unto  the  Lessors  and  their  ten- 
ants and  lessees  of  adjoining  and  neighboring  lands 
reasonably  to  use,  in  common  \xii\\  the  Lessee, 
such  roads  and  trails  as  may  exist  upon  the  lands 
hereby  demised; 

To  have  and  to  hold  the  same  unto  the  Lessee 
from  the  1st  day  of  January,  1941,  for  the  term 
of  twenty-five  (25)  years  thence  next  ensuing,  the 
Lessee  yielding  and  paying  therefor  yearly  and 
cA^ery  year  during  said  term  unto  the  Lessors,  rent 
as  follows: 

A.     Minimum  Rental: 

The  minimiun  rent  for  the  lands  hereby  demised, 
based  on  Fifteen  Dollars  ($15.00)  per  acre  per 
annum  for  "Cane  Lands";  Five  Dollars  ($5.00) 
per  acre  per  anniun  for  "Contributory  Lands''; 
and  none  for  "Miscellaneous  and  Waste  Lands" 
and  "Forest  Reservation  Lands",  shall  be  Eight 
Thousand  Two  Hundred  Eighty- three  and  40/100 
Dollars,  ($8,283.40)  per  amium,  and  shall  be  pay- 
able in  two  equal  payments  of  $4,141.70  each  in 
advance  on  the  first  day  of  January  and  the  first 
day  of  July  in  each  and  every  year  during  the  con- 
tinuance of  this  lease,  without  any  deduction.  Said 
minimum  rent  shall  be  decreased  for  the  remainder 
of  the  term  at  the  rate  of  Fifteen  Dollars  ($15.00) 
per  acre  per  annum  for  each  acre  of  "Cane  Lands", 
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and  at  the  ratc^  of  Five  Dollars  ($5.00)  per  acre  per 
annum  for  each  acre  of  ^'Contributory  Lands", 
which  may  be  required,  taken  or  condemned  for 
road  or  other  public  purposes,  and  the  Lessors  shall 
refund  to  the  Lessee  the  unearned  portion,  if  any, 
of  the  semi-annual  installment  of  the  rent  which 
shall  have  been  paid  in  advance. 

B.    Percentage  Rental: 
The  percentage  rent  for  each  calendar  year  of 
the  term  of  this  lease  for  the  lands  hereby  demised 
shall   be   determined  b}^  ascertaining  the   sum,   iu 
cash,  of  the  following: 

1.     Five  per  centum   (5%)  of  the  gToss  amount 
of  ninety-six  degree   (96°)   centrifugal  raw  sugar 
or   its   equivalent   produced   during   each   calenda]* 
year  from  cane  grown  on  the  lands  hereby  demised, 
valued  at  the  full  per  ton  New  York  market  price, 
Hawaiian  basis,  for  ninety-six  degrees   (96°)   cen- 
trifugal raw  sugar   (at  present  officially  reported 
from  time  to  time  by  the  Hawaiian  Sugar  Planters' 
Association,   and  in  case  such  official  reports  are 
discontinued,  such  other  base  price  as  may  be  mu- 
tually agreed  upon  or  as  may  be   determined  by 
means    of    arbitration    as    is    hereafter    provided) 
averaged  for  each  day,  including  Sundays  and  holi- 
days, for  the  period  of  each  such  calendar  year, 
Avithout  any  deduction,  to  which  shall  be  added  the 
])er   ton    value   of   any  bounties,    compliance   pay- 
ments   or    refunds    received    during   any   calendar 
year  by  the  Lessee  on  account  of  sugar  produced 
from  the  demised  lands  during  each  calendar  year. 
2.    Five  per  centmn  (5%)  of  the  gross  proceeds, 
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without  any  deduction,  received  by  the  Lessee  from 
the  sale  of  each  form  of  by-product  of  sugar  or 
sugar  cane  produced  during  the  term  of  this  lease 
b}"  the  Lessee  from  cane  grown  on  the  lands  herel)y 
demised  during  each  calendar  year; 

3.  Five  per  centum  (5%)  of  the  gross  proceeds, 
without  any  deduction,  received  by  the  Lessee  from 
the  sale  of  products  and  by-products  of  any  kind, 
other  than  of  sugar  or  sugar  cane,  produced  or  de- 
rived from  the  lands  hereb}^  demised  during  each 
calendar  year; 

The  amount,  if  any,  of  the  percentage  rent  pay- 
able for  any  calendar  year  for  the  lands  hereby 
demised  shall  be  the  amount  by  which  the  percent- 
age rent  for  such  calendar  year  exceeds  the  mini- 
mum rent  for  the  lands  hereby  demised  for  such 
calendar  year,  and  such  amounts  shall  be  paid  hy 
the  Lessee  to  the  Lessors  within  thirty  days  after 
the  end  of  such  calendar  year,  or  in  the  event  that 
any  bounties,  compliance  payments  or  refunds  are 
due  to  be  paid  the  Lessee  on  account  of  sugar  pro- 
duced by  the  Lessee  during  such  calendar  year 
then  the  percentage  rent  with  respect  to  such  boun- 
ties, compliance  payments  or  refunds,  if  any,  shall 
become  due  and  payable  30  days  after  the  receipt 
of  such  bounty,  compliance  payment  or  refund. 
C.     Rental  on  Account  of  Sublease: 

In  the  event  any  portions  of  the  lands  classified 
as  'Cane  Lands'  shall  be  sublet  by  the  Lessee,  the 
Lessee  shall  yield  and  pay  unto  the  Lessors  a  fur- 
ther and  additional  rent  amounting  to  one-half 
(%)  o^  ^^6  excess  of  the  rent  reserved  under  any 
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such  sii])leaso  over  a  rate  of  $15.00  per  acre  per 
annum  for  each  acre  so  sublet;  in  the  event  that 
any  portion  of  the  lands  classified  as  'Contributory 
Areas'  shall  be  sublet  by  the  Lessee,  the  Lessee 
shall  yield  and  pay  unto  the  Lessors  a  further  and 
additional  rent  amounting  to  one-half  (%)  of  the 
excess  of  the  rent  reserved  under  any  such  sub- 
lease over  a  rate  of  $5.00  per  acre  per  annum  for 
each  acre  so  sublet;  and  in  the  event  that  any  por- 
tion of  the  'Miscellaneous  and  Waste  Lands'  shall 
be  sublet  by  the  Lessee,  the  Lessee  shall  yield  and 
pay  unto  the  Lessors  a  further  and  additional  rent 
of  one-half  (%)  of  the  rent  reserved  under  any 
such  sublease. 

Such  further  and  additional  rent  payable  on 
account  of  any  such  sublease  shall  begin  as  of  the 
date  of  commencement  of  such  sublease  and  shall 
be  paid  by  the  Lessee  to  the  Lessors  v^ithout  any 
deduction,  semi-annually  in  advance,  in  equal  in- 
stallments during  the  term  of  such  sublease,  the 
first  of  such  payments  to  be  made  on  the  first  day 
of  January  or  the  first  day  of  July,  as  the  case 
may  be,  next  succeeding  the  date  of  commence- 
ment of  such  sublease,  and  shall  include  any  rent 
accrued  on  account  of  such  sublease  at  the  date  of 
such  first  payment. 

And  the  lessors  hereby  covenant  vn.th  the  Lessee 
that,  upon  payment  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  observance  and  performance  of 
the  covenants  by  the  Lessee  herein  contained  and 
the  surrender  and  cancellation  of  the  leases  held 
h\  the  Lessee  as  hereinabove  mentioned,  the  Lessee 
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shall  peaceably  hold  and  enjoy  the  demised  prem- 
ises for  the  said  term  without  hindrance  or  interrup- 
tion by  the  Lessors  or  any  other  person  or  persons 
whomsoever,  and  without  limitation  upon  the  general 
right,  hereby  granted,  to  use  the  lands  herein  de- 
mised for  any  purpose  not  herein  specifically  re- 
served, restricted  or  denied,  the  Lessee  shall  have 
the  right  upon  all  lands  hereby  demised,  including 
Forest  Reservation  Lands,  to  prospect,  dig,  bore, 
drill  and  tunnel  for  water,  and  to  build  dams,  and 
to  construct  pumping  stations,  and  to  dig,  exca- 
vate and  otherwise  construct  reservoirs  thereon  for 
the  storage  of  water,  and  to  dig,  lay,  bore  and  con- 
struct ditches,  pipe  lines,  water  courses,  tunnels 
and  flumes  thereon  for  conducting  or  leading  water 
to  the  dams  and  reservoirs,  and  from  the  tunnels, 
dams,  pumping  stations  and  reservoirs  to  the  agri- 
cultural lands  demised  hereby,  or  to  any  lands 
adjacent  thereto,  and  to  use  any  and  all  water 
thereby  developed  for  any  or  all  useful  purposes  in 
connection  with  the  operation  of  the  Lessee's  busi- 
ness, including  the  irrigation  of  sugar  cane  or  other 
crops,  the  development  of  power,  the  watering  of 
livestock,  the  supplying  of  domestic  water,  and  the 
sale  thereof  to  others,  provided  that  in  the  event 
water  is  developed  above  the  eight  hundred  foot 
contour  line  the  Lessee  shall  so  use  such  water  as 
to  give  preference  to  the  lands  hereby  demised  to 
the  extent  such  new  water  development  results  in 
the  use  of  additional  lands  for  the  growing  of  sugar 
cane,  and  in  the  event  any  water  developed  on  the 
premises  hereby  demised  as  hereinbefore  provided 
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is  sold  for  use  not  related  to  the  demised  prem- 
ises, the  Lessee  shall  pay  rent  for  such  water  in 
an  amount  fixed  by  mutual  agreement,  or  failing 
such  mutual  agreement,  then  by  arbitration  as  here- 
inafter provided. 

And  the  Lessee  hereby  covenants  with  the  Lessors 
as  follows: 

That  it  (the  Lessee)  will  pay  the  said  rent  in 
lawful  currency  of  the  L^nited  States  at  the  office 
of  the  Lessors  in  Honolulu,  in  manner  aforesaid, 
without  any  notice  or  demand; 

That  it  will  also  pay,  when  and  as  the  same  be- 
come due  and  payable,  all  taxes,  rates,  assessments, 
im])ositions,  duties,  charges  and  other  outgoings  of 
every  description  to  which  the  demised  premises 
or  the  Lessors  or  Lessee  in  respect  thereof  are  on 
January  1,  1941,  or  may  during  the  said  term  be- 
come liable,  and  whether  the  same  taxes,  rates, 
assessments,  impositions,  duties,  charges  and  other 
outgoing  are  or  shall  be  assessed  to  or  be  payable 
or  dischargeable  by  law  by  either  the  Lessors  or 
Lessee,  including  all  assessments  or  charges  for 
any  permanent  benefit  or  improvement  of  the  prem- 
ises hereby  demised  or  any  part  thereof,  made 
under  any  betterment  law  or  otherwise,  or  any 
assessments  or  charges  for  sewerage  or  street  or 
sidewalk  improvements  or  municipal  or  other 
charges  which  may  be  legally  imposed  upon  the 
said  premises,  or  to  which  the  said  premises  or  any 
])art  thereof  or  the  I^essors  or  Lessee  in  respect 
thereof  are  on  January  1,  1941,  or  may  during  the 
said  term  become  liable;  provided,   however,  that 
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in  ease  any  such  repair,  construction  or  improve- 
ment or  any  public  improvement,  whether  made 
l)y  the  Lessee  hereunder  by  requirement  of  law  or 
made  b}^  any  governmental  agency  or  others  under 
authority  of  law,  shall  be  made  partly  for  the  bene- 
fit of  lands  of  the  Lessors  other  than  the  demised 
premises  then  subject  to  the  provisions  of  this 
lease,  or  in  case  the  life  of  any  such  repair,  con- 
struction or  improvement  made,  built  or  con- 
structed (whether  the  cost  thereof  shall  be  payable 
under  any  betterment  law  or  otherwise)  may  rea- 
sonably be  expected  to  exist  beyond  the  term  of 
this  lease,  the  cost  thereof  or  the  assessments  there- 
for shall  be  apportioned  between  the  Lessors  and 
the  Lessee  in  proportion  to  their  respective  inter- 
ests by  mutual  agreement,  or,  failing  such  agree- 
ment, then  by  arbitration  as  hereinafter  provided; 
and  provided  further  that  if  any  of  said  assess- 
ments or  charges  may  be  payable  either  in  a  lum]) 
sum  or  in  annual  installments  the  Lessee  may  elect 
to  pay  such  assessments  and  charges  in  annual  in- 
stallments and  shall  only  be  liable  for  the  annual 
installments  falling  due  during  the  term  of  this 
demise,  and  in  case  any  such  repair,  construction 
or  improvement  shall  be  for  the  sole  benefit  of 
lands  of  the  Lessors  or  of  the  occupants  thereof, 
other  than  the  demised  premises  then  subject  to  the 
provisions  of  this  lease,  the  Lessee  shall  not  be  re- 
quired to  pay  any  portion  of  the  cost  thereof; 

That  it  will,  at  its  own  expense  during  the  w^hoh^ 
of  said  term,  make,  build,  maintain  and  repair  all 
fences,  sewers,  drains  and  roads  which  may  be  re- 
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quired  by  law  to  be  made,  built,  maintained  and  re- 
[)aii'ed  upon  of  in  connection  with  or  for  the  use 
of  said  premises  or  any  part  thereof;  and  will  also 
build  all  fences  which,  in  the  judgment  of  the 
Lessors,  may  be  necessary  to  protect  the  reversion 
in  any  manner  and  such  also  as  may  be  necessary 
to  prevent  cattle,  horses  and  other  grazing  animals 
from  straying  from  the  lands  hereby  demised  onto 
adjoining  lands  not  controlled  by  the  Lessee; 

That  it  will  at  its  own  expense  during  the  whole 
of  said  term  well   and  substantiallv  rej^air,  main- 
tain, mend  and  keep  all  buildings,  reservoirs,  dams, 
ditches,  tunnels,  flumes,  water  courses,  wells  and 
other  improvements  and  also  all  boundary  monu- 
ments now  or  hereafter  built,  made  or  constructed 
on    the   lands    hereby   demised    and    all    necessary 
reparations   and  amendments   whatsoever   in   good 
order  and  condition,  and  will  also,  at  its  own  ex- 
pense, during  the  whole  of  said  term,  rebuild  any 
and  all  buildings  that  may  be   destroyed   by  fire 
within  a   reasonable   time  after  such   destruction ; 
provided,   however,    that   such   improvements    and 
buildings  as  it  is  mutually  agreed  by  and  between 
the  Lessors  and  the  Lessee  are  of  no  value  whatso- 
ever to  the  interest  of  either  the  Lessors   or  the 
Lessee  and  such  buildings  and  improvements  as  are 
damaged  by  Act  of  God  and  the  public  enemy  shall 
be   excepted   from   the   operation   of  the   covenant 
contained  in  this  paragraph: 

That  it  will  permit  the  Lessors  and  their  agents, 
at  all  seasonable  times  during  said  term,  to  enter 
the  demised  premises  and  examine  the  state  of  re- 
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pair  and  condition  thereof,  and  will  repair  and 
make  good  all  defects  to  the  extent  herein  cove- 
nanted of  which  notice  shall  have  been  given  by  the 
Lessors  or  their  agents  with  prompt  expedition 
after  the  receipt  of  such  notice; 

That  it  will  during  the  whole  of  said  term  keep 
the  demised  premises  in  a  strictly  clean  and  sani- 
tary condition  and  observe  and  perform  all  the 
laws,  ordinances,  rules  and  regulations  relating  to 
health  and  sanitation  for  the  time  being  applicable 
in  the  premises,  and  will  indemnify  the  I^essors 
against  all  actions,  suits,  damages  and  claims  by 
whomsoever  brought  or  made  by  reason  of  the  non- 
observance  or  non-performance  of  such  laws,  ordi- 
nances, rules  and  regulations  or  of  this  covenant; 

That  it  will  i)lant  and  complete  prior  to  January 
1,  1946,  a  barrier  forest  zone  of  a  width  to  be  deter- 
mined b}'  mutual  agreement  and  varying  with  the 
terrain,  using  trees  and  methods  of  planting  satis- 
factory to  the  Lessors,  within  and  along  the  makai 
boundary  of  the  forest  reservation  and  will  there- 
after care  for  the  trees,  and,  where  necessary  to 
secure  a  full  stand,  will  replant  where  trees  shall 
die  or  be  destroyed;  and  will  not  cut  down,  fell  or 
injure  or  suffer  to  be  cut  down,  felled  or  injured, 
such  trees  within  the  aforesaid  barrier  zone  except 
in  making  improvement  thinnings; 

That  it  will  not  use  the  Forest  Reservation  lands 
herein  demised  for  any  other  purpose  than  as  for- 
est reservation  without  first  obtaining  the  written 
approval  of  the  Lessors; 

That  it  will  at  all  times  during  said  term  admin- 
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ister  the  Forest  Reservation  T^ands  in  cooperation 
with  the  forestry  authorities  of  the  Territory  of 
Hawaii  for  the  time  being,  according  to  the  im- 
proved methods  adapted  to  a  water  conserving 
forest ; 

That  it  will  at  all  times  during  said  term  foster 
and  encourage  the  natural  reforestation  of  the  For- 
est Reservation  Lands  herein  demised,  and  in  pros- 
ecuting any  work  of  developing  any  water  thereon 
or  diverting  water  therefrom  will  take  all  reason- 
able and  needful  precautions  to  prevent  any  injury 
to  the  natural  or  planted  forest  growth ; 

That  it  will  at  all  times  during  said  term  take 
all  reasonable  precautions  to  keep  cattle,  horses 
and  other  grazing  animals  out  of  the  Forest  Res- 
ervation Lands  and  to  prevent  forest  fires  occur- 
ring thereon,  and  in  the  case  such  fires  shall  occur 
Avill  use  all  reasonable  means  at  its  command  or 
under  its  control  in  having  such  fires  speedily  ex- 
tinguished ; 

That,  whenever  requested  by  the  Lessors  so  to 
do  the  Lessee  will,  within  six  months  from  the 
date  of  such  request,  at  its  own  charge  and  expense 
make  and  thereafter  maintain  during  the  whole  of 
said  term  such  fencing  as  may  be  necessary  to 
])rotect  the  Forest  Reservation  Lands  hereby  de- 
mised from  the  intrusion  of  cattle,  horses  and  other 
grazing  animals; 

That  it  will  from  time  to  time  and  at  least  once 
each  year  during  the  said  term,  make  a  careful 
inspection  of  the  Forest  Reservation  Lands  hereby 
demised,  and  will  during  the  month  of  January  in 
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each  year  (beginning  1942)  submit  to  the  Lessors 
a  written  report  (in  duplicate)  of  the  results  of 
such  inspection,  stating  whether  or  not  any  animals 
detrimental  to  the  forest  cover  or  forest  lands,  or 
evidence  thereof,  or  any  damage  to  or  improper 
use  of  said  forest  cover  or  forest  lands,  were  ol)- 
served,  and  reporting  on  the  general  condition  of 
the  forest  cover  and  the  state  of  repair  and  condi- 
tion of  any  fences  erected  for  the  protection  of  the 
Forest  Reservation  Lands; 

That  it  will,  in  connection  with  any  water  in- 
vestigation, development,  construction,  extension 
and  operation  on  the  demised  lands  hereinabove 
authorized,  furnish  to  the  Lessors  from  time  to 
time,  and  not  less  frequently  than  once  each  year 
during  the  term  of  this  lease,  a  full  and  complete 
WT'itten  report  (in  duplicate)  of  all  work  done,  to- 
gether mth  copies  of  all  reports,  surveys,  maps, 
plans  and  other  records  secured  in  connection  with 
such  work;  and  will  also  keep,  in  a  manner  satis- 
factory to  the  Lessors,  complete  records  of  the 
quantity  of  water  developed,  if  any,  and  will  fur- 
nish copies  of  such  records  to  the  Lessors  not  less 
frequently  than  once  in  each  year  of  the  term  of 
this  lease,  and  will,  in  the  event  that  the  Lessee 
shall  develop  water  on  lands  not  herein  demised 
in  such  manner  that  the  flow  of  water  therefrom 
becomes  mixed  with  the  water  developed  on  the 
demised  lands,  install,  maintain,  and  operate  ade- 
quate water-measuring  equipment  and  will  make, 
keep  and  furnish  the  Lessors  sufficient  guagings  and 
records  accurately  to  determine  the  quantity  of 
water  developed  on  the  lands  hereby  demised; 
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That  it  will  also,  as  soon  as  is  reasonably  practi- 
cable after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessors  a  full 
and  complete  written  report  (in  duplicate)  wbicli 
Avill  show  (1)  the  acreage  of  cane  harvested  dur- 
ing such  year  on  the  demised  premises  segregated 
as  to  cane  fields,  specifying  the  respective  tonnages 
of  cane  and  raw  sugar,  and  crop  cycles  and  age  of 
cane  in  months  at  time  of  harvest,  for  each  of 
such  fields,  together  with  a  list  of  areas  by  fields 
]:>lanned  to  be  harvested  during  the  following  cal- 
endai'  year;  (2)  the  total  tonnage  of  raw  sugar 
i)roduced  during  such  preceding  calendar  year  by 
the  Lessee  from  cane  grown  on  all  lands  controlled 
by  the  Lessee:  and  (3)  the  quantities  of  each  form 
of  ]|v-product  of  sugar  or  sugar-cane  produced 
during  such  calendar  year  by  the  Lessee  from  cane 
grown  on  the  demised  premises,  together  with  the 
quantities  sold,  amoimts  of  gross  proceeds  received, 
the  year  during  which  such  by-products  were  pro- 
duced and  the  quantities  remaining  unsold  at  the 
close  of  such  year; 

That  it  will  also,  as  soon  as  is  reasonably  prac- 
ticable after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessors  a  full 
and  complete  written  report  (in  duplicate)  which 
shall  show  the  quantities  of  each  form  of  product 
and  by-product,  other  than  sugar  and  by-products 
of  sugar  or  sugar  cane,  produced  on  the  demised 
premises  during  such  calendar  year,  and  which 
were  sold  during  such  calendar  year,  together  with 
the  amount  of  gross  proceeds  received  from  the 
sale  of  each  such  other  product  or  by-product; 
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That  in  the  event  that  any  part  or  parts  of  the 
demised  premises  shall  at  any  time  or  tunes  during 
the  term  of  this  lease  be  sublet  by  the  Lessee  to 
others,  the  Lessee  will,  as  soon  as  is  reasonably 
practicable  after  the  end  of  each  calendar  year 
during  the  continuance  of  any  such  sublease,  fur- 
2iish  the  Lessors  with  a  full  and  complete  written 
report  (in  duplicate)  which  shall  show  the  name 
of  the  sub-Lessee,  the  location  and  area  of  each 
parcel  of  land  so  sublet,  together  with  the  term 
and  rent  reserved; 

That  the  Lessee  will  at  all  times  during  the  usual 
office  hours,  permit  the  Lessors  or  their  authorized 
agents  and  employees  to  have  free  access  to  all 
of  its  books  of  accoimt,  contracts  and  papers  rela- 
tive to  the  business  carried  on  by  it  on  or  in  con- 
nection with  the  premises  hereby  demised  in  so  far 
as  such  books  of  account,  contracts  and  papers  shall 
pertain  directly  to  the  determination  of  the  amount 
of  gross  proceeds  hereinabove  mentioned  and  to 
examine  the  same  and  make  copies  thereof  or  any 
part  thereof,  and  generally  to  take  and  use  such 
reasonable  means  as  the  Lessors  shall  deem  fit  for 
ascertaining  that  the  accounts  furnished  by  the 
Lessee  are  full  and  accurate  and  that  the  Lessee  is 
otherwise  faithfully  carrying  out  the  covenants 
herein  contained  and  on  its  part  to  be  observed  and 
performed;  and  that  it  will  furnish  the  Lessors 
henceforth  with  copies  of  the  detailed  annual  re- 
ports for  each  year  which  are  submitted  by  the 
Lessee  to  its  stockholders; 

That  it  will  not  make  or  suffer  any  strip  or  waste 


Honolulu  Plantation  Co.  1371 

or  unlawful,  improper  or  offensive  use  of  the  prem- 
ises demised  herein  nor,  without  the  consent  in 
writing  of  the  Lessors,  mortgage  nor  assign  this 
lease  nor  sublet  nor  part  with  the  possession  of  the 
whole  or  any  part  of  the  said  demised  premises; 
provided  that  the  restriction  as  to  subleasing  shall 
not  apply  to  lands  not  being  used  by  the  Lessee  for 
the  growing  of  sugar  cane  and  which  are  not  sub- 
leased for  terms  in  excess  of  five  years : 

That  in  the  use  of  the  demised  premises  for  the 
1)1  anting  and  cultivating  of  sugar  cane,  the  Lessee 
will  follow  such  use  in  accordance  with  the  stand- 
ards of  good  husbandry  and  approved  practices 
then  prevailing  in  the  sugar  industry  in  the  Ter- 
I'itory  of  Hawaii,  and  in  the  use  of  the  demised 
]:)remises  for  any  other  purpose  whatsoever,  the 
Lessee  will  follow  the  best  of  generally  approved 
methods,  and  in  pursuance  of  these  provisions  and 
in  the  exercise  of  such  use  the  Lessee  shall,  by 
proper  construction  and  use  of  drainage  ditches 
and  otherwise,  take  all  reasonable  precautions  to 
prevent  or  arrest  loss  of  soil  by  erosion,  to  the  end 
that  the  rent  payable  under  this  lease  shall  be  as 
large  as  might  reasonably  be  expected;  and  will 
continue  to  do  so  during  the  continuance  of  this 
lease,  wdth  all  reasonable  skill,  care,  prudence  and 
diligence,  so  long  as  it  can  be  done  with  reasonable^ 
profit  to  the  Lessee,  it  being  understood,  however, 
that  in  no  event  except  as  hereinbefore  pro^dded, 
shall  this  covenant  be  construed  to  diminish  the 
minimum  rent  as  hereinbefore  specified.  In  the 
event  any  of  the  lands  hereby  demised  are  sublet, 
pursuant  to  the  provisions  of  this  lease,  the  sub- 
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lessee  shall  be  required  to  covenant  that  it  will  not 
do  any  planting  or  cultivating  on  excessive  slopes 
and  will  do  all  furrowing  on  contours  except  where 
permitted  by  the  sublessor  to  deviate  therefrom  and 
subject  to  the  sublessor  determining  in  its  discre- 
tion what  is  to  be  considered  an  excessive  slope, 
and  that  in  plowing,  tilling,  planting  and  cultivat- 
ing the  premises  so  demised  and  in  harvesting 
crops  therefrom  and  in  the  treatment  of  the  said 
premises  after  harvesting  the  sublessee  will  con- 
form in  all  respects  to  the  practices  of  good  hus- 
bandry ; 

That  it  will  cultivate  and  maintain  in  sugar  cane 
for  the  said  term  not  less  than  four  hundred 
eighty-nine  (489)  acres  of  the  land  hereby  demised 
classified  as  ''Cane  Lands  and  Areas  Contributory 
Thereto"  below  the  approximate  650  foot  contour 
line,  and  that  the  Lessee  shall  only  be  required  to 
keep  said  area  in  sugai'  cane  when  not  prevented 
therefrom  by  the  Lessors  or  those  holding  imder 
them,  extreme  labor  shortage,  labor  strikes,  ouster 
by  paramount  authority.  Act  of  God,  the  public 
enemy,  any  govermnent  or  association  of  growers 
lestriction  or  curtaihnent  program  to  which  the 
Lessee  may  be  a  party,  and  when  not  in  conflict 
with  any  other  provision  of  this  lease. 

That,  in  the  event  the  Lessee  discontinues  or 
temporarily  curtails  cane  cultiA^ation  on  laud  con- 
trolled by  it,  due  to  Governmental  restrictions  or 
in  order  that  the  Lessee  may  recei^-e  benefits  from 
any  general  crop  reduction  program  initiated  by 
the  Govermnent  or  by  an  association  of  growers, 
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it  will  not  discontinue  nor  teinporai'ily  curtail  the 
cultivation  of  cane  on  the  demised  i)reniises  in  a 
greater  ratio  to  the  required  total  curtailment  than 
the  ratio  of  cane  area  cultivated  on  the  demised 
j)remises  bears  to  the  total  cane  area  cultivated  by 
the  Lessee; 

That,  in  the  event  the  Lessors  shall  bring  and 
sustain  any  action  against  the  Lessee  for  any 
breach  of  covenant  or  condition  herein  contained 
or  for  the  recovery  or  possession  of  the  demised 
premises,  the  Lessee  will  pay  to  the  Lessors  all 
costs  and  expenses  incurred  by  them  in  such  ac- 
tion, including  a  reasonable  attorney's  fee; 

That  at  the  expiration  of  said  term  or  sooner 
determination  of  this  lease,  it  will  peaceably  sur- 
i^ender  and  deliver  up  to  the  Lessors  possession 
of  the  lands  hereby  demised,  together  with  all  im- 
l)rovements  thereon,  in  substantially  good  order 
and  condition,  reasonable  wear  and  tear  and  dam- 
age by  the  elements,  public  enemy,  or  otlier  un- 
avoidable casualty  or  cause  excepted;  Provided, 
However,  that  nothing  in  this  lease  contained  shall 
be  deemed  to  prevent  the  Lessee  from  time  to  time 
from  moving  buildings  and  other  improvements 
from  one  place  to  another  on  the  demised  premises, 
or  from  changing  any  such  that  has  become  old 
or  worn  or  unsuitable  by  reason  of  obsolescence 
01-  otherwise  for  other  that  is  new  or  suitable,  or 
from  discarding  and  disposing  of  such  as  is  no 
longer  required,  or  from  making  other  changes  on 
the  demised  premises  by  addition,  subtraction  or 
modification  as  it  may  deem  advisable  in  the  exer- 
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cise  of  good  business  judgment  in  the  operation 
of  the  plantation  or  the  business  conducted  on  the 
demised  premises;  Provided  that  in  case  of  sooner 
determination  of  this  lease  in  respect  to  lands 
hereby  demised  classified  as  '' Miscellaneous  and 
Waste  Lands"  occasioned  by  the  Lessors  withdraw- 
ing the  same  as  hereinafter  provided,  the  Lessors 
shall  reimburse  the  Lessee  for  all  erections  and 
improvements  upon  or  belonging  to  the  same  if 
made  by  the  Lessee,  to  the  extent  of  the  Lessee's 
interest  therein  as  measured  by  the  unexpired  por- 
lion  of  said  term,  and  in  case  the  Lessors  and  the 
Lessee  are  unable  to  agree  upon  the  amount,  then 
such  amoimt  to  be  paid  by  the  T^essors  to  the 
Lessee  shall  be  determined  by  arbitration  as  here- 
inafter provided. 

It  Is  Mutuall}'  Understood  and  Agreed  by  the 
parties  hereto  as  follows: 

(a)  That  in  the  event  the  demised  premises  or 
any  part  thereof  shall  be  required,  taken  or  con- 
demned for  any  public  use,  then,  in  every  such 
case,  the  estate  and  interest  of  the  Lessee  in  the 
part  of  the  premises  taken  shall  at  once  cease  and 
determine,  and  the  Lessee  shall  not  by  reason  of 
such  taking  be  entitled  to  any  claim  either  against 
the  Lessors  or  others  for  compensation  or  indem- 
nity for  the  taking  of  any  land  or  water,  or  of  any 
improvements  which  shall  have  been  made  prior 
to  January  1,  1936,  and  all  compensation  payable 
or  to  be  paid  by  reason  thereof  shall  be  payable 
to  and  be  the  sole  property  of  the  Lessors  and 
the  Lessee  shall  have  no  interest  in  or  claim  to 
such   compensation   or   any  part   thereof   whatso- 
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ever;  Provided,  However,  and  it  is  hereby  agreed 
that  such  compensation  as  shall  represent  the  value 
of  any  growing  crops  and  cane  stools  shall  be 
payable  to  and  be  the  sole  property  of  the  Lessee; 
and  such  compensation  as  shall  represent  the  value 
of  any  improvements  or  buildings  made  or  con- 
structed after  January  1,  1936,  shall  be  divided 
between  the  Lessors  and  the  Lessee  as  their  in- 
terests shall  appear,  dependent  upon  the  then  un- 
expired term  of  this  lease;  and  it  is  further  agreed 
that  if  such  taking  shall  so  affect  the  remaining 
premises  held  by  the  Lessee  under  this  lease,  or  so 
affect  the  operation  of  the  Lessee's  remaining  lands 
and  tenancies,  or  the  business  being  conducted 
thereon  as  to  cause  substantial  damage  to  the 
Lessee,  then  and  in  that  event  the  Lessee  shall  have 
the  right  to  present  and  pursue  its  claim  for  dam- 
ages and  be  compensated  therefor  so  long  as  such 
action  or  the  payment  of  such  damage  shall  not 
affect  nor  diminish  the  compensation  payable  to 
the  Lessors  as  stipulated  hereinabove; 

(b)  That  the  term  ^'by-product  of  sugar  or 
sugar  cane"  as  used  herein  shall  mean  any  product 
which  remains  over  in  the  cultivation  of  sugar  cane 
or  the  manufacture  of  sugar,  and  which  possesses 
an  actual  or  potential  value  of  its  own  in  the  form 
in  which  it  remains  over;  and  the  term  '' product 
other  than  sugar  cane  or  sugar"  as  used  herein 
shall  mean  any  product  which  is  produced  on  the 
demised  premises  other  than  water  and  sugar  cane 
and  which  possesses  an  actual  or  potential  A^alue 
of  its  ow'U;  and  that  the  Lessee  shall  not  sell  any 
product  derived  from  the  processing  in  whole  or 
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ill  i)a]-t  of  a  by-product  of  sugar  or  sugar  cane^ 
nor  any  product  or  by-product  derived  from  the 
]:>rocessing  in  whole  or  in  part  of  a  product  other 
than  sugar  cane  or  sugar,  without  first  obtaining 
from  the  Lessors  w^ritten  permission  so  to  do,  and 
agreeing  wdth  the  Lessors  upon  the  method  by 
which  the  percentage  rental  with  respect  thereto 
shall  be  calculated; 

(c)  That  the  premises  hereby  demised  above  the 
approximate  650  foot  contour  line  may  be  with- 
drawn from  the  operation  of  this  lease  after  T)e- 
cembei-  31,  1945  at  any  time  during  the  remainder 
of  said  term  by  either  the  Lessee  or  the  Lessors 
upon  complying  with  the  following  conditions; 

(1)  That  said  premises  or  any  portion  thereof  j 
not  then  being  used  by  the  Lessee  for  the  growing 
of  sugar  cane  or  the  production,  development,  stor- 
age or  conveyance  of  water,  or  any  use  then  re- 
quiring or  which  may  thereafter  require  the  j)ay- 
ment  of  percentage  rental  or  which  are  not  then 
being  subleased  by  the  Lessee  as  hereinbefore  pro- 
vided, may  be  withdrawn  by  the  Lessors  upon 
notifying  in  writing  the  Lessee  or  its  agent,  C. 
Brewer  and  Company,  Limited,  at  its  office  in  FTon- 
ohihi,  T.  H.  of  such  intention  and  the  specific  areas 
to  be  withdrawn  not  less  than  twelve  months  prior 
to  the  date  such  withdrawal  is  to  become  effective: 
provided  that  the  Lessee  may  prevent  such  with- 
drawal by  notifymg,  in  writing,  the  Lessors  or 
their  agents  in  Honolulu,  T.  H.,  at  least  six  months 
before  the  expiration  of  said  twelve  months  of  its 
objection  to  such  withdraw^al  and  agreeing  with 
the  Lessors  to  pay  such  additional  rent  for  the 
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said  premises  as  may  be  agreed  upon  or  as  may 
be  determined  by  arbitration  as  hereinafter  pro- 
vided ; 

(2)  That  the  Lessors  will  bear  all  of  the  ex- 
penses connected  with  such  v/ithdrawa],  including 
the  Lessee's  cost  of  re-adjustment,  re-location  and 
re-installation  of  any  plantation  utilities  as  may 
be  thereby  affected,  including,  but  without  limita- 
tion, roads,  railroads,  ditches,  flumes,  siphons  and 
fences;  that  they  will  assume  and  bear  all  costs 
and  expenses  of  road  construction,  maintenance 
and  upkeep  occasioned  or  required  by  such  with- 
drawal, and  where  such  withdrawal  is  the  proxi- 
mate cause  of  substantially  increasing  the  cost  of 
maintenance  and  upkeep  of  plantation  roads  or 
the  construction  of  new  roads  to  be  used  jointly 
by  the  plantation  and  the  Lessors  or  persons  hold- 
ing under  them  then  to  the  extent  of  such  addi- 
tional costs  and  expenses  the  Lessors  shall  be  solely 
liable  and  shall  pay  or  reimburse  the  Lessee  there- 
for unless  the  same  shall  be  deemed  by  the  I^essors 
to  be  unreasonable,  in  w^hich  event  the  amount  pay- 
able by  the  Lessors  shall  be  determined  by  arbitra- 
tion as  hereinafter  provided;  and  that  they  will 
release  the  Lessee  from  all  taxes  and  all  assess- 
ments or  charges  imposed  under  authority  of  law 
and  required  under  the  terms  of  this  lease  to  be 
paid  by  the  Lessee  to  the  extent  that  said  taxes, 
assessments  and  charges  relate  to  the  areas  with- 
drawn and  to  the  extent  to  which  such  withdrawn 
lands  create  or  increase  the  said  assessments  or 
charges  but  not  taxes  for  the  area  remaining  after 
such  withdrawal; 
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(3)  111  case  the  major  portion  of  the  arable 
lands  of  said  premises  is  withdrawn  by  the  Lessors 
then  any  portion  or  all  of  the  remaining  premises 
may  be  withdrawn  by  the  Lessee  upon  notifjdng 
in  Avriting  the  Lessors  or  their  agents  in  Honolulu, 
T.  H.  of  such  intention  and  the  area  to  be  with- 
drawn at  least  twelve  months  prior  to  the  date  such 
withdrawal  is  to  become  effective; 

(d)  That  all  matters  of  disagreement  that  may 
arise  under  this  lease,  which  cannot  be  adjusted 
by  the  parties  hereto  to  their  mutual  satisfaction, 
including  any  matter  herein  left  to  future  mutual 
agreement,  shall  be  settled  by  arbitration  and  at 
the  desire  of  either  party  shall  be  submitted  to  and 
determined  by  three  disinterested  arbitrators,  one 
to  be  appointed  by  each  of  the  parties  hereto,  and 
either  party  may  give  to  the  other  written  notice 
of  a  desire  to  have  an  arbitration  of  the  matter  or 
matters  in  dispute  and  name  therein  one  of  the 
arbitrators,  whereupon  the  other  party  shall  Vv^th- 
in  ten  (10)  days  after  the  receipt  of  such  notice, 
name  another  arbitrator,  and,  in  case  of  failure 
so  to  do,  the  party  who  has  named  an  arbitrator 
shall  have  the  right  to  apply  to  a  Circuit  Judge 
of  the  Circuit  Court  of  the  First  Judicial  Circuit 
of  the  Territory  of  Hawaii,  requesting  him  to  ap- 
point an  arbitrator  to  represent  the  party  so  tail- 
ing to  appoint  an  arbitrator,  and  the  two  a-f^bitra- 
tors  thus  appointed  (in  either  manner),  shall  se- 
lect and  appoint  a  third  arbitrator,  and  m  the 
event  that  the  two  arbitrators  so  appointed  shall, 
within  ten  (10)  days  after  the  naming  of  the  sec- 
ond arbitrator  fail  to  appoint  the  third  arbitrator, 
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either  party  shall  have  the  right  to  apply  to  such 
judge  to  appoint  such  third  arbitrator,  and  the 
three  arbitrators  so  appointed  shall  thereupon  pro- 
ceed to  detei'niine  the  matter  or  matters  in  ({ues- 
tion,  and  the  decision  of  an}^  two  of  Ihem  (mclud- 
ing  the  disposition  of  the  costs  of  the  arbitration) 
shall  be  final,  conclusive  and  binding  upon  both 
parties,  and  judgment  may  be  entered  upon  such 
award  by  the  Circuit  Court  of  the  First  Circuit  un- 
less the  same  shall  ])e  vacated,  modified  or  corrected 
as  provided  in  Chapter  116,  Revised  Laws  of  Hawaii 
1935,  or  as  the  same  may  be  amended  or  re-enacted 
from  time  to  time,  the  provisions  of  which  said 
statute  shall  apply  hereto  as  fully  as  though  incor- 
porated herein; 

Provided,  However,  and  this  lease  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  said 
rent  or  any  part  thereof  within  thirty  (30)  days 
after  the  same  shall  become  due,  whether  the  same 
shall  or  shall  not  have  been  legally  demanded,  or 
fail  in  any  other  respect  faithfully  to  observe  or 
perform  any  condition  or  covenant  of  this  lease 
contained  and  on  its  part  to  be  observed  or  per- 
formed, and  any  such  default  shall  continue  for 
thirty  (30)  days,  or  if  the  Lessee  shall  become 
bankrupt  or  insolvent  or  shall  make  an  assignment 
for  the  benefit  of  its  creditors,  or  if  the  Lessee 
should  file  any  debtor  proceedings,  or  take,  or  have 
taken  against  it  any  proceedings  of  any  kind  or 
character  whatsoever  mider  any  provision  of  the 
Federal  Bankruptcy  Act  seeking  any  readjustment, 
arrangement,  postponement,  composition  or  reduc- 
tion of  Lessee's  debts,  liabilities  or  obligations,  or 
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abandon  said  premises  or  suffer  this  lease  or  any 
estate  or  interest  hereunder  to  be  taken  under  any 
writ  of  execution,  then  and  in  any  such  event  the 
Lessors  may  at  once  enter  into  and  upon  the  de- 
mised premises  or  any  part  thereof  in  the  name 
of  the  whole  and  at  their  option  terminate  this 
lease  by  mailing  a  written  notice  to  the  Lessee, 
addressed  to  the  Lessee  at  the  last  knowai  address 
of  the  Lessee,  and  filing  a  copy  of  such  notice  in  the 
Office  of  the  Assistant  Registrar  of  the  Land  Court 
of  the  Territory  of  Hawaii,  or  at  the  option  of  the 
Lessors,  by  filing  a  petition  for  an  order  cancelling 
said  lease,  which  order  may  be  issued  by  the  Land 
Court  on  ex  jDarte  petition  without  summoning  or 
notifying  the  Lessee,  and  thereupon  take  posses- 
sion of  the  said  premises  and  all  improvements 
thereon,  and  thereby  become  wholly  vested  with 
all  right,  title  and  interest  of  the  TiCssee  therein 
and  may  expel  and  remove  from  the  said  premises 
the  Lessee  or  those  claiming  mider  it,  and  their 
effects,  all  without  service  of  notice  or  resort  to 
any  legal  process  and  without  being  deemed  guilty 
of  any  trespass  or  becoming  liable  for  any  loss  or 
damage  which  may  be  occasioned  thereby  and 
without  prejudice  to  any  other  remedy  or  right 
of  action  which  the  Lessors  may  have  for  arrears 
of  rent  or  for  other  or  preceding  breach  of  coven- 
nant  of  this  lease  on  the  part  of  the  Lessee. 

And  It  Is  Hereby  Expressly  Agreed  and  De- 
clared that  the  acceptance  of  rent  by  the  Lessors 
shall  not  be  deemed  to  be  a  waiver  by  them  of  any 
breach  by  the  Lessee  of  any  covenant  herein  con- 
tained, or  of  the  Lessors'  right  to  terminate  this 
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Jease  for  breach  of  covenant;  that  the  term  "prem- 
ises" wherever  it  appears  herein  includes  and  shall 
be  deemed  or  taken  to  include  (except  where  such 
meaning  would  be  clearly  repugnant  to  the  con- 
text) all  buildings  and  imi^rovements  on  January 
1,  1941,  or  at  any  time  thereafter  built  on  the 
lands  hereby  demised  and  all  water  arising  there- 
on or  appurtenant  thereto,  and  that  the  term 
"Lessors"  in  these  presents  shall  include  the 
Lessors,  their  executors,  administrators,  heirs,  suc- 
cessors in  trust  and  assigns,  and  also  that  the  term 
"Lessee"  shall  include  the  Lessee,  its  successoi*s 
and  permitted  assigns. 

In   Witness    Whereof    the    parties    hereto    have 
caused  this  instrument  and  four  other  instrum^^nts 
of  the  same  date  and  tenor  to  be  duly  executed 
the  day  and  year  first  above  written. 
/s/  EDITH  AUSTIN, 
/s/  MABEL  FRAZAR  AUSTIN, 
/s/  LINDSLEY  AUSTIN, 
/s/  DOROTHY  BRADSTREE T 

AUSTIN, 
/s/  JOHN  FRAZAR  AUSTIN, 
/s/  MABEL  FRAZAR  AUSTIN, 
/s/  LINDSLEY  AUSTIN, 
and 
BOSTON  SAFE  DEPOSIT  & 
TRUST  COMPANY, 
By   /s/  JOHN  H.  EATON,  JR., 

Vice-President  &  Trust  Officer, 
Trustees  under  the  Will  and  of  the  Estate  of  Wal- 
ter Austin,  Deceased,  but  not  individually. 
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HONOLULU  PLANTATION 
COMPANY, 

By   /s/  JOHN  D.  McKEE, 
President. 

By   /s/  C.  F.  JACOBSON, 
Secretary. 

( Duly  Acknowledged. ) 


HONOLULU  PLANTATION  EXHIBIT  9-0 

(Admitted  in  Evidence  12-3-46) 

AMENDMENT   OF  LEASE 

This  Indenture  made  this  2nd  day  of  December, 
1943,  by  and  between  George  M.  Collins,  John  K. 
Clarke,  Frank  E.  Midkiff,  Edwin  P.  Murray  and 
Joseph  B.  Poindexter,  all  citizens  of  the  United 
States  of  America,  of  the  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  Trustees  under  the 
Will  and  of  the  Estate  of  Bernice  P.  Bishop,  de- 
ceased, parties  of  the  first  part,  and  Honolulu 
Plantation  Company,  a  California  corporation  car- 
rying on  business  in  the  Territory  of  Hawaii,  whose 
business  and  post-office  address  in  said  Territory 
is  c/o  C.  Brewer  and  Company,  Limited,  827  Port 
Street,  Honolulu  aforesaid,  ^.nd  a  majority  of 
w^hose  officers  and  directors  are  likewise  citizens  of 
the  United  States  of  America,  party  of  the  second 
}->art, 
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Witnesseth  That: 

Whereas  the  then  Trustees  under  said  Will  and 
of  said  Estate,  as  Lessors,  and  the  said  party  of 
the  second  part,  as  Lessee,  did  on  the  21st  day  of 
March,  1936,  enter  into  an  indenture  of  lease,  be- 
in  o-  Bishop  Estate  Lease  No.  5500.  recorded  in 
Liber  1415,  pae^es  1-46,  Hawaiian  Registry  of  Con- 
veyances, wherein  the  Lessors  therein  named  de- 
njjsed  to  the  said  party  of  the  second  part  twelve 
parcels  of  land  comprising  certain  portions  of  the 
Ahupuaas  of  Halawa  and  Waiawa,  of  the  land  of 
Aiea,  and  of  the  His  of  Kaonohi,  Kumuulu.  Wai- 
mano  and  Poupouwela,  situate  in  the  District  of 
Ewa,  Honolulu  aforesaid,  containing  an  aggregate 
net  area  of  7485.30  acres,  more  or  less,  all  as 
described  in  said  lease,  for  the  term  of  30  years 
from  January  1,  1936;  and 

Whereas  said  Lease  5500  was  cancelled  jis  of 
June  30,  1940,  by  mutual  agreement  dated  the  28th 
day  of  January,  1941,  recorded  in  Liber  1627, 
]')ages  308-310,  said  Registry;  and 

Whereas  the  then  Trustees  under  said  Will  and 
of  said  Estate,  as  Lessors,  and  the  said  party  of 
the  second  part,  as  Lessee,  did  on  the  said  28th  day 
of  January,  1941,  enter  into  a  new  indenture  of 
lease,  being  Bishop  Estate  Lease  No.  6600,  re- 
corded in  Liber  1627,  pages  326-370,  said  Regis- 
try, and  also  filed  with  the  Assistant  Registrar  of 
the  Land  Court,  Territory  of  Hawaii,  as  Docu- 
ment No.  56933  and  so  noted  on  Transfer  Certifi- 
cate of  Title  No.  28655  issued  to  the  parties  of 
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the  first  part,  wherein  the  Lessors  therein  named 
demised  to  the  said  party  of  the  second  part  fif- 
teen i^arcels  of  land  comprising  certain  portions 
of  the  Ahupuaas  of  Halawa  and  Waiawa,  of  the 
land  of  Aiea,  and  of  the  His  of  Kaonohi,  Kumnulu, 
Waimano  and  Poupouwela,  situate  in  the  District 
of  Ewa,  Honolulu  aforesaid,  containing  an  aggre- 
gate net  area  of  7274.954  acres,  more  or  less,  all 
as  described  in  said  lease,  for  the  tei-m  of  25  y»^ars 
and  6  months  from  July  1,  1940;  and 

^\"hereas  said  new  Lease  6600  has  heretofore 
been  modified  by  partial  surrender  dated  November 
6,  1941,  recorded  in  Liber  1787,  pages  328-329,  said 
Registry,  by  supplementary  agreement  dated  Mar. 
S,  1943,  unrecorded,  and  also  as  a  result  of  cer- 
tain proceedings  in  eminent  domain  brought  by  the 
United  States  of  America  affecting  portions  of  the 
premises  demised  by  said  Lease  6600:  and 

Whereas  the  parties  hereto  have  agreed  to  a 
modification  of  the  terms  and  conditions  of  said 
Lease  6600  as  hereinafter  set  forth  and  to  the 
confirmation  thereof  as  so  modified; 

Now,  Therefore,  This  Agreement  Witnesseth: 
That  the  parties  hereto  agree  to  change  the  date 
'Muly  1,  1940"  appearing  in  line  19,  and  extending 
into  line  20,  and  in  line  28,  both  on  page  29  of 
said  Lease  6600,  and  also  in  lines  20  and  29  on  page 
40  of  said  Lease  6600,  to  read  'Manuary  1,  1936." 

In  Witness  Whereof  the  parties  of  the  first  part 
as  such  Trustees  as  aforesaid  have  set  their  hands, 
and  the  party  of  the  second  part  has  caused  its 
name  and  corporate  seal  to  be  set  by  its  attorney- 
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in-fact,  hereunto  and  to  two  other  instruments  of 
the  same  date  and  tenor,  the  day  and  year  first 
before  written. 

/s/  EDWIN  P.  MURRAY, 
/s/  GEO.  M.  COLLINS. 
/s/  J.  K.  CLARKE, 
Trustees   under   the    Will    and   of   the    Estate    of 
Bernice  P.  Bishop,  deceased. 

HONOLULU  PLANTATION 
COMPANY, 
By   /s/  P.  E.  SPALDINO, 

Its  Attorney-in-Fact. 

(Corporate  Seal.) 

Above  named  Trustees  acknowledged  Dec.  7, 
1943,  before  Wm.  D.  McKillop.  Notary,  First  Cir- 
cuit, T.  H. 

P.  E.  Spalding-  acknowledged  Dec.  2,  1943,  be- 
fore Chas.  H.  Merriam,  Notary,  First  Circuit,  T. 
H. 

LEASE  No.  6600 

This  Indenture,  made  as  of  the  first  day  of  July, 
1940,  by  and  between  George  M.  Collins,  John  K. 
Clarke,  Frank  E.  Midkiff  and  Edwin  P.  Murray, 
all  of  the  City  and  County  of  Honolulu,  Territory 
of  Hawaii,  Trustees  under  the  Will  and  of  the 
Estate  of  Bernice  P.  Bishop,  deceased,  hereinafter 
called  the  ''Lessors",  of  the  first  part,  and  Hono- 
lulu Plantation  Company,  a  California  corporation 
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carrjdng  on  business  in  tlie  Territoiy  of  Hawaii, 
whose  business  and  post-of&ce  address  in  said  Ter- 
ritory is  c/o  C.  Brewer  and  ComiDany,  Limited, 
827  Fort  Street,  Honolulu  aforesaid,  hereinafter 
called  the  "Lessee'',  of  the  second  part, 

Witnesseth:  That  the  Lessors,  in  consideration 
(^f  the  rent  hereinafter  reserved,  and  of  the  coven- 
ants herein  contained  and  on  the  part  of  the 
]jessee  to  be  observed  and  performed,  and  the  sur- 
render by  the  Lessee  and  the  cancellation  as  of 
Jmie  30,  1940,  of  Bishop  Estate  Le^se  No.  5500, 
i-ecorded  in  the  Hawaiian  Registry  of  Conveyances 
in  Book  1415,  page  1,  held  by  the  Lessee,  do  here- 
by demise  and  lease  unto  the  Lessee: 

All  those  fifteen  (15)  certain  pieces  or  parcels 
of  land  situate  in  the  District  of  Ewa,  Honolulu 
aforesaid,  comprising  portions  of  the  Ahupuaa  of 
Halawa,  of  the  land  of  Aiea  (Grants  8945  and 
10197),  of  the  Hi  of  Kaonohi  (Kalauao),  of  the 
Hi  of  Kumuulu  (Waiau),  of  the  Hi  of  Waimano, 
of  the  Hi  of  Poupouwela  (Manana-iki)  and  of  the 
Ahupuaa  of  Waiawa,  containing  an  aggregate  net 
area  of  seven  thousand  two  hundred  seventy-four 
and  nine  himdred  fifty-four  thousandths  (724.954) 
acres,  more  or  less,  as  delineated  on  Bishop  Estate 
Maps  Nos.  627,  963,  2353  to  2361  both  inclusive, 
2387,  2565,  2566,  2567,  2582  and  2583  on  file  in  the 
office  of  the  Lessors,  and  classified  as  follows: 
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the  same  being  more  particularly  bounded  and  de- 
scribed as  follows: 

PARCEL  ''A"   (Halawa): 

Comprising  a  portion  of  the  Ahupuaa  of  Hal- 
awa, being  L.  C.  Aw.  7712  and  L.  C.  Aw.  8516B,  R.  P. 
6717  to  M.  Kekuanaoa  and  Kamaikui;  all  of  L.  C. 
Aw.  9332B,  R.  P.  771,  Apanas  1  and  2  to  Kealohanui ; 
and  all  of  L.  C.  Aw.  2156,  R.  P.  766,  Apana  3  to 
Opunui,  and  being  described  as  follows : 

Beginning  at  a  point  at  the  Northwest  corner  of 
this  parcel  of  land,  adjoining  the  land  of  Aiea  and 
on  the  Easterly  side  of  Kamehameha  Highway,  the 
coordinates  of  said  point  referred  to  Government 
Survey  Triangulation  Station  ''Salt  Lake"  being 
3770.19  feet  North  and  8348.42  feet  West,  and 
running  thence  by  azimuths  measured  clockwise 
from  true  South: 

1.  237°  48'  20"— 1341.58  feet  along  the  land  of 
Aiea  to  a  concrete  monument  marked  "14"; 

2.  237°  41'  00"— 55.10  feet  along  same  across 
Moanalua  Road  to  a  concrete  monument  mark- 
ed ''13"; 

3.  305°  27'  00"— 600.00  feet  along  the  Northerly 
side  of  Moanalua  Road  to  a  pipe; 

4.  215°  27'  00"— 625.36  feet  along  Aiea  School 
Lot  to  a  pipe; 

5.  125°  27'  00"— 342.65  feet  along  same  to  a  pipe ; 

6.  237°  47'  30"— 612.30  feet  along  land  of  Aiea  to 
a  monument  called  "Halawa  Rock"; 

7.  240°  59'  00"— 5050.80  feet  along  same  to  a 
pipe  in  concrete  called  "Pohakuumeume"; 
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8.  234°  38'  00"— 2530.60  feet  along  same  to  a  pipe 
at  the  650-foot  contour;  Thence  along  the  cen- 
ter of  a  road  along  the  approximate  650-foot 
contour  for  the  next  ten  courses,  the  direct  azi- 
muths and  distances  being; 

9.  332°  00'  00"— 270.00  feet; 

10.  283°  00'  00"— 270.00  feet; 

11.  267°  00'  00"— 240.00  feet; 

12.  336°  00'  00"— 240.00  feet; 

13.  285°  00'  00"— 350.00  feet; 

14.  245°  00'  00"— 400.00  feet; 

15.  24°  00'  00"— 270.00  feet; 

16.  321°  00'  00"— 140.00  feet; 

17.  23°  00'  00"— 300.00  feet; 

18.  328°  00'  00"— 170.00  feet  to  the  edge  of  pali; 
Thence  along  pali  along  the  650-foot  contour 
for  the  next  two  courses,  the  direct  azimuths 
and  distances  being: 

19.  235°  00'  00"— 1670.00  feet; 

20.  205°  10'  00"— 487.20  feet  to  the  forest  reserve; 

21.  300°  10'  30"— 1705.40  feet  along  forest  reserve 
to  a  ''t"  on  large  rock; 

22.  60°  47'  00"— 11639.70  feet  along  Land  Court 
Application  966  to  the  center  of  Halawa 
Stream;  Thence  dowTi  the  middle  of  Halawa 
Stream  along  Land  Court  Application  966  for 
the  next  seventeen  courses,  the  direct  azimuths 
and  distances  being: 

23.  120°  30'  00"— 65.00  feet; 

24.  101°  08'  00"— 265.00  feet; 

25.  78°  30'  00"— 223.00  feet; 

26.  28°  50'  00"— 280.00  feet; 
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27.  65°  40'  00' —100.00  feet 

28.  84°  25'  00"— 800.00  feet 

29.  39°  35'  00"— 210.00  feet 

30.  54°  00'  00"— 230.00  feet 

31.  359°  35'  00"— 130.00  feet; 

32.  34°  30'  00"— 332.00  feet; 

33.  357°  25'  00"— 200.00  feet; 

34.  345°  10'  00"— 168.00  feet; 

35.  76°  40'  00"— 340.00  feet 

36.  21°  55'  00"— 350.00  feet 

37.  43°  00'  00"— 300.00  feet 

38.  39°  42'  00"— 420.40  feet 

39.  13°  17'  00"— 26.00  feet;  Thence  continuing 
down  the  middle  of  Halawa  Stream  along  the 
remainder  of  the  land  of  Halawa  for  the  next 
twelve  courses,  the  direct  azimuths  and  dist- 
ances being: 

40.  62°  13'  53"— 151.99  feet 

41.  73°  45'  00"— 300.00  feet: 

42.  58°  20'  00"— 239.00  feet 

43.  14°  38'  00"— 100.00  feet 

44.  65°  03'  00"— 100.00  feet 

45.  82°  56'  00"— 181.40  feet 

46.  93°  07'  00"— 180.00  feet 

47.  115°  00'  00"— 151.90  feet; 

48.  147°  20'  00"— 100.40  feet 

49.  177°  47'  00"— 201.80  feet 

50.  153°  26'  00"— 151.00  feet; 

51.  123°  50'  00"— 323.63  feet  to  a  point  on  the 
Southeast  side  of  Kamehameha  Highway; 

52.  203°  32'  00"— 116.87  feet  along  the  Southeast 
side  of  Kamehameha  Highway; 
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53.  293°  32'  00"— 5.00  feet  along  same; 

54.  203°  32'  00"— 710.19  feet  along  same;  Thence 
on  a  curve  to  the  right  with  a  radius  of  5689.65 
feet  along  same,  the  chord  azimuth  and  dist- 
ance being; 

55.  204°  25'  57"— 178.57  feet; 

56.  115°  19'  54" — 5.00  feet  along  Kamehameha 
Highway;  Thence  on  a  curve  to  the  right  with 
a  radius  of  5694.65  feet  along  the  Southeast 
side  of  Kamehameha  Highway,  the  chord  azi- 
muth and  distance  being: 

57.  207°  13'  42"— 376.95  feet; 

58.  209°  07'  30"— 1797.11  feet  along  the  Southeast 
side  of  Kamehameha  Highway;  Thence  on  a 
curve  to  the  left  with  a  radius  of  1115.48  feet 
along  same,  the  chord  azimuth  and  distance 
being : 

59.  203°  12'  54.5"— 281.64  feet; 

60.  284°  37'  12"— 5.00  feet  along  Kamehameha 
Highway;  Thence  on  a  curve  to  the  left  with 
a  radius  of  1120.48  feet  along  same  to  the  ]joint 
of  beginning,  the  chord  azimuth  and  distance 
being : 

61.  193°  48'  36.5"— 31.67  feet  and  containing  a 
Gross  Area  of  760.964  acres,  as  delineated  on 
Bishop  Estate  Maps  2357,  2358,  2359,  2360  and 
2361; 

Excepting  and  Reserving,  however,  the  follow- 
ing : 


1392  United  States  of  America  vs. 

EXCEPTION  ''A": 

All  kuleanas  within  the  bounds  of  this  parcel 
owned  by  other  than  the  Lessors,  being  listed  as 
follows : 

L.  C.  Aw.  R.P.  Apana               Awardee                     Area,  Acres 

2139  761  —  Kinilau  1.045 

1996  769  —  Naea  2.000 

9332  765  1&2  Kaheana  0.540 

2047  759  1&2  Kekio  no  Kanuai  1.000 
2096  758  1&2  Kenui  0.938 

2042  762  1&2  Kauohilo  0.790 

2043  764  2  Kawaha  0.290 

2044  768  1, 2&3  Kaupali  1.014 

2048  760  1&2  Kauhalu  0.870 
2016  455  1&2  Makakane  0.326 
2057  456  1&2  Keawe  0.463 
2131  457  1&2  Kanihoaliino 

Kaukiwaa  1.630 

1983  763  —  Hapule  3.659     14.565 

EXCEPTION  ''B'': 

All  other  lands  not  owned  by  the  Lessors  and 
listed  as  follows: 

Land  Court  Application  36,  1.420. 

Portions  L.  C.  Aw.  7712  &  8516B,  R.  P.  6717  to 
M.  Kekuanaoa  and  Kamaikui. 

By  Deed  dated  January  10,  1928  (Hon.  Plant.  Co.)....  1.870 

By  Deed  dated  April  16,  1937  (Moanalua  Road) 3.756       7.046 

Total 21.611 

Gross  Area  760.964 

Less  Exceptions  "A"  and  "B" 21.611 

Net  Area  Demised  739.353  Acres 
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PARCEL  ''A-1"   (Halawa): 

Comprising  a  portion  of  the  Ahupuaa  of  Halawa, 
being  L.  C.  Aw.  7712  and  L.  C  Aw.  8516B,  R.  P. 
6717  to  M.  Kekuanaoa  and  Kamaikui,  and  being 
described  as  follows: 

Beginning  at  a  pipe  in  concrete  at  the  East  cor- 
ner of  this  parcel,  the  same  being  the  end  of  Course 
18  of  Land  Court  Application  966,  and  runnmg 
thence  by  azimuths  measured  clockwise  from  true 
South : 

1.  57°  42'  00"— 1884.78  feet  along  Land  Court 
Application  966; 

2.  218°  25'  00"— 1859.78  feet  along  remainder  of 
the  land  of  Halawa: 

3.  215°  or  e59"— 91.96  feet  along  same; 

4.  323°  49'  00"— 656.60  feet  along  Land  Court 
Application  966  to  the  point  of  beginning  and 
containing  an  area  of  14.054  acres,  as  deline- 
ated on  Bishop  Estate  MaiJ  2357. 

PARCEL  '^A-2"  (Halawa): 
Comprising  a  portion  of  the  Ahupuaa  of  Hal- 
awa, being  L.  C.  Aw.  7712  and  L.  C.  Aw.  8516B, 
R.  P.  6717  to  M.  Kekuanaoa  and  Kamaikui,  and 
being  described  as  follows: 

Beginning  at  a  point  at  the  Northeast  coj'ner  of 
this  parcel  of  land,  adjoining  the  land  of  Aiea 
and  on  the  Westerly  side  of  Kamehameha  His^h- 
way,  the  coordinates  of  said  point  referred  to  Grov- 
ernment  Survey  Triangulation  Station  ''Salt  Lake" 
being  3711.26  feet  North  and  8442.03  feet  West, 
and  running  thence  by  azimuths  measured  clock- 
wise from  true  South: 
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On  a  curve  to  the  right  with  a  radius  of  1045.48 
feet  along  the  Westerly  side  of  Kamehameha  High- 
way, the  chord  azimuth  and  distance  bemg : 

1.  23°  12'  54.5"— 215.29  feet; 

2.  29°  07'  30"— 1797.11  feet  along  the  Westerly 
side  of  Kamehameha  Highway;  Thence  on  a 
curve  to  the  left  with  a  radius  of  5764.65  feet, 
along  same,  the  chord  azimuth  and  distance 
being : 

3.  27°  13'  42"— 381.59  feet; 

4.  115°  19'  54"— 5.00  feet  along  Kamehameha 
Highway;  Thence  on  a  curve  to  the  left  with 
a  radius  of  5769.65  feet  along  the  Westerly 
side  of  Kamehameha  Highw^ay,  the  chord  azi- 
muth and  distance  being : 

5.  24°  25'  57"— 181.08  feet; 

6.  23°  32'  00"— 710.19  feet  along  the  Westerly 
side  of  Kamehameha  Highway; 

7.  293°  32'  00"— 5.00  feet  along  same; 

8.  23°  32'  00—107.77  feet  along  same; 

9.  118°  or  00"— 202.65  feet  along  the  middle  of 
the  Halawa  Stream; 

10.  118°  36'  13"— 38.54  feet  along  same; 

11.  193°  38'  00"— 100.00  feet  more  or  less;  Thence 
along  high  water  mark  for  the  next  four 
courses,  the  direct  azimuths  and  distances  be- 
ing: 

12.  120°  30'  00"— 233.00  feet  more  or  less ; 

13.  168°  10'  00"— 185.00  feet  more  or  less; 

14.  211°  45'  00"— 1247.00  feet  more  or  less ; 

15.  200°  55'  00"— 1150.00  feet  more  or  less ; 
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16.  251°  10'  00"— 687.27  feet  along  land  of  Aiea 
to  a  U.   S.  monument; 

17.  237°  48'  20"— 299.81  feet  along  same  to  the 
point  of  beginning  and  containing  a  Gross 
Area  of  33.679  acres,  and  a  Net  Area  of  29.930 
acres  after  deducting  the  Oahu  Railway  and 
Land  Company's  right  of  way,  as  delineated 
on  Bishop  Estate  Map  2358. 

PARCEL  "B"   (Aiea): 

Comprising  portions  of  Land  Patents  ((xrants) 
8945  and  10197  to  the  B.  P.  Bishop  Estate,  and 
being  described  as  follows: 

Beginning  at  a  monmnent  marked  U.  S.  No.  .19 
at  the  North  corner  of  this  parcel  of  land,  the 
same  being  the  East  corner  of  Grant  4270,  the 
coordinates  of  said  point  of  beginning  referred  to 
Govermnent  Survey  Triangulation  Station  *'Salt 
Lake"  being  6037.83  feet  North  and  5597.80  feet 
West,  and  running  thence  by  azimuths  measured 
clockwise  from  true  South: 

1.  294°  48'  00"— 530.11  feet  along  U.  S.  Navy 
Reservation ; 

2.  81°  49'  30"— 143.87  feet; 

3.  75°  48'  00"— 148.73  feet; 

4.  51°  11'  00"— 73.06  feet; 

5.  22°  41'  00"— 143.56  feet; 

6.  60°  59'  00"— 675.74  feet; 

7.  57°  47'  30"— 755.66  feet; 

8.  150°  24'  00"— 125.49  feet;  Thence  on  a  curve 
to  the  left  with  a  radius  of  657.3  feet,  the 
chord  azimuth  and  distance  being: 

9.  238°  17'  32"— 218.87  feet;  Thence  on  a  curve 
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to  the  left  with  a  radius  of  519.1   feet,  the 
chord  azimuth  and  distance  being: 

10.  201°  26'  01"— 393.94  feet; 

11.  235°  45'  00"— 1064.20  feet  along  Grant  4270  to 
the  point  of  beginning  and  containing  an  area 
of  12.578  acres,  as  delineated  on  Bishop  Estate 
Map  2360. 

PARCEL  "C"  (Hi  of  Kaonohi): 
Comprising  a  portion  of  the  Hi  of  Kaonohi  be- 
ing L.  C.  Aw.  5524,  R.  P.   1963,  Apana  6  to  L. 
Konia ;  and  portions  of  the  following  titles,  i.e. : 

L.  C.  Aw.  2494,  L.  P.  8145,  Apanas  1  &  2  to 
Julia  Kekoa, 

L.  C.  Aw.  6156B,  R.  P.  745,  Apana  1  to  Mahoe, 
L.  C.  Aw.  5583,  R.  P.  448  to  Kaawaole,  and  all 
of  the  following  titles,  i.  e. : 

L.  C.  Aw.  2494,  L.  P.  8145,  Apanas  3  and  4 
to  Julia  Kekoa, 

L.  C.  Aw.  6156B,  R.  P.  745,  Apana  2  to  Mahoe, 
L.  C.  Aw.  9322,  R.  P.  455  to  Hawea, 
L.  C.  Aw.  5844,  R.  P.  3082  to  Puleonui, 
L.  C.  Aw.  5651,  L.  P.  8100  to  Kaumiumi, 
T..  C.  Aw.  5817,  R.  P.  752,  Apanas  1  and  2  to 
Kamoku, 

L.  C.  Aw.  9288,  R.  P.  744,  Apanas  1  and  2  to 
Kaina,  and  an  undi^dded  5/8  interest  in  L.  C.  Aw. 
5906  and  9307,  R.  P.  754,  Apanas  1  and  2  to  Pupue, 
and  being  described  as  follows: 

Beginning  at  a  pipe  on  the  Westerly  side  of  this 
parcel  of  land,  adjoining  the  Hi  of  Waieli,  and  on 
the  Northeasterly  side  of  the  Oahu  Railway  and 
Land   Company's   railroad   right   of   way,   the   co- 
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ordinates  of  said  point  of  beginning  referred  to 
Government  Survey  Triangulation  Station  '*Salt 
Lake"  being  7026.9  feet  North  and  13,333.5  feet 
West,  and  running  thence  by  azimuths  measured 
clockwise  from  true  South: 
1.    222°  57'— 256.7   feet   along   the   Hi   of   Waieli 

to  a  "t"  on  set  stone; 

200°  37' — 104.3  feet  along  same  to  a  pipe; 

245°  35—151.3  feet  along  L.  C.  Aw.  9400,  R. 

P.  449,  Apana  1  to  Hilo  no  Kaoio  to  a  pipe; 

155°  20' — 132.0  feet  along  same  to  a  pipe; 

65°  35' — 18.6  feet  along  same  to  a  pipe; 

200°  37'— 476.6  feet  along  the  Hi  of  W?ieli  to 


2. 
3. 

4. 
5. 

6. 

7. 
8. 
9. 


10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 


a  '^t"  on  set  stone; 


•t" 


on 


210°  10'— 1452.0  feet  along  same  to  a 
set  stone; 

229°  42'— 2113.3  feet  along  same  to  a  "f*'  on 
set  stone; 

225°  28'— 734.1   feet  along  same  to  a  ^'t"  on 
set  stone;  Thence  along  pali,  along  the  Hi  of 
Waieli  for  the  next  seventeen  courses,  the  di- 
rect azimuths  and  distances  being: 
267°  06'— 514.9  feet 
237°  00'— 496.0  feet: 
235°  40'— 276.5  feet 
239°  51'— 397.0  feet; 
242°  42'— 731.2  feet: 
267°  37'— 150.0  feet: 
240°  25'— 250.3  feet 
263°  41'— 200.0  feet, 
219°  38'— 197.9  feet; 
252°  25'— 283.8  feet  to  a  II4  inch  pipe; 
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20. 
21. 
22. 
23. 
24. 
25. 
26. 


27. 

28. 
29. 
30. 
31. 


32. 
33. 
34. 
35. 
36. 
37. 


38. 
39. 
40. 


260°  36—253.1  feet 
261°  48—343.1  feet 
223°  52—295.4  feet 
242°  04'— 257.8  feet 
253°  54—203.8  feet 
268°  01—245.3  feet 
279°  30'— 320.2  feet;  Thence  along  the  approx- 
imate 650-foot  contour  and  along  the  center  of 
road  for  the  next  five  courses,  by  the  following 
azunuths  and  distances; 
351°  00'— 245.0  feet 
273°  05'— 181.0  feet 
292°  20'— 900.0  feet 
266°  15'— 401.5  feet 
229°  20'— 575.0  feet  to  edge  of  pali;   I'hence 
along  the  approximate  650-foot  contour  for  the 
next  five   courses,   by  the   following  azimuths 
and  distances; 
244°  30'— 391.5  feet; 
298°  15'— 236.0  feet; 
257°  15'— 1110.0  feet; 
264°  30'— 701.0  feet; 

243°  30'— 740.5  feet  to  the  forest  reserve; 
318°  45'  25"— 330.0  feet  along  the  forest  re- 
serve to  the  center  of  the  Kalauao  Stream; 
Thence  down  the  center  of  the  Kalauao  Stream 
along  the  Ahupuaa  of  Kalauao  for  the  next 
four  courses  by  the  following  azimuths  and 
distances : 

71°  00'— 3270.0  feet 
43°  30'— 2140.0  feet 
73°  45'— 2975.0  feet 
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41.    37°  39—2869.4  feet 


> 


42.  37°  05'— 145.0  feet  along  the  Ahupuaa  of 
Kalauao  to  a  jnpe  in  concrete; 

43.  154°  31—70.20  feet  along  land  of  Alaeanui  to 
a  pipe  in  concrete; 

44.  92°  00' — 83.37  feet  along  same  along  stonewall 
to  a  pipe  in  concrete; 

45.  182°  00—40.0  feet  along  land  of  Alaeanui 
along  fence  to  the  center  of  Kalauao  Stream; 
Thence  down  the  center  of  the  Kalauao  Stream 
for  the  next  thirteen  courses  by  the  following 
azimuths  and  distances: 

46.  71°  25'— 208.9  feet 

47.  26°  00'— 220.4  feet: 

48.  20°  29'— 280.1  feet: 

49.  40°  20'— 50.0  feet; 

50.  34°  56'— 105.7  feet; 

51.  40°  27'— 33.9   feet; 

52.  70°  39'  30"— 119.8  feet; 

53.  64°  16'— 70.2  feet; 

54.  40°  00'— 62.5  feet; 

55.  346°  10'— 57.3  feet 

56.  58°  25'— 135.0  feet 

57.  93°  15'— 108.0  feet 

58.  63°  55'— 107.1  feet 

59.  139°  47'  30"— 338.4  feet  along  Grant  169  to 
Wm.  E.  Gill  to  a  pipe  in  concrete; 

60.  60°  01'  30"— 321.0  feet  along  same; 

61.  65°  40' — 76.5  feet  along  same  to  a  pipe; 

62.  334°  05'— 87.1  feet  along  same; 

63.  59°  00'— 42.2  feet  along  same  to  a  pipe ; 

64.  326°  55'— 92.0  feet  along  same  to  a  pipe; 
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65.  278°  05' — 52.5  feet  along  same  to  the  center  of 
the  Kalauao  Stream;  Thence  do\Mi  the  center 
of  the  Kalauao  Stream  for  the  next  five 
courses  by  the  followmg  azimuths  and  dist- 
ances : 

66.  77°  48'  40"— 301.1  feet; 

67.  88°  28'— 107.5  feet; 

68.  116°  15'— 120.0  feet; 

69.  87°  04'— 99.3  feet; 

70.  64°  00'— 90.0  feet; 

71.  355°  44'  30"— 33.9  feet  along  Grant  171  to 
Kuaana  to  a  pipe; 

72.  50°  15' — 500.3  feet  along  same  to  a  pipe  in 
concrete ; 

73.  42°  00' — 16.0  feet  along  same;  Thence  along 
high  water  mark  for  the  next  three  courses, 
the  direct  azimuths  and  distances  being: 

74.  124°  45'— 130.0  feet; 

75.  238°  00'— 91.0  feet; 

76.  123°  59'  30"— 1505.3  feet: 

77.  136°  52'— 153.67  feet  along  the  Southwesterly 
side  of  the  Oahu  Railway  and  Land  Com- 
pany's railroad  right  of  way; 

78.  198°  24'— 45.5  feet  across  the  Oahu  Railway 
and  Land  Company's  railroad  right  cf  way 
and  along  the  Hi  of  Waieli  to  the  point  of  be- 
ginning and  containing  a  gross  area  of  672.294 
acres,  as  delineated  on  Bishop  Estate  Maps 
2353,  2354,  2355  and  2356; 

Excepting  and  Reserving,  however,   the   follow- 
insf : 
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EXCEPTION  ''A'': 

All  kuleanas  within  the  bounds  of  this  parcel 
owned  by  other  than  the  Lessors,  being  listed  as 
follows : 


L.  C.  Aw. 

K.P. 

Apana 

Area, 

9400 

449 

2 

Awardee 

Acres 

9297 

749 

1&2 

Hilo  no  Kaoio) 

5840  &  9308 

755 

lii2 

Kanikela 

) 

4.304 

5910  &  5934 

446 

— 

Kuohao 

) 

9302 

748 

— 

Piko 

1.653 

6184  &  9296 

751 

1&2 

Kiikai 

0.592 

5577  &  9354 

750 

1&2 

Ino 

1.021 

9353 

746 

1&2 

Kamakahiki 

1.377 

5576  &  9313 

3551 

1,2&3 

Palau 

0.990 

6104 

747 

— 

Kuawahie 

0.393 

6090 

756 

— 

Mahiai 
Makauwila  no 

Lahela 

2.068 

6156E 

4813 

1&2 

Luahalikai 

0.546 

6054 

447 

— 

Naue 

1.259 

5906 

754 

1&2 

Walehau 

1.152 

School  Grant  30, 

,  Apana  2 

Pupue  (3/8  interest) 

0.283 

1.760 

17.407 


EXCEPTION  ^'B" 
Kuleanas  leased  by  the  Lessors  and  listed  as  fol- 
lows: 


L.  C.  Aw.         R.P.  Apana 

6156  753  1  &  2 

5581  6799  1  &  2 


Awardee         Area,  Acres 

Nua  1.097 

Kalaimanuia 450 


1.547 
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EXCEPTION  ^^C" 
All  other  lands  not  owned  by  the  Lessors  and  listed 
as  follows: 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L  Konia 

Deeded  April  7,  1908  0.650 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia 

Deeded  June  20,  1933 0.741 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia 

Deeded  September  29,  1931  0.193 

Portion  L.  C.  Aw.  5524.  R.  P.  1963.  Ap.  6  to  L.  Konia 

Deeded  November  26,  1889 1.840 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia, 
Portion  L.  C.  Aw.  2494,  R.  P.  8145,  Ap.  1  to  Julia  Kekoa, 
Portion  L.  C.  Aw.  6156B,  R.  P.  745,  Ap.  1  to  Mahoe, 
Portion  L  C.  Aw.  6156,  R.  P.  753,  Ap.  2  to  Nua, 
Portion  L.  C.  Aw.  5581,  R.  P.  6799,  Ap.  1  &  2  to  Kalaimanuia 

Deeded  October  29,  1938  (Kamehameha  Highway) 2.998 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia, 
Portion  L.  C.  Aw.  5583,  R.  P.  448  to  Kaawaole 

Deeded  January  10.  1908  0.870 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia, 
Portion  L.  C.  Aw.  6156.  R.  P.  753,  Ap.  1  to  Nua 

Deeded  April  16,  1937  (Moanalua  Road) 3.888 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia 

(McShane  House  Lot)   0.450 

Portion  L.  C.  Aw.  5524,  R.  P.  1963,  Ap.  6  to  L.  Konia, 

Deeded  August  19,  1938 0.340 

Total 11.970 

Grand  Total 30.924 

Total  Gross  Area 672.294  Acres 

Less  Exceptions  "A",  "B"  and  "C"  30.924  Acres 

Net  Area  Demised 641.370  Acres 

PARCEL  ''D"  (Waiau) 

C(Mn|)rising   a   portion   of   the   Hi   of   Kumuulu, 
])eing  L.  C.  Aw.  7713,  R.  P.  4475,  Apana  35  to  Y. 
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KMiiiamalu,  and  portion  of  L.  C.  Aw.  10605,  R.  L\ 
6557,  Apana  5  to  J.  Piikoi  and  of  Grant  2861  to 
Joseph  Narcisco,  and  being  described  as  follows: 

Beginning  at  a  pipe  in  concrete  near  the  West 
corner  of  this  parcel  of  land  adjoining  the  land  of 
Waimano  (L.  C.  Aw.  11029,  Apana  3  to  J.  S. 
Stevenson),  the  coordinates  of  said  point  of  begin- 
ning referred  to  Government  Survey  Triangulation 
Station  '^Ewa  Church"  being  139.9  feet  South  and 
5759.3  feet  East,  and  rumiing  thence  by  azimuths 
measured  clockwise  from  true  South: 

1.  197°  30—999.3  feet  along  L.  C.  Aw.  11029, 
Apana  3  to  J.  S.  Stevenson  to  a  ''f"  in  set 
stone ; 

2.  225°  06'— 1316.9  feet  along  same  to  a  "t"  on 
set  stone; 

3.  217°  06' — 1716.0  feet  along  same  to  a  pipe: 
1.    218°  06' — 1650.0  feet  along  same  to  a  pipe; 

5.  206°  37'  30"— 1508.9  feet  along  same  to  the 
center  of  the  Waiau  Stream  and  passing  over 
a  ''t"  on  set  stone  at  1433.9  feet;  Thence  up 
the  center  of  the  Waiau  Stream  along  Gov- 
ernment Land  of  Waimano  to  a  point,  the 
direct  azimuth  and  distance  being: 

6.  210°  57'  30"— 2124.7  feet; 

7.  203°  30'— 190.0  feet  along  Government  Land  of 
Waimano  to  a  '^t"  on  set  stone;  Thence  along 
the  center  of  ridge  along  same  to  a  pipe  in 
concrete,  the  direct  azimuth  and  distance  being : 

8.  238°  24'— 1411.0  feet; 

9.  227°  14' — 3166.7  feet  along  the  Government 
Land  of  Waimano  to  an  iron  pin; 
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10.  230°  25'— 2574.0  feet  along  fence  along  same 
to  a  pipe  in  concrete; 

11.  251°  45'— 933.5  feet  along  same  to  a  pipe; 

12.  310°  04'— 490.5   feet  along  fence  along  forest 
reserve  to  a  stake; 

13.  271°  40' — 1027  feet  along  fence  along  same  to 
a  pipe; 

14.  270°  00'— 780.0  feet  along  fence  along  same; 

15.  297°  00'— 1010.5  feet  along  fence  along  same 
to  a  pipe; 

16.  359°  20' — 240.0  feet  along  fence  along  same; 

17.  62°  45' — 235.5  feet  along  fence  along  same  to 
a  pipe; 

18.  6(^°  00' — 678.0  feet  along  fence  along  same; 

19.  49°  15' — 510.0  feet  along  fence  along  same: 

20.  16°  30' — 512.0  feet  along  fence  along  same  to 
a  pipe; 

21.  3°  55' — 1453.7  feet  along  fence  along  same  to 
a  pipe  in  concrete; 

22.  54°  52'— 100.0  feet  along  Land  Court  Applica- 
tion 950  to  a  pipe; 

23.  33°  11'— 532.2  feet  along  same  to  a  pipe; 

24.  64°  50'— 600.0  feet  along  same  to  a  pipe; 

25.  104°  30'— 680.0  feet  along  same  to  a  pipe; 

26.  73°  40' — 450.0  feet  along  same  to  a  pipe; 

27.  112°  00'— 360.0  feet  along  same  to  a  pipe; 

28.  71°  50' — 450.0  feet  along  same  to  a  pipe; 

29.  58°  54'— 2907.0  feet  along  same  to  a  ''t"  on 
set  stone; 

30.  70°  24' — 1431.7  feet  along  same  to  the  center  of 
the  Waimalu  Stream  and  passing  over  a  pipe 
at  1411.7  feet:  Thence  down  the  center  of  the 
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31. 

32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 


Wainuilu  Stream  along  Land  Court  Applica- 
tion 950  foi-  the  next  twenty-six  courses,  the; 
direct  azimuths  and  distances  being: 
160°  31—67.8  feet; 
103°  52—92.0  feet; 
60°  22—76.3  feet; 
54°  57'— 143.6  feet; 
65°  38—69.4  feet; 
57°  50—151.1  feet 
32°  38—100.4  feet 
47°  46'— 124.8  feet 
78°  34'— 181.0  feet; 
65°  58'— 72.2  feet; 
8°  1.3'— 179.4  feet; 
27°  00'— 113.8  feet 
12°  42'— 121.0  feet 
38°  41'— 150.8  feet 
65°  30'— 150.0  feet 
40°  28'— 61.7  feet; 
356°  14'— 88.6  feet; 
5°  20'— 170.6  feet;  '^         • 

16°  00'— 91.0  feet; 
12°  02'— 160.3  feet; 
339°  47'— 84.6  feet; 
0°  37'— 103.0  feet; 

29°  58'— 77.4  feet;  '    i  _ 

52°  02'— 162.8  feet; 
30°  .30'— 71.5  feet; 
336°  31'— 123.0  feet; 

53°  26'— 980.0  feet  along  Land  Court  Appli- 
cation 950  to  a  ''t"  on  set  stone  and  passing 
over  a  pipe  at  44.4  feet; 
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58.  13°  50'— 778.1  feet  along  same  to  a  "t"  on  set 
stone ; 

59.  359°  25' — 601.0  feet  along  same  to  a  pipe; 

60.  18°  57' — 2794.6  feet  along  same  to  a  point  on 
the  North  side  of  Moanahia  Road,  fj-oni  which 
the  direct  azimuth  and  distance  to  a  pipe  in 
concrete  is  18"  57'  51.70  feet; 

61.  94°  14'— 12.12  feet  along  the  North  side  of 
Moanalua  Road; 

62.  96°  34'— 176.69  feet  along  same: 

63.  102°  30'— 209.85  feet  along  same; 

64.  105°  11'— 417.84  feet  along  same; 

65.  87°  05'— 67.14  feet  along  same  to  a  "t"  on  set 
stone ; 

m.  76°  19'  30"— 702.30  feet  along  same; 

67.  82°  32'— 250.00  feet  along  same; 

68.  75°  40'— 408.40  feet  along  same; 

69.  81°  39'— 50.00  feet  along  same; 

70.  90°  34'— 89.22  feet  along  same ; 

71.  95°  34'— 119.40  feet  along  same; 

72.  104°  00'— 16.82  feet  along  same; 

73.  107°  50'— 65.00  feet  along  same; 

74.  115°  20'— 65.30  feet  along  same; 

75.  120°  40'— 57.70  feet  along  same; 

76.  120°  29'— 175.79  feet  along  same; 

77.  96°  20'— 127.50  feet  ah^ng  same; 

I'hence  on  a  curve  to  the  right  with  a  radius  of 
300.0  feet  along  same  for  the  next  two  courses, 
the  chord  azimuths  and  distances  being: 

78.  97°  26'  15"— 11.56  feet; 

79.  107°  15'  00"— 90.84  feet; 
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80.  115°  r,7'  :^0"— 12.51  foot  alonff  the  Northerly 
side  of  Kamohanieha  Highway; 

81.  196°  45'  00"— 55.85  feet; 

82.  120°  44'  30"— 161.57  feet; 

83.  27°  49'  00"— 23.54  feet; 

84.  120°  59'  00"— 23.90  feet 

85.  111°  10'  00"— 61.77  feet 

86.  177°  39'  00"— 28.60  feet 

87.  197°  30'  00"— 23.82  feet  along  L.  C.  Aw.  11029, 
Ap.  3  to  J.  S.  Stevenson  to  the  point  of  begin- 
ning and  containing  a  net  area  of  1037.454 
acres,  as  delineated  on  Bishop  Estate  Ma]is 
2565,  2566  and  2567. 

PARCEL  '^E"   (Waiau  and  Waimalu) 

Comprising  a  portion  of  the  Hi  of  Kumuulu, 
being  L.  C.  Aw.  7713,  R.  P.  4475,  Apana  35  to  Y. 
Kamamahi;  jiortion  of  land  conveyed  by  Kame- 
hameha  lY  to  A.  Phillips;  and  Lot  4- A,  area  0.69 
acre,  of  Land  Conrt  Application  950,  being  all  of 
the  land  described  in  Owners'  Transfer  Certificate 
of  Title  16654  issued  to  the  Trustees  of  the  Bernice 
P.  Bishop  Estate;  and  being  described  as  follows: 

Beginning  at  a  pipe  in  concrete  monument  on 
the  North  side  of  this  parcel  of  land,  said  point 
being  also  the  North  corner  of  Lot  4-A  of  Land 
Court  Application  950  and  running  thence  by  azi- 
muths measured  clockwise  from  true  South: 

1.  274°  14'— 126.4  feet  along  the   Southerly   side 
of  Moanalua  Road; 

2.  12°  46'— 240.0  feet    along    Lot    4-B    of    Land 
Court  Application  950; 


1408  United  States  of  America  vs. 

3.  9°  14'  126.4  feet  along  same; 

4.  12°  46—153.1  feet  along  same; 

5.  28°  20—176.3  feet  along  same; 

6.  64°  45—138.2  feet  along  portion  of  Grant  130 
to  S.  P.  Hanchett; 

7.  19°  40—340.45  feet; 

8.  129°  35—13.71  feet; 

9.  190°  40—282.30  feet; 

10.  282°  30—12.01  feet  along  the  Southerly  side 
of  Moanalua  Road; 

11.  276°  34'— 180.30  feet  along  same  to  the  point 
of  beginning  and  containing  an  area  of  2.935 
acres,  as  delineated  on  Bishop  Estate  Ma]) 
2565. 

PARCEL  ''F"  (Waiau) 

Comprising  a  portion  of  the  land  of  Kaakau- 
waihan,  being  L.  C.  Aw.  3834  and  7244,  Part  1, 
R.  P.  7268  to  Puhi,  and  being  described  as  follows: 
Beginning  at  a  concrete  post  marked  "t"  at  the 
South  corner  of  this  parcel  and  on  the  Northeast 
side  of  the  Oahu  Railway  and  Land  Company's 
40-foot  right  of  way,  the  same  being  the  initial 
point  of  Land  Court  Application  950,  the  coordi- 
nates of  said  point  of  beginning  referred  to  Gov- 
ernment Survey  Triangulation  Station  ''Ewa 
Church"  being  2418.3  feet  South  and  8005.8  feet 
East,  and  running  thence  by  azimuths  measured 
clockwise  from  true  South: 

Along  the  Northeast  side  of  the  Oahu  Railway 
and  Land  Company's  40-foot  right  of  way,  the 
direct  azimuth  and  distance  being: 
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1.  137°  1(3' — 82o.O  feet  more  or  less; 

2.  229.°  21' — 104.0  feet  more  or  less,  alon<?  Bishop 
Estate  land; 

3.  219°  21'— 357.1  feet  along  L.  C.  Aw.  9410B, 
Apana  3,  to  Kanealii  Wahaolelo  to  a  concrete 
post  marked  ''t"; 

4.  316°  52'— 292.4  feet  along  Grant  130  to  8.  P. 
Hanchett  to  a  concrete  post  marked  ''t"; 

5.  324°  02' — 148.0  feet  along  same  to  a  concrete 
post  marked  ''t"; 

6.  30°  25'— 79.0  feet  along  Land  Court  Applica- 
tion 950  to  the  point  of  beginning  and  contain- 
ing an  area  of  2.130  acres,  as  delineated  on 
Bishop  Estate  Map  627. 

PARCEL  ^^G"  (Waimano) 

Comprising  a  portion  of  the  land  of  Waimano, 
being  L.  C.  Aw.  7713,  R.  P.  4475,  Ap.  47  to  V. 
Kamamalu,  and  being  described  as  follows: 

Beginning  at  an  ''arrow"  cut  in  concrete  at  the 
Northeast  corner  of  this  parcel  and  on  the  South 
side  of  Kamehameha  Highway,  the  coordinates  of 
said  point  of  beginning  referred  to  Govermnent 
Survey  Triangulation  Station  ^'Ewa  Church"  being 
152.06  feet  South  and  5414.21  feet  East,  and  run- 
ning thence  by  azimuths  measured  clockwise  from 
true  South: 

1.  358°  54'— 140.90  feet   along  L.   C.   Aw.   11029, 
Ap.  2  to  J.  S.  Stevenson  to  a  ''f"  on  rock; 

2.  343°  24'— 69.20  feet  along  same  to  a  pipe; 

3.  69°  34'— 65.20  feet  along  same  to  a  pipe; 

4.  344°  20'— 17.00  feet  along  same  to  a  pipe: 
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5.  62°  01—108.75  feet  along  Bishop  Estate  land 
to  a  pipe; 

6.  74°  42' — 45.54  feet  along  same  to  a  pipe; 

7.  99°  27'— 62.85  feet  along  same  to  a  pipe; 

8.  114°  37' — 158.60  feet  along  same  to  a  pipe; 

9.  28°  58' — 36.68  feet  along  same  to  a  pipe; 

10.  64°  11'— 30.00  feet  along  Grant  237  to  P.  F. 
Manini  to  a  "  t "  on  concrete  post ; 

11.  143°  15'— 56.85  feet  along  same  to  a  "t"  on 
concrete  post; 

12.  234°  30'— 466.60  feet  along  same  to  a  "t"  cut 
in  concrete; 

13.  295°  57'  30"— 87.26  feet  along  the  South  side 
of  Kamehameha  Highway  to  the  point  of  be- 
ginning and  containing  an  area  of  2.067  acres, 
as  delineated  on  Bishop  Estate  Maps  627  and 
2565. 

PARCEL  '^H"   (Portion  of  Waiawa  and 
Manana-iki) 

Comprising  a  portion  of  the  Ahupuaa  of  Waiawa, 
being  L.  C.  Aw.  7713,  R.  P.  4475,  Apana  46  to  Vic- 
toria Kamamalu;  a  portion  of  Manana-iki  (Hi  of 
Poupouwela)  being  L.  C.  Aw.  7713,  R.  P.  4475, 
Apana  48  to  Victoria  Kamamalu;  all  of  L.  C.  Aw. 
9320,  Apanas  1,  2  and  3  to  Keoho;  and  all  of  L.  C. 
Aw.  9372,  Apanas  1  and  2  to  Keiki,  and  being 
described  as  follows: 

Beginning  at  a  point  at  the  Northeast  corner  of 
this  parcel  of  land,  and  on  the  South  side  of  Kame- 
hameha Highway,  the  coordinates  of  said  point  of 
beginning  referred  to  Grovernment  Survey  Trian- 
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gulation  Station  "Ewa  Church"  being  853.31  feet 
North  and  2853.44  feet  East,  and  running  thence 
])y  azimuths  measured  clockwise  from  true  South: 

1.  46°  36' — 639.17  feet  along  fence  to  a  pipe  in 
concrete ; 

2.  145°  20—175.0  feet  along  Grant  159  to  J. 
Lovell  and  T..  C.  Aw.  9372,  A])ana  2  to  Homaii- 
kawaa ; 

3.  72°  30—93.0  feet  along  L.  C.  Aw.  9378,  Apana 
2  to  Homaiikawaa; 

4.  45°  20—106.0  feet  along  same; 

5.  131°  00—41.6  feet  along  Grant  L59  to  J. 
Lovell ; 

6.  50°  30—52.2  feet  along  same; 

7.  309°  00—20.5  feet  along  same; 

8.  52°  00—140.6  feet  along  same; 

9.  324°  00'— 43.0  feet  along  same; 

10.  58°  00'— 66.0  feet  along  same; 

11.  140°  30'— 77.4  feet  along  L.  C.  Aw.  7723, 
Apana  1  to  Hopoe; 

12.  63°  00'— 184.0  feet  along  same  and  along  Grant 
159  to  J.  Lovell; 

13.  45°  30'— 332.1  feet  along  L.  C.  Aw.  7723, 
Apana  2  to  Hopoe  and  along  Grant  159  to  J. 
Lovell  to  the  center  of  AVaiwa  Stream;  Thence 
uj)  the  center  of  Waiwa  Stream  for  the  next 
thirteen  courses  by  the  following  azimuths  and 
distance : 

14.  108°  03'— 319.4  feet; 

15.  115°  30'— 222.0  feet; 

16.  127°  30'— 293.7  feet; 

17.  173°  02'— 349.5  feet; 
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18.  180°  10— 355.3  feet; 

19.  180°  00'— 49.0  feet; 

20.  185°  00—80.0  feet; 

21.  161°  30—162.0  feet; 

22.  145°  30—195.0  feet; 

23.  48°  00'— 70.0  feet; 

24.  91°  15'— 150.0  feet; 

25.  104°  45'— 102.2  feet; 

26.  131°  05'— 85.3  feet  to  the  South  side  of  Kame- 
hameha  Highway; 

27.  266°  29'— 23.70  feet  along  the  South  side  of 
Kamehameha  Highway ; 

28.  176°  29'— 15.00  feet  along  Kamehameha  High- 
way ; 

29.  266°  29'— 128.37  feet  along  the  South  side  of 
Kamehameha  Highway;  Thence  on  a  curve  to 
the  right  with  a  radius  of  1397.5  feet  along 
same,  the  direct  azimuth  and  distance  being: 

30.  267°  41'  30"— 58.90  feet; 

31.  358°  54'— 20.00  feet  along  Kamehameha  High- 
way; Thence  on  a  curve  to  the  right  with  a 
radius  of  1377.5  feet  along  the  South  side  of 
Kamehameha  Highway,  the  direct  azimuth  and 
distance  being: 

32.  271°  58'  30"— 147.78  feet; 

33.  185°  03'— 20.00  feet  along  Kamehameha  High- 
way; Thence  on  a  curve  to  the  right  with  a 
radius  of  1397.5  feet,  along  the  South  side  of 
Kamehameha  Highway,  the  direct  azimuth  and 
distance  being: 

34.  281°  12'— 299.42  feet; 
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35.  287°  21'— 100.03  feet  along  same  to  a  concrete 
monument ; 

36.  287°  25—289.76  feet  along  the  South  side  of 
Kamehameha  Highway ; 

37.  17°  25' — 5.00  feet  along  same; 

38.  287°  25'— 250.00  feet  along  same; 

39.  197°  25'— 5.00  feet  along  same; 

40.  287°  25'— 250.00  feet  along  same; 

41.  17°  25'— 5.00  feet  along  same; 

42.  287°  25'— 27.03  feet  along  same;  Thence  on  a 
curve  to  the  right  with  a  radius  of  5595.72  feet 
along  same,  the  chord  and  azimuth  and  dis- 
tance being: 

43.  288°  52'  15"— 284.01  feet; 

44.  290°  19'  :]0"— 86.90  feet  along  same; 

45.  200°  19'  30"— 5.00  feet  along  same; 

46.  290°  19'  30"— 848.37  feet  along  same  to  the 
point  of  beginning  and  containing  a  gross  area 
of  45.084  acres,  as  delineated  on  Bishop  Estate 
Maps  963  and  2582. 

Excepting  and  Reserving,  however,  the  follow- 
ing: 
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EXCEPTION  ''A" 

All  of  the  kuleanas  within  the  bounds  of  this 
l)arcel  owned  by  other  than  the  Lessors,  and  listed 
as  follows: 

L.  C.  Aw,          R.P.  Apana  Awardee  Area,  Acres 

7732                   871  2  Manuiki  no  Kapae  ....     0.70i> 

9373                  223  —              Kamoku    0.520 

9376  875  &  5311  1&2             Kupihea    1.218 

9377  208  1  &  2  Lio 1.306 

3.744 

Gross  Area  45.084  Acres 

Less  Exception  "A"  3.744  Acres 

Net  Area  Demised  41.340  Acres 

PARCEL  "I"  (Portion  of  Ahupuaa  of  Waiawa) 

Comprising  a  portion  of  the  Ahupuaa  of  Waiawa, 
being  L.  C.  Aw.  7713,  R.  P.  4475,  Apana  46  to  Vic- 
toria Kamamalu;  a  x)ortion  of  Manana-iki  (Hi  of 
Poupouwela),  being  L.  C.  Aw.  7713,  R.  P.  447.5, 
Aj)ana  48  to  Victoria  Kamamalu,  and  being  de- 
scribed as  follows: 

Beginning  at  a  point  at  the  Southeast  corner  of 
this  parcel,  on  the  Southwest  side  of  Grant  2060 
to  J.  Raymond  and  L.  Bernard,  and  on  the  North 
side  of  Kamehameha  Highway,  the  coordinates  of 
said  point  of  beginning  referred  to  Government 
Survey  Triangulation  Station  "Ewa  Church"  being 
932.44  feet  North  and  2813.47  feet  East,  and  run- 
ning thence  by  azimuths  measured  clockwise  from 
true  South: 

1.  110°  19'  30''— 788.21  feet  along  the  North  side 
of  Kahehameha  Highway; 

2.  200°  19'  30"— 5.00  feet  along  same; 
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:',.  110°  19'  ;10"— 86.90  feet  along  same;  Thence 
on  a  curve  to  the  left  with  a  radius  of  5675.72 
feet  along  same,  the  chord  azimuth  and  dis- 
tance being: 

4.  108°  52'  15"— 288.07  feet; 

5.  107°  25'— 27.03  feet  along  same; 

6.  17°  25'— 5.00  feet  along  same; 

7.  107°  25'— 250.00  feet  along  same; 

8.  197°  25'— 5.00  feet  along  same; 

9.  107°  25'— 250.00  feet  along  same; 

10.  17°  25'— 5.00  feet  along  same; 

11.  107°  25'— 289.84  feet  along  same; 

12.  107°  21'— 100.03  feet  along  the  North  side  of 
Kamehameha  Highway;  Thence  on  a  curve  to 
the  left  with  a  radius  of  1467.5  feet  along  same, 
the  direct  azimuth  and  distance  being: 

13.  98°  38'— 444.79  feet; 

14.  165°  00'— 176.49  feet  along  stonewall  along 
Bishop  Estate  land; 

15.  224°  23'— 88.8  feet  along  fence  along  L.  C.  Aw. 
10942,  Apana  1  to  Wm.  Wallace  to  a  "V'  on 
concrete  post; 

16.  130°  21'— 148.8  feet  along  same  to  a  ''t"  on 
concrete  post; 

17.  43°  16' — 81.9  feet  along  same  to  a  stoneAvall : 
Thence  along  stonewall  along  Bishop  Estate 
land  to  a  "  +  ''  on  concrete  post,  the  direct  azi- 
muth and  distance  being: 

18.  106°  30'— 107.0  feet; 

19.  87°  06'— 203.6  feet  along  stonewall  along  L.  C. 
Aw.  10942,  Apana  2,  to  Wm.  Wallace  to  a 
**t"  on  concrete  post;  Thence  along  stonewall 
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along  Bishop  Estate  land  to  a  ''t"  on  a  rock, 
the  direct  azimuth  and  distance  being: 

20.  100°  11'— 219.6  feet; 

21.  114°  14—102.5  feet; 

22.  100°  00'— 216.0  feet  along  stonewall  along  L.  C. 
Aw.  10942,  Apana  4  to  Wm.  Wallace ; 

23.  104°  10'— 110.0  feet  along  stonewall  along  L.  C. 
Aw.  4213,  Apana  1  to  Kauhi; 

24.  98°  52'— 233.1  feet  along  stonewall  along  L.  C. 
Aw.  5591  and  9357  to  Kekna  to  a  ''t"  on  con- 
crete post;  Thence  along  fence  along  side  of 
pali  to  the  top  of  Waiawa  gulch  for  the  next 
four  courses,  by  the  following  azimuths  and 
distances : 

25.  140°  30'— 222.0  feet; 

26.  93°  05'— 230.0  feet; 

27.  163°  21'— 231.5  feet; 

28.  214°  30'— 130.0  feet; 

Thence  along  the  top  of  pali  along  the  East- 
erly side  of  Waiawa  gulch  for  the  next  four- 
teen courses,  by  the  following  azimuths  and 
distances : 

29.  170°  30'— 119.7  feet 

30.  215°  37'— 821.5  feet 

31.  231°  15'— 830.0  feet: 

32.  207°  27'— 430.0  feet 

33.  273°  40'— 806.5  feet: 

34.  226°  06'— 750.00  feet; 

35.  192°  27'— 930.00  feet; 

36.  213°  15'— 668.0  feet; 

37.  241°  00'— 1162.0  feet; 

38.  220°  45'— 664.0  feet; 
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:39.    23()°  40—580.0  feet; 

40.  267°  10—315.0  feet; 

41.  281°  35—598.5  feet; 

42.  249°  43—510.0  feet; 

43.  11°  40—60.0  feet  along  Grant  2060  to  J.  Ray- 
mond and  L.  Bernard  to  a  pipe; 

44.  21°  43—528.0  feet  along  same; 

45.  33°  59'— 4546.0  feet  along  same; 

46.  8°  14'— 726.0  feet  along  same; 

47.  8°  06'— 1254.0  feet  along  same; 

48.  311°  41'— 787.25  feet  along  same  to  the  point 
of  beginning  and  containing  a  net  area  of 
365.883  acres,  as  delineated  on  Bishop  Estate 
Map  2582. 

PARCEL  "J"   (l>ortion  of  Almpuaa  of  AYaiawa) 

(comprising  a  portion  of  the  Ahupuaa  of  Waiawa, 
1)eing  L.  C.  Aw.  7713;  R.  P.  4475,  Apana  46  to  Vic- 
toria Kamamalu,  and  being  described  as  follows: 

Beginning  at  a  pipe  in  concrete  at  the  East  cor- 
ner of  this  parcel  of  land,  the  same  being  on  the 
AVesterly  side  of  Grant  2060  to  J.  Raymond  and 
L.  Bernard,  the  direct  azimuth  and  distance  to  a 
Triangulation  Station  called  ''Camp"  being  326° 
53'  430.41  feet  and  the  coordinates  of  the  above 
described  initial  point  referred  to  Government  Sur- 
vey Triangulation  Station  "Ewa  Church"  being 
10397.3  feet  N^orth  and  6164.9  feet  East,  and  thence 
running  by  azimuths  measured  clockwise  from  true 
South: 
1.  24°  39'— 1570.8  feet  along  Grant  2060  to  J". 
Raymond  and  L.  Bernard  to  a  pipe; 
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2.  11°  40' — 108.7  feet  along  same  to  edge  of  pali; 
Thence  along  edge  of  pali  for  the  next  six 
courses  by  the  following  azimuths  and  dis- 
tances : 

3.  86°  12—594.4  feet; 

4.  195°  30—310.0  feet 

5.  232°  20'— 275.5  feet 

6.  100°  00'— 141.0  feet 

7.  181°  30'— 706.0  feet: 

8.  238°  30'— 1231.0  feet; 

9.  351°  28'— 270.0  feet  along  Grant  2060  to  J. 
Raymond  and  L.  Bernard  to  the  point  of  be- 
ginning and  containing  a  net  area  of  25.86 
acres,  as  delineated  on  Bishop  Estate  Map  2583. 

PARCEL  ''K"   (Forest  Reserve,  Ahupuaa  of 
Halawa) 

Comprising  a  portion  of  the  Ahupuaa  of  Halawa, 
being  L.  C.  Aw.  7712  and  L.  C.  Aw.  8516B,  R.  P. 
6717  to  M.  Kekuanaoa  and  Kamaikui,  and  being 
described  as  follows: 

Beginning  at  Government  Survey  Triangulation 
Station  "Halawa  Barrel"  on  the  ridge  between 
North  and  South  Halawa,  the  same  being  the  end 
of  Course  39  of  Land  Court  Application  966,  the 
coordinates  of  said  point  of  beginning  referred  to 
Government  Survey  Triangulation  Station  "Salt 
Lake"  being  9448.3  feet  North  and  6612.0  feet  East, 
and  thence  running  by  azimuths  measured  clock- 
wise from  true  South: 
1,  60°  47'— 2036.9  feet  along  Land  Court  Appli- 
cation 966  to  a  "t"  on  large  rock; 
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2.  120"  10'  :]0"— 2()f)9.1  feet  along  Bishop  Estate 
land; 

3.  211°  21'— 629.8  feet  along  same  along  top  of 
])ali  to  a  pipe; 

4.  190°  08'— 643.0  feet  along  same  to  a  pipe  in 
concrete  marked  ''103"; 

5.  Thence  along  the  center  of  the  ridge  between 
North  Halawa  and  Aiea  to  a  place  called  ''Pnu 
Uau"; 

6.  Thence  along  the  center  of  the  ridge  between 
Kalauao  and  North  Halawa  to  the  tox)  of  the 
Koolau  Range; 

7.  Thence  along  the  top  of  the  Koolau  Range 
along  the  land  of  Heeia  to  a  pipe  at  the  end 
of  Course  160  of  Land  Court  Application  1100 ; 
Thence  along  the  top  of  the  Koolau  Range 
along  Land  Court  Application  1100  for  th(^ 
next  five  courses,  by  the  following  azimuths 
and  distances: 

352°  06'— 1507.60  feet  to  a  pipe; 
321°  36'— 635.10  feet  to  a  pipe; 
47°  45—1437.30  feet  to  a  pipe; 
0°  18'— 787.80  feet  to  a  pipe; 
2°  31'— 1436.70  feet  to  a  pipe; 
Thence  down  the  center  of  the  ridge  between 
North  and  South  Halawa  to  the  point  of  be- 
ginning and  containing  an  area  of  2325  Acres, 
as  delineated  on  Bishop  Estate  Map  2387. 
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PARCEL  ''L"  (Forest  Reserve,  Hi  of  Kaonohi) 

Comprising  a  poi'tion  of  the  Hi  of  Kaonolii,  being 
L.  C.  x\w.  5524,  R.  P.  1963,  Apana  6  to  L.  Konia, 
and  being  described  as  follows: 

Beginning  a  a  standard  ''F.  R.  Mon."  on  ridge 
on  the  Westerly  side  of  this  parcel  of  land,  the  co- 
ordinates of  which  referred  to  Government  Survey 
Triangulation  Station  ''Salt  Lake"  being  13845.0 
feet  North  and  630.9  feet  West,  and  thence  run- 
ning by  azimuths  measured  clockwise  from  true 
South: 

1.  156°  59'— 581.0  feet  along  Bishop  Estate  land: 

2.  221°  21—102.2  feet  along  the  Hi  of  Waieli  to 
a  11/4  iiich  pipe; 

3.  175°  15' — 971.6  feet  down  spur  and  across 
Hanaiki  Valley  to  a  pipe  on  ridge; 

4.  235°  27'— 717.5  feet  along  ridge  to  a  pipe; 
Thence  along  the  center  of  ridge,  along  Land 
Court  Application  950  for  the  next  two  courses, 
by  the  following  azimuths  and  distances: 

5.  246°  00'  30"— 921.7  feet  to  a  pipe; 

6.  241°  31'— 885.65  feet  to  a  pipe;  Thence  along 
the  center  of  the  ridge,  along  Parcel  2  of  Land 
Court  Application  344  for  the  next  two  courses, 
by  the  following  azimuths  and  distances: 

7.  247°  54'— 2155.2  feet  to  a  pipe; 

8.  246°  28'  30"— 1943.8  feet  to  a  pipe;  Thence 
along  the  center  of  ridge  along  L.  C.  Aw. 
8525B,  Apana  3  to  Julia  Alapai  Kauwa  to  a 
pipe,  the  direct  azimuth  and  distance  being: 

9.  240°  27'— 1379.4  feet;  Thence  along  the  centerj 
of  I'idge  along  Parcel  1  of  Land  Court  Appli- 
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cation   1544  to  a   ])iiK',  the  direct  azimuth  and 
distance  being: 

10.  252°  38—93.4  feet; 

11.  Thence  up  ak^ng  tlie  center  of  ridge  ahjiig  tlie 
vemainder  of  the  land  of  Waimalu  to  the  toi) 
of  the  Koolau  Range; 

12.  Thence  along  the  top  of  the  Koolau  Range  in 
a  Southeasterly  direction  along  Kahaluu  and 
a  portion  of  Heeia  to  the  dividing  ridge  be- 
tween the  Ahupuaa  of  Kalauao  and  North 
Halawa ; 

13.  Thence  down  the  center  of  the  Kalauao  Stream 
along  the  Ahupuaa  of  Kalauao  to  the  makai 
boundary  of  the  forest  reserve; 

14.  138°  45'  25"— 932.4  feet  along  Bishop  Estate 
land  to  the  point  of  beginning  and  containing 
an  area  of  865  Acres,  as  delineated  on  Bishop 
Estate  Map  2387. 

PARCEL  ''M"  (Forest  Reserve,  Hi  of  Kmnuulu) 
Comprising   a   portion   of   the   Hi   of   Kumuulu, 
l)eing  L.  C.  Aw.  7713,  R.  P.  4475,  Apana  35  to  Vic- 
toria Kamamalu,  and  being  described  as  follows: 

Beginning  at  a  pipe  in  concrete  at  the  South 
corner  of  this  parcel  of  land,  the  same  being  the 
end  of  Course  57  of  Land  Court  Application  950, 
the  coordinates  of  said  point  of  beginning  referred 
to  Government  Survey  Triangulation  Station  "Ewa 
Church"  being  8876.1  feet  North  and  18913.4  feet 
East,  and  thence  running  by  azimuths  measured 
clockwise  fi'om  true  South: 
1.  183°  55—1453.7  feet  along  Bishop  Estate  land 
to  a  pipe; 
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2.  196°  30'— 512.0  feet  along  same; 

3.  229°  15'— 510.0  feet  along  same; 

4.  246°  00—678.0  feet  along  same  to  a  pipe; 

5.  242°  45'— 235.5  feet  along  same ; 

6.  179°  20'— 240.0  feet  along  same  to  a  pipe ; 

7.  117°  00'— 1010.5  feet  along  same; 

8.  90°  00'— 780.0  feet  along  same  to  a  pipe; 

9.  91°  40'— 1027  feet  along  same  to  a  stake; 

10.  130°  04'— 495.0  feet  along  same  to  a  pipe ; 

11.  251°  45' — 2440.0  feet  more  or  less,  along  the 
Government  land  of  Waimano  to  a  point  on 
ridge ; 

12.  Thence  up  the  center  of  ridge  adjoining  the 
Govermnent  land  of  Waimano  to  the  top  of  the 
Koolau  Range; 

13.  Thence  along  the  top  of  the  Koolau  Range 
along  Waihee  to  a  pipe  at  the  end  of  Coursn 
93  of  Land  Court  Application  950;  Thence 
down  the  center  of  ridge  along  Land  Court 
Application  950  for  the  next  30  courses,  by  the 
following  azimuths  and  distances: 

14.  60°  47'— 1051.0  feet; 

15.  45°  30'— 610.0  feet ; 

16.  80°  00'— 860.0  feet; 

17.  9°  oo'_200.0  feet; 

18.  70°  00—1340.0  feet; 

19.  107°  30'— 530.0  feet 

20.  45°  55'— 2868.0  feet 

21.  339°  30'— 920.0  feet 

22.  22°  00'— 250.0  feet; 

23.  120°  00'— 310.0  feet 

24.  64°  00'— 530.0  feet; 
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2').  109^  54—502.0  feet; 

26.  50°  00—460.0  feet; 

27.  85°  00—450.0  feet; 

28.  75°  30—550.0  feet; 

29.  46°  00'— 1160.0  feet; 

30.  87°  00—680.0  feet; 

31.  18°  00—280.0  feet; 

32.  64°  50—1450.0  feet; 
3°  30—140.0  feet; 

31'— 513.0  feet  to  a  pipe; 
04—730.1  feet; 

20'— 500.0  feet; 

36'— 1026.5  feet; 

50'— 200.0  feet; 

40'— 190.0  feet 

10'— 180.0  feet 

30'— 180.0  feet 

50'— 220.0  feet; 

20'— 250.0  feet  to  a  pipe; 

03' — 522.7  feet  along  Land  Court  Applica- 
tion 950  to  a  pipe; 

88°  08' — 685.9  feet  along  same  to  a  pipe; 
76°  04' — 292.4  feet  along  same  to  a  pipe; 
79°  13' — 485.5  feet  along  same  to  a  pipe; 
62°  10' — 275.9  feet  along  same  to  a  pipe; 
77°  00 — 439.4  feet  along  same  to  the  point  of 
beginning    and    containing    an  •  area    of    1170 
Acres,   as   delineated   on   Bishop   Estate   Map 
2387. 

Together   with   all   the   buildings   and   improve- 
ments thereon. 
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Exe('])ting-    and    always    reserving    out    of    this 
demise : 

(a)  All  rights  granted  by  the  Trustees  of  the 
Bernice  P.  Bishop  Estate  to  the  United  States  of 
America  by  Perpetual  Easement  dated  September 
26,  1923,  recorded  in  said  Registry  in  Book  704, 
page  1,  to  construct  and  forever  operate  and  main- 
tain utilities  through,  OA'er  and  across  portions  of 
Parcel  "A-2"  (Halawa)  of  the  lands  hereby  de- 
mised; and  also  all  rights  granted  by  the  Lessors 
herein  to  the  United  States  of  America  by  Per- 
petual Easement  dated  May  28,  1940,  recorded  in 
said  Registry  in  Book  1581,  page  385,  to  construct 
and  forever  operate  and  maintain  an  underground 
communication  cable  line  through  and  across  por- 
tions of  Parcel  ''A"  (Halaw^a)  of  the  lands  hereby 
demised ; 

(b)  The  pole  and  mre  lines  of  The  Hawaiian 
Electric  Company,  Limited,  as  shall,  at  the  com- 
mencement of  the  term  of  this  lease,  have  been 
constructed  over  and  across  portions  of  the  lands 
hereby  demised,  under  easements  granted  by  the 
Trustees  of  the  Bernice  P.  Bishop  Estate,  together 
with  all  rights  appurtenant  thereto,  and  the  renew- 
als, extensions  and  replacements  of  said  easements 
hereafter  to  be  granted  by  the  Lessors; 

(c)  All  lands  which  the  Lessors  may  require  or 
deem  necessary  or  desirable  as  rights-of-way  for 
pole  and  wire  lines  of  all  kinds  to  be  constructed 
and  maintained  by  them  or  their  assigns  (either  in 
addition  to  or  in  substitution  for  any  existing  pole 
and   wire   lines)    upon,    over   or   across   the   lands 
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JioTcby  demised  from  any  point  or  points  in  any 
direction,  including  all  reasonable  right  of  entr\' 
upon  the  demised  premises  for  the  construction, 
repair  and  maintenance  of  the  same  in  efficient  use 
and  condition;  it  being  understood  and  agreed  that 
the  Lessors'  rights  in  this  respect  will  be  exercised 
in  such  manner  as  to  occasion  the  Lessee  the  least 
))ossible  interference  with  its  use  of  the  demised 
])remises; 

(d)  The  right  unto  the  Lessors  and  their  ten- 
ants and  lessees  of  adjoining  and  neighboring  lands 
reasonably  to  use,  in  common  with  the  Lessee,  such 
roads  and  trails  as  may  exist  upon  the  lands  hereby 
demised ; 

(e)  All  antiquities,  including  all  specimens  of 
Hawaiian  or  other  ancient  art  or  handicraft  wliicli 
may  be  on  the  lands  hereby  demised  during  the 
term  of  this  lease,  together  with  the  right  at  all 
times,  either  personally  or  by  their  agents,  to  enter 
the  said  lands  for  the  purpose  of  searching  and  ex- 
l^loring  for  such  antiquities  and  of  removing  the 
antiquities  found  thereon; 

And  subject  to  Bishop  Estate  Lease  No.  2448  to 
Honolulu  Plantation  Company  which  will  expire  on 
August  31,  1940,  the  rent  reserved  thereunder  to  be 
])aid  by  the  Lessee  until  its  expiration. 

Subject  also  to  the  subleases  heretofore  made 
by  the  Lessee  herein  as  lessee  imder  said  Bishop 
Estate  Lease  No.  5500,  of  portions  of  the  lands 
hereby  demised,  to  wit: 

1.  Sublease  dated  March  27,  1937,  to  Makiyo 
Sumida,  of  6.01  acres  of  land  at  Kalauao,  expiring 
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September  30,  1941,  and  reserving  a  net  rental  of 
$230.00  per  anniun; 

2.  Sublease  dated  March  29,  1937,  to  Say  Yuen, 
of  approximate^  2.16  acres  of  land  at  Kalauao, 
expiring  September  30,  1941,  and  reserving  a  net 
rental  of  $175.00  per  amium; 

3.  Sublease  dated  July  3,  1937,  to  Kam  Hee, 
of  approximately  1.37  acres  of  land  in  the  Hi  of 
Kaonohi,  at  Kalauao,  expiring  September  30,  1942, 
and  reserving  a  net  rental  of  $40.00  per  annum ; 

4.  Sublease  dated  November  27,  1937,  to  Konobu 
Kubo,  of  0.816  acre  of  land  at  Piomoewai,  in  Hala- 
wa,  expiring  September  30,  1947,  as  modified  there- 
after by  agreement  dated  February  7,  1938,  reduc- 
ing the  rental  reserved  mider  this  sublease  from 
$130.00  per  annum  to  $75.00  per  annum  effective 
as  of  October  1,  1937; 

5.  Sublease  dated  December  29,  1937,  to  R.  Ip- 
pongi,  of  approximately  0.905  acre  of  land  in  the 
Hi  of  Kaonohi,  at  Kalauao,  expiring  December 
31,  1939,  and  rimning  from  year  to  year  thereafter, 
and  reserving  a  net  rental  of  $27.00  per  annum ; 

6.  Sublease  dated  February  12,  1938,  to  Jikuo 
Yasutake,  of  approximately  0.052  acre  of  land  at 
Waimano,  expiring  January  31,  1943,  and  reserv- 
ino:  a  net  rental  of  $1.00  per  annum; 

7.  Sublease  dated  April  7,  1938,  to  Annie  K. 
Akana,  of  0.032  acre  of  land  in  the  Hi  of  Kaonohi, 
at  Kalauao,  expiring  March  31,  1965,  and  reserv- 
ing a  net  rental  of  $1.00  per  annum; 

8.  Sublease  dated  August  15,  1938,  to  Libby, 
McNeill  &  Libby,  of  25.86  acres  of  laud  at  Waiawa, 
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expiring-  June  30,  1945,  and  reserving  a  net  rental 
of  $254.50  per  annum ; 

9.  Sublease  dated  April  19,  1940,  to  The  Ha- 
waiian Electric  Company,  Limited,  of  easement 
lights  for  the  construction,  operation  and  mainte- 
nance of  pole  and  wire  lines  over  and  across  a  cer- 
tain parcel  of  land,  ten  feet  wide,  at  Kalauao_, 
expiring  December  31,  1965,  at  a  paid-up  nominal 
3-ental  of  $1.00  for  the  whole  of  the  term;  and 

10.  Sublease  dated  October  30,  1940,  to  the 
United  States  of  America,  of  easement  rights  for 
the  construction,  operation  and  maintenance  of  a 
railroad  for  military  purposes  and  cable  and  pij)e 
lines  over  and  across  a  certain  parcel  of  land  at 
Halawa,  expiring  December  31,  1965,  at  a  paid-up 
nominal  rental  of  $1.00  for  the  whole  of  the  term ; 
which  said  subleases  shall  remain  in  force  accord- 
ing to  their  respective  terms  and  conditions; 

To  Have  and  To  Hold  the  demised  premises  unto 
the  Lessee  from  the  first  day  of  July,  1940,  for 
the  term  of  twenty-five  (25)  years  and  six  (6) 
months  thence  next  ensuing,  subject  to  said  excep- 
tions and  reservations  and  to  said  I^ease  No.  2448 
and  subject  to  the  aforesaid  subleases,  the  J^essee 
Yielding  and  Paying  therefor  during  the  said  term 
unto  the  Lessors  rent  as  follows: 

A.  MINIMUM  RENTAL: 

The  minimmn  rent  for  the  lands  hereby  de- 
mised, based  on  Fifteen  Dollars  ($15.00)  per  acre 
per  annirni  for  ^'Cane  Lands",  Five  Dollars  ($5.00) 
per  acre  per  anniun  for  ^'Potential  Cane  Lands" 
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and  none  for  "Miscellaneous  Lands"  and  "Forest 
Reservation  Lands",  shall  be  Twenty-eis^ht  Thou- 
sand Seven  Hundred  Eighty-one  and  62/100  Dol- 
lars ($28,781.62)  per  annum,  and  shall  be  payable 
in  two  equal  payments  of  $14,390.81  each  in  ad- 
vance on  the  first  day  of  January  and  the  first  day 
of  July  in  each  and  every  year  during  the  con- 
tinuance of  this  lease,  without  any  deduction,  the 
first  two  of  such  payments  to  be  made  on  the 
execution  of  these  presents.  Said  minimum  rent 
shall  be  decreased  for  the  remainder  of  the  term 
at  the  rate  of  Fifteen  Dollars  ($15.00)  per  acre 
])er  annmn  for  each  acre  of  "Cane  Lands",  and 
at  the  rate  of  Five  Dollars  ($5.00)  per  acre  per 
annmn  for  each  acre  of  "Potential  Cane  Lands", 
which  may  be  required,  taken  or  condemned  for 
road  or  other  public  purposes,  and  the  Lessors 
shall  refund  to  the  Lessee  the  miearned  portion, 
if  any,  of  the  semi-annual  installment  of  the  rent 
Avhich  shall  have  been  paid  in  advance. 

B.   PERCENTAGE   RENTAL: 

The  percentage  rent  for  the  first  half-year  and 
for  each  calendar  year  thereafter  of  the  term  of 
this  lease  for  the  lands  hereby  demised  sliall  be 
determined  by  ascertaining  the  sum,  in  cash,  of 
the  following: 

1.  Five  per  centum  (5%)  of  the  gross  value  of 
the  ninety-six  degi'ee  (96°)  centrifugal  raw  sugar 
or  its  equivalent  produced  during  said  half-year 
and  each  calendar  year  thereafter  from  cane  grown 
on   the  lands  herebv  demised,   valued   at   the   full 
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New  York  market  x>iice,  Hawaiian  basis,  of  ninety- 
six  degree  (96°)  centrifugal  raw  sugar  (at  x>i'esent 
officially  reported  from  time  to  time  by  the  Ha- 
waiian Sugar  [Planters'  Association,  and  in  ease 
suci)  official  reports  are  discontinued,  such  other 
base  price  as  may  be  mutually  agreed  upon  or  as 
may  be  determined  by  means  of  arbitration  as  is 
liereinafter  provided)  or  its  equivalent  averaged 
for  each  day,  including  Sundays  and  holidays,  tor 
the  period  of  said  half-year  and  each  calendar  year 
thereafter,  without  any  deduction,  to  which  shall 
be  added  any  bounties,  benefit  payments  or  refunds 
D'eceived  by  the  Lessee  on  account  of  sugar  pro- 
duced during  said  half-year  and  each  calendar  year 
thereafter  in  addition  to  the  amount  received,  by 
the  Lessee  on  account  of  the  '^ale  of  sugar; 

2.  Five  per  centum  (5%)  of  the  gross  proceeds, 
without  any  deduction,  received  by  the  Lessee  from 
the  sale  of  each  form  of  by-product  of  sugar  or 
sugar  cane  produced  during  the  term  of  this  lease 
by  the  Lessee  from  cane  grown  on  the  lands  here- 
by demised  during  said  half  year  and  each  calen- 
dar year  thereafter; 

3.  Five  per  centum  (5%)  of  the  gross  proceeds, 
without  any  deduction,  received  by  the  Lessee  from 
the  sale  of  products  and  by-products  of  any  kind, 
other  than  of  sugar  or  sugar  cane,  produced  or 
derived  from  the  lands  hereby  demised  during  said 
half-year  and  each  calendar  year  thereafter; 

The  amount  of  the  percentage  rent  payable  for 
the  lands  hereby  demised  shall  be  the  amoimt,  if 
any,  by  v^hich  percentage  rent  for  the  said  lands 
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for  said  half-year  and  each  calendar  year  there- 
after exceeds  the  said  minimum  rent  for  the  said 
lands  for  said  half-year  and  each  calendar  year 
thereafter,  and  such  amounts  shall  be  paid  by  tlie 
Lessee  to  the  Lessors  within  thirty  (30)  days  after 
the  end  of  said  half-year  and  each  calendar  year 
thereafter;  provided,  however,  that  the  Lessee  may 
estunate  the  amount  of  rent  due  in  case  final  figures 
aie  not  available  within  said  thirty  days;  such 
estimated  amounts  and  rent  paid  in  accordance 
therewith  shall  be  subject  to  adjustment  when  final 
figures  are  obtainable. 

In  addition  to  the  minimum  and  percentage 
rental  hereinabove  provided  for,  the  Lessee  shall 
Yield  and  Pay  during  the  said  term  mito  the  Lessors 
the  following  rentals: 

C.  BUILDING  AND  IMPROVEMENT 
RENTAL: 

An  aimual  rent  of  One  Thousand  Five  Hundred 
Seventy-five  Dollars  ($1,575.00)  for  the  use  of  the 
building  and  other  improvements  which  were  stand- 
ing on  the  demised  lands  on  July  1,  1940,  to  be  j)aid 
in  two  equal  payments,  each  in  advance  on  the 
first  day  of  January  and  the  first  day  of  July  in 
each  and  every  year  during  the  continuance  of  this 
lease,  without  any  deduction,  the  first  tw^o  of  such 
l^a^inents  to  be  made  on  the  execution  of  these 
presents.  In  the  event  the  demised  premises  or  any 
part  thereof  shall  be  required,  taken  or  condenmed 
by  any  public  authority  for  any  public  use  and  by 
reason   of   such   taking   the   Lessors   shall   receive 
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compensation  for  buildings  and  improvements 
which  were  standing  on  the  demised  lands  on  July 
1,  1940,  or  which  shall  be  subsequently  thereto 
rebuilt,  reconstructed,  or  replaced,  then  the  annual 
rent  for  the  use  of  the  buildings  and  improvements 
shall  be  decreased  at  the  rate  of  six  per  centum 
(6%)  of  the  amount  of  the  compensation  so  re- 
ceived by  the  Lessors. 

D.  RENTAL  ON  ACCOUNT  OF  SUBLEASE: 

The  Lessee  shall  also  pay  to  the  Lessors  one- 
half  of  all  the  rents  reserved  by  it  under  the  said 
ten  subleases  to  which  this  lease  is  subject,  vdthout 
any  deduction,  semi-annually  in  advance,  in  equal 
installments,  on  the  first  day  of  January  and  the 
first  day  of  July  in  each  and  every  year  during 
the  respective  terms  of  said  subleases,  the  first  two 
of  such  installments  prorated  as  of  July  ].,   1940 
to  be  paid  on  the  execution  of  these  presents;  and 
in  the  event  that  any  additional  subleases  of  por- 
tions of  the  lands  hereby  demised  shall  be  executed 
by  the  Lessee,  the  Lessee  shall  Yield  and  Pay  unto 
the  Lessors  a  furthei*  and  additional  rent  amount- 
ing  to   one-half   of   the   rent   reserved   under   any 
such  additional  sublease;   sucli   further   and  addi- 
tional rent  payable  on  account  of  any  such  addi- 
tional sublease  shall  begin  as  of  the  date  ot  com- 
mencement  of  such  additional  sublease  and   shall 
be  paid  by  the  Lessee  to  the  Lessors,  without  any 
deduction,  semi-annually  in  advance,  in  equal  in- 
stallments, during  the  term  of  such  additional  sub- 
lease, the  first  of  such  payments  to  be  made  on  the 
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first  day  of  January  or  the  first  day  of  July,  as 
the  case  may  be,  next  succeeding  the  date  of  com- 
mencement of  such  additional  sublease,  and  shall 
include  any  rent  accrued  on  accomit  of  such  addi- 
tional sublease  at  the  date  of  such  first  payment. 

And  the  Lessors  hereby  covenant  with  the  Lessee 
that,  upon  payment  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  observance  and  performance 
of  the  covenants  by  the  Lessee  hereinafter  con- 
tained, and  the  surrender  and  cancelation  of  said 
Lease  5500  held  by  the  Lessee  as  hereinabove  men- 
tioned, the  Lessee  shall  peaceably  hold  and  enjoy 
the  premises  hereby  demised  for  the  said  term 
without  hindrance  or  interruption  by  the  Lessors 
or  any  other  person  or  persons  lawfully  oi*  equit- 
ably claiming"  by,  through  or  under  them ;  and 
without  limitation  upon  the  general  right  hereby 
granted  to  use  the  lands  hereby  demised  for  any 
purpose  not  herein  specifically  reserved,  restricted 
or  denied,  the  Lessee  shall  have  the  right  upon  all 
lands  hereby  demised,  including  Forest  Reserva- 
tion Lands,  to  prospect,  dig,  bore,  drill  and  tunnel 
for  water,  and  to  build  dams,  construct  piunping 
stations,  and  to  dig,  excavate  and  otherwise  con- 
struct reservoirs  thereon  for  the  storage  of  water, 
and  to  dig,  lay,  bore  and  construct  ditches,  pipe 
lines,  water  courses,  tunnels  and  flumes  thereon  for 
conducting  or  leading  w^ater  to  the  dams  and  reser- 
voirs ; 

And  the  Lessee  hereby  covenants  with  the  I^es- 
sors   as  follows : 

That  it  (the  Lessee)  will  pay  the  said  rent  in 
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J  awful  currency  of  the  United  States  at  the  office 
of  the  Lessors  in  Honohilu,  in  manner  aforesaid, 
without  any  notice  or  demand; 

That  it  will  also  pay,  when  and  as  the  same  be- 
come due  and  payable,  all  taxes,  rates,  assessments, 
impositions,   duties,    charges   and    other   outgoings 
of  every  description  to  which  the  demised  premises 
or  the  Lessors  or  Lessee  in  respect  thereof  are  now, 
or  may  during  the  said  term  become  liable,   and 
whether  the  same  taxes,  rates,  assessments,  imposi- 
tions, duties,  charges  and  other  outgoings  arp  or 
shall  be  assessed  to  or  be  payable  or  dischargeable 
by  law  by  either  the  Lessors  or  Lessee,  including 
all  assessments  or  charges  for  any  permanent  bene- 
fit or  improvement  of  the  premises  hereby  demised 
(^1'  any  part  thereof,  made  under  any  betterment 
law   or  otherwise,   or  any  assessments   or  charges 
for  sewerage  or  street  or  sidewalk  improvement  or 
municipal   or  other  charges  which  may  be  legally 
imposed  upon  the  said  premises,  or  to  which  the 
said  premises  or  any  part  thereof  or  the   l.essors 
or  Lessee  iu  respect  thereof  are  now  or  may  dur- 
ing the  said  term  become  liable;  provided,  however, 
that  if  any  such   assessments  or  charges  shall   be 
l)ayable  or  may  be  paid  in  installments,  the  Lessee 
may  elect  to  pay  the  same  by  installments  and  shall 
he  required  to  pay  only  those  installments  which 
may  become  due  and  payable  during  the  term  of 
this  lease; 

That  it  will,  at  its  own  expense,  during  the 
whole  of  the  said  term,  make,  build,  maintain  and 
repair  all  fences,  sewers,  drains  and  roads  which 
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may  be  required  by  law  to  be  made,  built,  main- 
tained and  repaired  upon  or  in  coimection  with  or 
for  the  use  of  the  said  premises  or  any  part  there- 
of; and  also  build  all  fences  which,  in  the  judgment 
of  the  Lessors,  may  be  necessary  to  protect  the 
reversion  in  any  manner,  and  such  also  as  may  be 
necessary  to  prevent  cattle,  horses,  and  other  graz- 
ing animals  from  straying  from  the  lands  hereby 
demised  onto  adjoining  lands; 

That  it  will,  at  its  own  expense,  during  the  whole 
of  the  said  term,  well  and  substantially  repair, 
maintain,  amend  and  keep  all  buildings,  reservoirs, 
dams,  ditches,  tumiels,  flumes,  w^ater  courses,  wells 
and  other  improvements  and  boundary  monuments 
now  or  hereafter  built,  made  or  constructed  on  the 
lands  hereby  demised  and  all  necessary  reparations 
and  amendments  whatsoever  in  good  order  and 
condition  (excepting,  however,  such  improvements 
and  buildings  as  are  of  no  value  whatsoever  to  the 
interest  of  the  Lessors  and  such  as  have  been 
destroyed  or  irrevocably  damaged  by  Act  of  God 
or  the  public  enemy)  ;  and  also,  at  its  ovm  expense, 
during  the  w^hole  of  said  term,  rebuild  any  and  all 
buildings  that  may  be  destroyed  by  fire  within  a 
reasonable  time  after  such  destruction,  mil  ess  any 
building  so  destroyed  was  of  no  value  to  the  in- 
terest of  the  Lessors; 

That  it  will  permit  the  Lessors  and  their  agents, 
at  all  seasonable  times  during  the  said  term,  to 
enter  the  demised  premises  and  examine  the  state 
of  repair  and  condition  thereof  and  w411  repair 
and  make  good  all  defects  of  which  notice  shall 
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have  been  given  by  the  Lessors  or  their  agents 
witli  prompt  expedition  after  the  receipt  of  such 
notice ; 

That  it  will  during  the  whole  of  the  said  term 
keep  the  demised  premises  in  a  strictly  clean  and 
sanitary  condition  and  observe  and  perform  all  the 
laws,  ordinances,  rules  and  regulations  relatmc':  to 
health  and  sanitation  foi'  the  time  being  ai)X)licable 
in  the  premises,  and  will  indemnify  the  Lessors 
and  the  estate  and  effects  of  the  said  Bern  ice  P. 
Bishop,  deceased,  against  all  actions,  suits,  dam- 
ages and  claims  by  whomsoever  brought  or  made 
by  reason  of  the  nonobservance  or  nonperformance 
of  such  laws,  ordinances,  rules  and  regulations  or 
of  this  covenant; 

That  it  will  plant  and  complete  prior  to  January 
1,  1956  a  barrier-forest  zone  of  a  width  to  be  deter- 
mined by  mutual  agreement  and  varying  with  the 
terrain,  using  trees  and  methods  of  planting  satis- 
factory to  the  Lessors  within  ^nd  along  the  makai 
lioundary  of  the  Forest  Reservation  and  will  there- 
after care  for  the  trees  and  where  necessary  to 
secure  a  full  stand,  will  replant  where  trees  shall 
die  or  be  destroyed;  and  will  not  cut  down,  fell  or 
injure,  or  suffer  to  be  cut  down,  felled  or  in.iured, 
such  trees  within  the  aforesaid  barrier-forest  ex- 
cept in  making  improvement  thinnings; 

That  it  will  plant  and  complete  the  planting 
j)rior  to  January  1,  1956,  of  timber  trees  of  com- 
mercial value  of  species  and  also  in  a  manner  satis- 
factory to  the  Lessors  on  all  areas  suitable  to 
timber  trees  below^  the  Forest  Reservation  which 
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are  not  suitable  to  other  crops  and  ^Yhich  are  rea- 
sonably accessible  for  such  purposes,  such  areas 
to  be  determined  by  mutual  agreement;  and  will 
thereafter  care  for  the  trees  and  where  necessary 
to  secure  a  full  stand  Avill  replant  where  trees  shall 
die  or  be  destroyed;  and  will  not  cut  do^^^l,  fell  or 
injure,  or  suffer  to  be  cut  down,  felled  or  injured, 
any  trees  or  saplings  now  or  hereafter  growing 
upon  the  lands  hereby  demised,  without  written 
permission  from  the  Lessors  except  in  making  im- 
l^rovement  thimiings  and  in  preparing  land  for 
intensive  cultivation,  the  intent  of  this  covenant 
being  to  provide  for  a  future  supply  of  mature 
timber  and  in  making  unprovement  thinnings  to 
furnish  the  Lessee  with  fuel,  posts,  poles,  timber 
and  other  forest  products; 

That,  except  as  hereinbefore  expressly  provided, 
the  Lessee  will  not  use  the  Forest  Reservation 
Lands  herein  demised  as  Paj'cels  ''K'',  ''L''  and 
''M"  for  any  other  purpose  than  as  Forest  Reser- 
vation, and  will  at  all  times  during  the  said  term 
administer  the  same  in  cooperation  w^ith  Forestry 
authorities  of  the  Territory  of  Hawaii  for  the 
time  being  according  to  the  unproved  methods 
adapted  to  a  water  conserving  forest; 

That  it  will,  at  all  times  duriug  the  said  term, 
foster  and  encourage  the  natural  reforestation  of 
the  Forest  Reservation  Lands  hereby  demised,  and 
in  prosecutmg  any  work  of  developing  water  there- 
on and  of  diverting  such  water  therefrom  wnll  take 
all  reasonable  and  needful  precautions  to  prevent 
imnecessary  injury  to  the  natural  or  planted  forest 
growth ; 
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That  it  will,  at  all  times  during  the  said  term, 
take  all  reasonable  precautions  to  keep  cattle, 
horses  and  other  grazing  animals  out  of  the  Forest 
Reservation  Imnds  and  to  prevent  forest  fires  oc- 
curing  thereon,  and  in  case  such  fires  shall  occur 
will  use  all  reasonable  means  at  its  command  or 
under  its  control  in  having  such  fires  speedily  ex- 
tinguished; 

That,  whenever  requested  by  the  Lessors  so  to 
do,  the  Lessee  will,  within  six  (6)  months  from 
the  date  of  such  request,  at  its  own  charge  and 
expense,  make  and  thereafter  maintain  during  the 
whole  of  the  said  term  such  fencing  as  the  Lessors 
may  deem  necessary  to  protect  the  Forest  Reserva- 
tion Lands  herebj^  demised  from  the  intrusion  of 
cattle,  horses  and  other  grazing  animals; 

That  it  will  from  time  to  time  and  at  least  once 
each  year  during  the  said  term,  make  a  careful 
inspection  of  the  Forest  Reservation  Lands  hereby 
demised,  and  will  during  the  month  of  January 
in  each  year  (beginning  1942)  submit  to  the  Les- 
sors a  written  report  (in  duplicate)  of  the  results 
of  such  inspection,  stating  whether  or  not  any  ani- 
mals detrimental  to  the  forest  cover  or  forest  lands, 
or  evidence  thereof,  or  any  other  damage  to  or 
improper  use  of  said  forest  cover  or  forest  lands, 
were  observed,  and  reporting  on  the  general  condi- 
tion of  the  forest  cover  and  the  state  of  repair 
and  condition  of  any  fences  erected  for  the  pro- 
tection of  the  Forest  Reservation  Lands; 

That  it  will,  in  connection  with  any  water  in- 
vestigation,   development,    construction,    extension 
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iind  operation  on  the  demised  lands  hereinabove 
authorized,  furnish  to  the  Lessors  from  time  to 
time,  and  not  less  frequently  than  once  each  year 
during  the  term  of  this  lease,  a  full  and  complete 
report  and  statement  (in  duplicate)  of  all  work 
done,  together  with  copies  of  all  reports,  surveys, 
maps,  plans  and  other  records  secured  in  connec- 
tion with  such  work;  and  will  hIso  keep,  in  a  man- 
ner satisfactory  to  the  Lessors,  complete  records 
of  the  quantity  of  water  developed,  if  any,  and 
will  furnish  copies  of  such  records  to  the  Tjessors 
not  less  frequently  than  once  in  each  year  of  the 
term  of  this  lease,  and,  in  the  event  that  thje> 
Lessee  shall  develop  water  on  lands  not  herein 
demised  in  such  a  manner  that  the  flow  of  water 
therefrom  becomes  mixed  with  the  water  developed 
on  the  demised  lands,  will  install  and  operate  ade- 
quate water-measuring  equipment  and  vdW  make, 
keep  and  furnish  the  Lessors  sufficient  gaugings 
and  records  accurately  to  determine  the  quantity 
of  water  developed  on  the  lands  hereby  demised; 
That  it  will  also,  as  soon  as  is  reasonably  prac- 
ticable after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessors  a  full 
and  complete  written  report  (in  duplicate)  which 
shall  show  (1)  the  acreage  of  cane  harvested  dur- 
ing such  year  on  the  demised  premises  segi-egated 
as  to  plantation  fields  and  specifying  the  respec- 
tive tonnages  of  cane  and  raw  sugar,  and  crop 
cycles  in  months,  for  each  of  such  fields,  together 
with  a  list  of  areas  by  fields  planned  to  be  har- 
vested during  the  following  calendar  year;  (2)  the 


Honolulu  Plantation  Co.  1439 

total  tonnage  of  raw  sugar  produced  during  the 
preceding  calendar  year  by  the  Lessee  from  cane 
grown  on  all  land  controlled  by  the  Lessee;  and 
(3)  the  quantities  of  each  form  of  by-product  of 
sugar  or  sugar  cane  produced  during  the  preced- 
ing calendar  year  by  the  Lessee  from  cane  grown 
on  the  demised  premises,  together  with  the  quan- 
tities sold,  amounts  of  gross  proceeds  received,  the 
year  during  which  such  by-products  were  produced 
and  the  quantities  remaining  unsold  at  the  close 
of  such  preceding  year; 

That  it  will  also,  as  soon  as  is  reasonably  prac- 
ticable after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessors  a  full 
and  complete  written  report  fin  duplicate)  which 
shall  show  the  quantities  of  each  form  of  product 
and  by-product,  other  than  sugar  and  by-products 
of  sugar  or  sugar  cane,  produced  on  the  demised 
premises  during  the  term  of  this  lease,  and  which 
were  sold  during  such  calendar  year,  together  with 
the  amoiuits  of  gross  proceeds  received  from  the 
sale  of  each  such  other  products; 

That  in  the  event  that  any  part  or  parts  of  the 
demised  lands  shall  at  any  time  or  times  during 
the  term  of  this  lease  be  sublet  by  the  Lessee  to  others, 
the  Lessee  will,  as  soon  as  is  reasonably  practicable 
after  the  end  of  each  calendar  year  during  the 
continuance  of  any  such  sublease,  furnish  the  r>es- 
sors  with  a  full  and  complete  written  report  (in 
duplicate)  which  shall  show  the  location  and  area 
of  such  parcel  of  land  so  sub-let,  together  with  the 
term  and  rent  reserved; 
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That  the  Lessee  will,  at  all  times  during  the 
usual  of&ce  hours,  permit  the  Lessors  or  their  auth- 
orized agents  and  employees  to  have  free  access 
to  all  of  its  books  of  account,  contracts  and  papers 
relative  to  the  business  carried  on  by  it  in  respect 
of  the  premises  hereby  demised  in  so  far  as  such 
books  of  account,  contracts  and  papers  shall  r)er- 
tain  directly  to  the  determination  of  the  amount 
of  gross  proceeds  hereinabove  mentioned  and  to 
examine  the  same  and  make  copies  thereof  or  any 
part  thereof,  and  generally  to  take  and  use  such 
reasonable  means  as  the  Lessors  shall  deem  fit 
for  ascertaining  that  the  accounts  furnished  by  the 
Lessee  are  full  and  accurate  and  that  the  Lessee 
is  otherwise  faithfully  carrying  out  the  covenants 
herein  contained  and  on  its  part  to  be  observed 
and  performed ;  and  that  it  will  furnish  the  Lessors 
henceforth  with  copies  of  the  detailed  annual  re- 
ports for  each  year  which  are  submitted  by  the 
Lessee  to  its  stockholders; 

That  it  will  not  make  or  suffer  any  strip  or 
waste  or  unlawful,  improper  or  offensive  use  of 
the  premises  demised  herein,  nor,  without  the  con- 
sent in  writing  of  the  Lessors,  mortgage  or  assign 
this  lease,  nor  sublet  or  part  with  the  possession 
of  the  whole  or  any  part  of  the  said  demised 
premises ; 

That  in  case  any  water  shall  be  developed  or 
obtained  by  digging,  boring,  drilling,  or  tunneling 
on  the  demised  premises,  it  will  lead  or  conduct 
such  water  onto  the  cultivated  areas,  and  use  the 
same    in    connection    with    the    operation    of    the 
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Lessee's  business,  including  tlie  irrigation  of  sugar 
cane  or  other  crops,  the  development  of  power,  the 
watering  of  live  stock,  or  for  domestic  use,  and 
none  of  such  water  shall  be  used  on  any  adjacent 
land  or  sold  to  others  before  first  being  brought 
upon  the  agricultural  lands  hereby  demised; 

That  in  the  use  of  the  demised  premises  for  the 
planting  and  cultivating  of  sugar  cane,  the  Lessee 
will  follow  such  use  in  accordance  with  the  stan- 
dards of  good  husbandry  and  approved  practices 
then  prevailing  in  the  sugar  industry  in  the  l^erri- 
tory  of  Hawaii,  and  in  the  use  of  the  demised 
premises  for  any  other  purpose  whatsoever,  the 
Lessee  will  follow  the  best  of  generally  approved 
methods,  and  in  pursuance  of  these  provisions  and 
in  the  exercise  of  such  use  the  Lessee  shall,  by 
])roper  construction  and  use  of  drainage  ditches 
and  otherwise,  take  all  reasonable  precautions  to 
prevent  or  arrest  loss  of  soil  by  erosion,  to  the 
end  that  the  rent  payable  under  this  lease  shall 
be  as  large  as  might  reasonably  be  expected;  and 
will  continue  to  do  so  during  the  continuance  of 
this  lease,  with  all  reasonable  skill,  care,  prudence 
and  diligence,  so  long  as  it  can  be  done  with  rea- 
sonable profit  to  the  Lessee;  it  being  understood, 
however,  that  in  no  event,  except  as  herein  express- 
ly provided,  shall  this  covenant  be  construed  to 
diminish  the  minimum  rent  as  hereinbefore  speci- 
fied; 

That,  in  the  event  the  Lessee  is  required  to  dis- 
continue or  temporarily  curtail  cane  cultivation  on 
land  controlled  by  it,  due  to  Governmental  restric- 
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tions  or  in  order  that  the  Lessee  may  receive  bene- 
fits from  any  general  crop  reduction  program  ini- 
tiated by  the  Govermnent  or  by  an  association  of 
growers,  it  will  not  discontinue  nor  temporarily 
curtail  the  cultivation  of  cane  on  the  demised  prem- 
ises m  a  greater  ratio  to  the  required  total  cur- 
tailment than  the  ratio  the  cane  area  cultivated  on 
the  demised  premises  bears  to  the  total  cane  area 
cultivated  by  the  Lessee; 

That  the  Lessee  will  not,  at  any  time  during  the 
said  term,  on  behalf  of  either  itself  or  others,  ac- 
quire by  purchase  or  exchange  the  title  in  or  to 
any  of  the  kuleanas  or  other  fee  simple  holdiiigs 
within  the  bomidaries  of  the  said  lands  of  North 
Halawa,  Hi  of  Kaonohi,  Hi  of  Kumuulu,  Hi  of 
Poupouwela,  and  Waiawa,  without  first  notifying 
the  Lessors  in  wiiting  of  its  intention  so  to  do  and 
giving  them  (the  Lessors)  the  first  opportunity 
of  acquiring  the  title  in  such  holdings,  provided, 
however,  that  in  case  the  Lessors  shall  elect  to 
acquire  the  title  in  such  holdings,  and  do  acquire 
the  same,  the  Lessee  shall  thereupon  be  offered  the 
first  opportunity  of  leasing  the  same  at  a  rent 
which  shall  net  the  Lessors  a  return  of  six  per 
centum  (6)  on  the  cost  of  the  holdings  thus  ac- 
quired, for  a  period  of  years  co-terminous  with  this 
lease  and  upon  similar  conditions; 

That,  in  the  event  the  Lessors  shall  bring  and 
sustain  an  action  against  the  Lessee  for  breach  of 
any  covenant  or  condition  herein  contained  or  for 
the  recovery  of  possession  of  the  demised  premises, 
the  Lessee  will  pay  to  the  Lessors  all  costs  and 
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expenses  incurred  by  them  in  such  action,  includ- 
ing a  reasonable  attorney's  fee; 

That  it  will  not  permit  or  suffer  the  said  prem- 
ises or  any  part  thereof  to  be  used  for  or  in  con- 
nection with  the  manufacture  or  sale  of  ale,  beer, 
wine,  spirits  or  other  alcoholic  liquors;  and 

That  at  the  end  of  said  term  or  other  sooner 
determination  of  this  lease,  the  Lessee  will  peace- 
ably deliver  up  to  the  Lessors  possession  of  the 
lands  hereby  demised,  together  with  all  erections 
and  improvements  upon  or  behmging  to  the  same, 
by  whomsoever  made,  in  good  repair,  order  and 
condition,  except  such  as  are  of  no  value  to  the 
interest  of  the  Lessors  and  such  as  have  been 
destroyed  or  irrevocably  damaged  by  Act  of  God 
or  the  public  enemy. 

It  Is  Mutually  Understood  and  Agreed  by  the 
parties  hereto  as  follows: 

(a)  That  in  the  event  the  demised  premise?  or 
any  part  thereof  shall  be  required,  taken  or  con- 
demned for  any  public  use,  then,  in  every  such 
case,  the  estate  and  interest  of  the  Lessee  in  the 
part  of  the  premises  taken  shall  at  once  cease  and 
determine,  and  the  Lessee  shall  not  by  reason  of 
such  taking  be  entitled  to  any  claim  either  against 
the  Lessors  or  others  for  compensation  or  indem- 
nity of  the  taking  of  any  land  or  water,  or  any 
buildings  or  other  improvements  as  shall  have  been 
made  prior  to  July  1,  1940,  and  all  compensation 
payable  or  to  be  paid  by  reason  thereof  shall  be 
payable  to  and  be  the  sole  property  of  the  Lessors, 
and  the  Lessee  shall  have  no  interest  in  or  claim 
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to  such  compensation  or  any  part  thereof  whatso- 
ever, i^rovided,  however,  and  it  is  hereby  agreed 
that  such  compensation  as  shall  represent  the  value 
of  any  growing  crops  shall  be  payable  to  and  be 
the  sole  property  of  the  Lessee;  and  such  com- 
pensation as  shall  represent  the  value  of  any  build- 
ings or  other  improvements  made  or  constructed 
after  July  1,  1940,  shall  be  divided  between  the 
Lessors  and  the  Lessee  as  their  interests  shall  ap- 
pear, dependent  upon  the  then  unexpired  term  of 
the  lease;  and  it  is  further  agreed  that  if  such  tak- 
ing shall  so  affect  the  remaining  premises  held  by 
the  Lessee  under  this  lease,  or  so  affect  the  opera- 
tion of  the  Lessee's  remaining  lands  and  tenancies, 
or  the  business  being  conducted  thereon  as  to  r^ause 
substantial  damage  to  the  Lessee,  then  and  in  that 
event  the  Lessee  shall  have  the  right  to  ])respnt 
and  pursue  its  claim  for  damages  and  be  com- 
pensated therefor  so  long  as  such  action  or  the 
payment  of  such  damages  shall  not  affect  nor 
diminish  the  comi)ensation  payable  to  the  Lessors 
as  stipulated  hereinabove.  It  being  understood  that 
the  provisions  of  this  paragraph  shall  apply  to 
the  proceedings  in  eminent  domain  brought  by  the 
United  vStates  of  America  to  take  as  of  September 
5,  1940,  Parcel  ''A-2"  (Halawa)  of  the  lands  here- 
by demised  containing  a  net  area  of  29.93  acres, 
classified  herein  as  13.74  acres  ^'Cane  Lands"  and 
16.19  acres  '^ Miscellaneous  Lands".  By  virtue  of 
condemnation  classification  this  paragraph  is  in- 
o]:>erative.  Condemnation  classification  is  given  as 
17.46  acre  cane  land  and  12.47  acre  miscellaneous 
land; 
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(b)  That  the  term  ''by-product  of  sugar  or  sugar 
cane"  as  used  herein  shall  mean  any  product  which 
remains  over  in  the  cultivation  of  sugar  cane  or 
the  manufacture  of  sugar,  and  which  possesses  an 
actual  or  potential  value  of  its  own  in  the  form 
in  which  it  remains  over;  and  the  term  ''product 
other  than  sugar  cane  or  sugar"  as  used  herein 
shall  mean  any  product  which  is  j^roduced  on  the 
demised  premises  other  than  water  and  sugar  cane 
and  which  possesses  an  actual  or  potential  value 
of  its  own;  and  that  the  Lessee  shall  not  sell  any 
product  derived  from  the  processmg  in  whole  or 
in  j)art  of  a  by-product  of  sugar  or  sugar  cane, 
nor  any  product  or  by-product  derived  from  the 
processing  in  whole  or  in  part  of  a  ])roduct  other 
than  sugar  cane  or  sugar,  without  first  obtaining 
from  the  Lessors  written  permission  so  to  do,  and 
agreeing  with  the  Lessors  upon  the  method  by 
wiiich  the  percentage  rental  with  respect  thereto 
shall  be  calculated; 

(c)  That  all  matters  of  disagreement  that  may 
arise  under  this  lease,  which  cannot  be  adjusted 
by  the  parties  hereto  to  their  mutual  satisfaction, 
including  any  matter  herein  left  to  future  mutual 
agreement,  shall  be  settled  by  arbitration  and  at 
the  desire  of  either  party  shall  be  submitted  to 
and  determined  by  three  indifferent  arbitrators, 
one  to  be  appointed  by  each  of  the  parties  hereto, 
and  either  party  may  give  to  the  other  wT:'itten 
notice  of  a  desire  to  have  an  arbitration  of  the 
matter  or  matters  in  dispute  and  name  therein  one 
of  the  arbitrators,  W' hereupon  the  other  party  shall 
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within  ten  (10)  days  after  the  receipt  of  such  no- 
tice, name  another  arbitrator,  and,  in  case  of  fail- 
ure so  to  do,  the  party  who  has  named  an  arbitrator 
shall  have  the  right  to  apply  to  a  Circuit  Judge 
of  the  Circuit  Court  of  the  First  Circuit  of  the 
Territory  of  Hawaii,  requesting  him  to  appoint 
an  arbitrator  to  represent  the  party  so  failing  to 
appoint  an  arbitrator,  and  the  two  arbitrators  thus 
appointed  (in  either  manner)  shall  select  and  ap- 
point a  third  arbitrator,  and  in  the  eA^ent  that  the 
two  arbitrators  so  appointed  shall,  within  ten  (10) 
days  after  the  naming  of  the  second  arbitrator 
fail  to  appoint  the  third  arbitrator,  either  party 
shall  have  the  right  to  apply  to  such  judge  to 
appoint  such  third  arbitrator,  and  the  three  arbi- 
trators so  appointed  shall  thereupon  proceed  to 
determine  the  matter  or  matters  in  question,  and 
the  decision  of  anj^  two  of  them  (including  the  dis- 
position of  the  costs  of  the  arbitration)  shall  be 
final,  conclusive  and  binding  upon  both  parties,  and 
judgment  may  be  entered  upon  such  award  by  the 
Circuit  Court  of  the  First  Circuit  unless  the  same 
shall  be  vacated,  modified  or  corrected  as  pro- 
vided in  Chapter  116,  Revised  Laws  of  Hawaii 
1935,  or  as  the  same  may  be  amended  or  reenacted 
from  time  to  time,  the  provisions  of  which  said 
statute  shall  apply  hereto  as  fully  as  though  in- 
corporated herein ; 

(d)  That  in  case  the  Lessors  or  the  Lessee  shall 
be  ousted  of  the  possession  of  any  portion  or  por- 
tions of  the  said  '^Cane  Lands",  ^'Potentiai  Cane 
Lands"   or   ''Miscellaneous   Lands"   bv   reason    of 
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the  successful  assertion  of  a  paramount  title,  the 
minimum  rent  shall  be  decreased  for  the  remain- 
der of  the  term  at  the  rate  of  Fifteen  Dollars 
($15.00)  per  acre  j)er  annum  for  ''Cane  Jiands" 
and  at  the  rate  of  Five  Dollars  ($5.00)  per  acre 
per  annmn  for  "Potential  Cane  Lands"  of  the 
possession  of  which  such  ouRter  shall  have  oc- 
curred. 

Provided,  However,  and  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the 
said  rent  or  any  i)art  thereof  within  thirty  (30) 
days  after  the  same  becomes  due,  whether  the 
same  shall  or  shall  not  have  been  legally  demanded, 
or  shall  become  bankrupt,  or  shall  f^il  to  observe 
or  perform  faithfully  any  of  the  covenants  herein 
contained  and  on  the  part  of  the  Lessee  to  be 
observed  and  performed,  or  shall  abandon  the  de- 
mised premises,  the  Lessors  may  at  once  reenter 
the  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole  and,  upon  or  without  such  entry, 
at  their  option  terminate  this  lease  without  service 
of  legal  process  and  without  prejudice  to  any  other 
remedy  or  right  of  action  for  arrears  of  r«^nt  or 
for  any  preceding  or  other  breach  of  contract,  if, 
after  written  notice  of  any  such  default  or  breach 
of  contract  shall  have  been  given  bv  the  Lessors 
to  the  Lessee,  the  Lessee  shall  have  failed  within 
thirty  (30)  days  after  the  receipt  of  such  written 
notice  to  remedy  such  default  or  breach  of  con- 
tract or  justify  its  failure  so  to  do  to  the  satisfac- 
tion of  the  Lessors. 

And  It  Is  Hereby  Expressly  Agreed  and  De- 
clared that  the  acceptance  of  rent  bv  the  I-essors 
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shall  not  be  deemed  to  be  a  waiver  by  them  of  any 
breach  by  the  Lessee  of  any  covenant  herein  con- 
tained, or  of  the  Lessors'  right  to  terminate  this 
lease  for  breach  of  covenant;  that  the  term  ''prem- 
ises" wherever  it  appears  herein  includes  and  shall 
be  deemed  or  taken  to  include  (except  where  such 
meaning  would  be  clearly  repugnant  to  the  con- 
text) all  buildings  and  improvements  now  or  at 
any  time  hereafter  built  on  the  lands  hereby  de- 
mised and  all  water  arising  thereon  or  ap])urt en- 
ant  thereto,  and  that  the  term  "Ijessors"  in  these 
presents  shall  include  the  Lessors,  their  successors 
in  trust  and  assigns,  and  also  that  the  term 
"Lessee"  shall  include  the  Lessee,  its  successors 
and  ])ermitted  assigns. 

In  Witness  Whereof  the  Lessors  as  such  Trustees 
as  aforesaid  have  set  their  hands,  and  the  Lessee 
has  caused  its  name  and  corporate  seal  to  be  set 
by  its  attorney-in-fact,  hereunto  and  to  two  other 
instruments  of  the  same  date  and  tenor,  this  28th 
day  of  January,  1941. 

/s/  EDWIN  P.  MURRAY, 
/s/  GEO.  M.  COLLINS, 
/s/  J.  K.  CLARKE, 
Trustees    under    the   Will    and    of   the    Estate    of 
Bernice  P.  Bishop,  Deceased. 
(Corporate  Seal.) 

HONOLULU  PLANTATION 
COMPANY, 
By   /s/  R.  A.  COOKE, 

Its  Attorney-in-Fact. 
(Duly  Acknowledged.) 
Entered  of  Record  this  19th  day  of  February, 
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A.    D.,   1941   at   9:15   o'clock   a.m.    and   comj^ared. 
Mark   N.   Huckestein,    Registrar   of   Conveyances. 
Received  for  Registration  Feb.  20,  1941.  Oliver 
R.  Aiu,  Assistant  Registrar,  Land  Court. 
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HONOLULU  PLANTATION  EXHIBIT  9-1 

(Admitted  in  Evidence  12-3-46) 

Oahn  Railway  and  Land  Comjjany 
Honolulu,  Hawaii 

January  1,  1943. 

Honolulu  Plantation  Company 

C.  Brewer  &  Company  I^imited,  Agents 

P.  O.  Box  3470 

Honolulu,  T.  H. 

Gentlemen : 

Please  be  advised  that  we  have  conveyed  to  a 
subsidiary,  The  Hawaiian  Land  &  Improvement 
Company  Limited,  the  premises  leased  to  your 
(^ompany  under  date  of  July  24,  1936.  Together 
with  such  small  areas  as  have  been  added  thereto. 

The  lease  above  referred  to  has  been  assigned  to 
Hawaiian  Land  and  Improvement  Company  Lim- 
ited as  July  1,  1942. 

With  this  we  are  enclosing  the  usual  rental  bill 
covering  the  first  six  month  period. 

Very  truly  yours,  .' 

/s/  A.  W.  VAN  VALKENBURG, 
Secretary. 
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LEASE 

This  indenture,  made  this  24th  day  of  July,  1936, 
by  and  between  Oahu  Railway  and  Land  Company, 
a  Hawaiian  corporation,  hereinafter  called  the  i 
"Lessor",  of  the  first  part,  and  Honolulu  Planta- 
tion Company,  a  California  corporation  carryini? 
on  business  in  the  Territory  of  Hawaii,  hereinafter 
called  the  ''Lessee",  of  the  second  part, 

Witnesseth:  That  the  Lessor,  in  consideration 
of  the  rent  hereinafter  reserved,  and  of  the  cove- 
nants herein  contained  and  on  the  part  of  the  Lessee 
to  be  observed  and  performed,  does  hereby  demist 
and  lease  unto  the  Lessee: 

All  those  two  certain  tracts  or  parcels  of  land 
situate  at  Waimano  and  Manana,  District  of  Ewa, 
City  and  County  of  Honolulu,  Territory  of  Ha- 
waii, being  portions  of  R.  P.  2060  L.C.A.  11029, 
A])ana  3,  to  John  Stevenson,  and  Grant  2060  to 
Joseph  Raymond  and  Louis  Bernard,  described  as 
follows : 

LOT  I. 

Being-  portions  of  R.  P.  2060  L.C.A.  11029,  Apana 
?>,  to  John  Stevenson,  and  Grant  2060  to  Joseph 
Raymond  and  Louis  Bernard,  lying  on  the  mauka 
or  North  side  of  Kamehameha  Highway,  described 
as  follows: 

Beginning  at  a  1"  pipe  in  concrete  at  the  Soutli- 
(^ast  corner  of  this  lot,  on  the  boundary  of  the  lands 
of  Waiau  and  Waimano,  on  the  North  side  of  pres- 
ent Kamehameha  Highway,  the  coordinates  of  said 
])oint  of  beginning  referred  to  Government  Survey 
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TrijuiiAiilation  Station  ''Ewa  Church"  being  140.5:5 
feet  Soutli  and  5759.55  feet  East  and  running  by 
true  azimuth: 

1.  110°  28'  ;^0"— 444.50  ft.  along  fence  along  pres- 
ent Kamehameha  Highway; 

2.  114°  17—704.40  ft.  along  same; 

3.  104°  30'— 241.40  ft.  along  same; 

4.  105°  34'  30"— 496.12  ft.  along  same  to  a  point 
where  New  Kamehameha  Highway  boundary 
meets  the  present  Highway; 

5.  110°  19'  30"— 180.64  ft.  along  North  side  of 
New  Kamehameha  Highway; 

6.  202°  00'— 417.67  ft.  along  portion  of  L.C.A. 
11029,  Apana  3  to  J.  Stevenson,  now  owned  by 
Ewa  Bottling  Works,  Ltd.; 

7.  112°  00'— 125.00  ft.  along  same; 

8.  22°  00'— 84.00  ft.  along  same; 

9.  112°  00'— 275.00  ft.  along  portion  of  Grant 
2060  to  Joseph  Rayinond  and  Louis  Bernard, 
and  along  Land  Patent  6442  to  Lehua  Ave- 
nue extension; 

10.  202°  00'— 164.00  ft.  along  Lehua  Avenue  ex- 
tension ; 

11.  112°  00'— 20.00  ft.  along  same  at  an  angle  to 
a  point  25  feet  from  the  center  line  of  Wai- 
mano  Home  Road  as  described  in  a  certain  in- 
denture made  on  the  4th  day  of  May,  1927  by 
and  between  O.  R.  and  L.  Co.  and  the  City  and 
County  of  Honolulu  and  recorded  in  Liber  No. 
881,  pages  216-218  of  Hawaiian  Registry  of 
Conveyances ; 

Thence  following  along  the  Eastern  side  of  said 
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Wamiano   Home   Road   Eight-of-way,    the   next   8 
courses  run  as  follows: 

12.  202°  00'— 7041.04  feet; 

13.  197°  15—327.86  feet 

14.  233°  30—131.78  feet 

15.  242°  50—540.53  feet 

16.  231°  05—249.33  feet 

17.  245°  50—292.37  feet 

18.  274°  30—393.30  feet 

19.  289°  00'  16"— 358.08  feet  to  a  point  on  the 
boundary  of  Governinent  land  at  Wairaano, 
known  as  AVaimano  Home  site ; 

20.  337°  55'— 278.54  feet  along  said  boundary; 

21.  333°  21'  20"— 2843.70  feet  along  same  to  a  ''  +  " 
marked  on  a  large  boulder,  located  on  South- 
east edge  of  Waimano  Stream; 

22.  264°  55'— 179.30  feet  along  same  to  a  "t"  on 
square  set  stone; 

23.  26°  37'  30"— 1433.90  feet  along  Bishop  Estate 
Land,  Hi  of  Kumuulu,  being  L.C.A.  7713,  R.P. 
4475,  Apana  35  to  J.  Stevenson,  to  a  pipe  in 
concrete:  from  which  pipe  a  certain  Triangu- 
lation  Station  known  as  'Waiau'  located  on 
the  bank  of  reservoir  bears  by  true  azimuth 
318°  31'  and  269.75  feet. 

24.  38°  06'— 1650.00  feet  along  same  to  a  pipe; 

25.  37°  06'— 1716.00  feet  along  same  to  a  '^t"  on 
square  stone  post; 

26.  45°  06^—1316.90  feet  along  same  to  a  "t"  on 
square  stone  post; 

27.  17°  30'— 999.30  feet  along  same  to  the  point 
of  beginning. 

Containing  an  area  of  614.38  acres. 
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LOT  II. 

Being  a  portion  of  Grant  2060  to  Joseph  Ray- 
mond and  Louis  Bernard,  lying  on  the  mauka  or 
North  side  of  Kamehameha  Highway,  described  as 
follows : 

Beginning  at  a  point  on  the  Northwest  corner  of 
this  lot  on  the  boundary  of  the  lands  of  Manana 
and  Waiawa,  the  coordinates  of  said  point  of  be- 
ginning referred  to  Government  Survey  Triangula- 
tion  Station  "Ewa  Church"  being  7675.92  feet 
North  and  5242.67  feet  East  and  being  also  249°  02' 
747.8  feet  from  a  certain  Triangulation  Station, 
known  as  "Cane",  located  in  the  land  of  Waiawa 
and  running  by  true  azimuth : 

1.  21°  43'— 528.00  feet  along  the  Eastern  bound- 
ary of  the  land  of  Waiawa,  being  L.C.A.  7713, 
R.P.  4475,  Apana  46  to  Victoria  Kamamalu; 

2.  33°  59'— 4546.00  feet  along  same; 

3.  08°  14'— 726.00  feet  along  same; 

4.  08°  06'— 1254.00  feet  along  same; 

5.  311°  41'— 787.25  feet  along  L.C.A.  7713,  R.P. 
4475,  Apana  48  to  Victoria  Kamamalu  to  a 
point  on  the  mauka  or  Northeast  side  of  Kame- 
hameha Highway,  new  alignment; 

6.  290°  19'  30"— 95.20  feet  along  said  Kameha- 
meha Highway; 

7.  202°  00'— 526.00  feet  along  portion  of  Grant 
2060  and  along  Pearl  City  Municipal  Park : 

8.  292°  00'— 440.00  feet  along  mauka  boundary 
of  said  Municipal  Park; 
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9.    202°  00'— 225.00  feet   along   portion   of   Grant 
2060  along  an  excavated  area; 

10.  292°  00'— 70.00  feet  along  same  to  a  point  25 
feet  from  the  center  line  of  Waimano  Home 
Road; 

11.  202°  00'— 6815.00  feet  along  the  Western  side 
of  said  Waimano  Home  Road  (Right-of-wav 
being  50  feet  wide)  ; 

12.  197°  15'— 250.00  feet  along  same; 

13.  54°  30' — 570  feet  along  edge  of  a  steep  pali, 
overlooking  Waiawa  Gulch  on  the  Northwest; 

14.  94°  26'  30"— 579.15  feet  along  same  to  the 
point  of  beginning, 

Containing  a  gross  area  of  221.74  acres,  excepting 
and  reserving  therefrom  the  City  and  County  Res- 
ervoir site,  described  as  follows: 

Beginning  at  a  point  on  the  Northeast  corner  of 
this  lot,  the  coordinates  of  said  point  being  2501.80 
feet  North  and  3418.00  feet  East  from  a  Govern- 
ment Survey  Triangulation  Station  '^Ewa  Church", 
and  running  by  true  azimuth: 

1.  22°  00' — 101.00  feet  along  an  irrigation  ditch; 

2.  51°  20'— 170.00  feet  along  cane  field; 

3.  141°  20'— 170.00  feet  along  same; 

4.  202°  00'— 165.95  feet  along  same  to  a  road; 

5.  292°  00'— 231.45  feet   along   said   road   to   the 
point  of  beginning. 

Containing  an  area  of  45,346  square  feet  or  1.04 
acres  more  or  less. 
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SUMMARY 

Lot  I— Area 614.38  Acres 

J.ot   II— Area 221.74  Acres 

Total    836.12  Acres 

Less  Exclusion   1.04  Acres 

Net  Area    835.08  Acres 

Subject  also  to  an  easement  for  two  pipe  line 
rights  of  wa}^  from  the  City  and  Coimty  Reservoir 
Site,  one  pipe  line  running  in  a  Southeasterly  direc- 
tion to  Waiamano  Home  Road  and  one  running  in  a 
Southerly  direction  to  the  Municipal  Park,  both  ease- 
ments being  in  favor  of  the  City  and  County  of  Hono- 
lulu, as  granted  by  the  Oahu  Railway  and  Land  Com- 
pany by  deed  dated  Jidy  25,  1932,  recorded  in  the 
office  of  the  Registrar  of  Conveyances  in  Honolulu  in 
Book  1174  Page  82. 

Together  with  all  the  buildings  and  improve- 
ments thereon. 

Excepting  and  Always  Reserving  out  of  this  de- 
mise : 

(a)  The  pole  and  wire  lines  of  the  Hawaiian 
Ellectric  Company,  Limited,  as  shall,  at  the  com- 
mencement of  the  term  of  this  lease,  have  been  con- 
structed over  and  across  portions  of  the  land  hereby 
demised,  together  with  all  rights  appurtenant  thereto ; 

(b)  All  lands  which  the  Lessor  may  require  or 
deem  necessary  or  desirable  as  rights-of-wa}'  for 
pole  and  wire  lines  of  all  kinds  to  be  constructed 
and  maintained  by  it  or  its  assigns  (either  in  ad- 
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dition  to  or  in  substitution  for  any  existing  pole 
and  wire  lines)  upon,  over  or  across  the  lands  here- 
by demised  from  any  point  or  points  in  any  direc- 
tion, including  all  reasonable  right  of  entry  u])on 
the  demised  premises  for  the  construction,  repair 
and  maintenance  of  the  same  in  efficient  use  and 
condition;  it  being  understood  and  agreed  that  the 
Lessor's  rights  in  this  respect  will  be  exercised  in 
such  manner  as  to  occasion  the  Lessee  the  least 
possible  interference  with  its  use  of  the  demised 
premises ; 

(c)  The  right  unto  the  Lessor,  its  licensees  nnd 
its  tenants  and  lessees  of  adjoining  and  neighbor- 
ing lands  reasonably  to  use,  in  common  with  the 
Lessee,  the  road  begimiing  at  West  side  of  Wai- 
mano  Home  Road  at  280  foot  ditch  and  passing 
across  Lot  2  hereof,  makai  of  Lessee's  reservoir 
to  the  Bishop  Estate  land  of  Waiawa  and  thence 
mauka  over  said  last  named  land  to  the  Lessor's 
land  mauka  of  said  Lot  2  now  existing  upon  the 
lands  hereby  demised  and  land  imder  the  control 
of  the  Lessee  at  the  date  of  execution  hereof,  it 
being  understood  that  in  the  event  the  I^essee  shall 
deem  it  advisable  to  abandon  such  existing  road, 
it  will  at  its  own  expense,  if  so  requested  by  the 
Lessor,  provide  an  equally  convenient  and  suitable 
road  for  the  reasonable  use  by  the  Lessor,  its 
licensees  and  its  tenants  and  lessees  of  adjoining 
and  neighboring  lands. 

(d)  The  lands  demised  by  this  lease  to  the  ex- 
tent said  lands  are  withdrawn  by  the  Lessor  as 
hereinafter  mutually  agreed  upon; 
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(e)  The  easements  and  rights-of-way  granted  to 
the  City  and  County  of  Honolulu  by  the  Lessor 
and  Lessee  in  that  certain  deed  dated  July  25,  1932 
and  recorded  in  the  Bureau  of  Conveyances  of  the 
Territory  of  Hawaii  in  Book  1174,  Page  82; 

(f)  A  right-of-way  and  easement  over  the  lands 
demised  hereby,  for  the  installation  and  mainte- 
nance of  a  pipe-line  for  the  purx)ose  of  carrying 
any  water  which  the  Lessor  may  develop  upon  any 
of  its  lands  including  the  lands  demised  hereby 
and  withdrawn  from  the  operation  hereof,  and  the 
right  to  go  upon  the  lands  demised  hereby  for  the 
purpose  of  constructing,  inspecting,  repairing  and 
maintaining  said  pipe  line;  Provided,  However, 
that  the  Lessor  shall  pay  to  the  Lessee  any  dam- 
ages to  growing  crops  which  may  be  occasioned 
hy  the  erection  or  maintenance  of  said  pipe-line 
and  provided  further  that  said  pipe-line  shall  be 
buried  at  least  three  feet  below  the  surface;  and 
provided  further  that  the  lessor  shall  have  the 
right  to  designate  the  location  of  such  right-of-way 
and  easement  at  the  time  it  desires  to  instal  said 
pipe-line. 

To  Have  and  To  Hold  the  same  unto  the  Lessee 
from  the  first  day  of  Luly,  1940.  for  the  term  of 
twenty-five  and  one-half  (251/.)  years  thence  next 
ensuing,  subject  to  said  exceptions  and  reserva- 
tions, the  Lessee  yielding  and  paying  therefor  year- 
ly and  every  year  during  the  said  term  imfo  the 
Lessor  rent  as  follows: 

A.  Minimum  Rental.  All  minimum  rent  shall 
be  payable  in  two  equal  payments,  each  in  advance 
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on  the  1st  day  of  January  and  the  1st  day  of 
July  in  each  and  every  year  during  the  continu- 
ance of  this  lease,  without  any  deduction,  the  first 
of  such  pajrments  to  be  made  on  the  1st  dav  of 
July,  1940,  and  the  minimum  rent  for  the  first 
half  year  and  each  calendar  year  thereafter  for  the 
land  under  each  classification  shall  be  at  a  rate 
determined  as  follows: 

1.  Sugar  Cane  Lands.  The  minimum  rent  for  the 
land  hereby  demised  which  is  classified  as  ''Sugar 
Cane  Lands"  and  which  comprises  791.80  acres, 
including  51.28  acres,  more  or  less,  of  land  con- 
tributory to  such  cane  land,  such  as  field  roads, 
ditches,  reservoirs,  railroads,  stables  and  camp 
sites,  shall  be  $11,877.00  per  anmun ;  said  minimum 
rent  shall  be  decreased  for  the  remainder  of  the 
term  at  the  rate  of  Fifteen  Dollars  ($15)  per  acre 
per  annum  for  each  acre  of  ''Sugar  Cane  Lands" 
which  may  be  required,  taken  or  condemned  for 
road  or  other  public  purposes  or  in  respect  to 
which  the  Lessor  is  unable  to  maintain  the  Lessee 
in  peaceable  possession  or  which  may  be  withdrawal 
from  this  lease  as  hereinafter  provided  and  the 
Lessor  shall  refund  to  the  Lessee  the  unearned 
portion,  if  any,  of  the  semi-annual  installment  of 
the  rent  which  shall  have  been  paid  in  advance; 

2.  Waste  Lands.  No  minimmn  rent  shall  be 
paid  for  the  land  hereby  demised  which  is  classi- 
fied as  "Waste  Lands"  representing  forty-three 
and  28/100   (43.28)   acres. 

B.  Percentage  Rental.  The  percentage  rent  for 
the   first   half   year   and   for   each   calendar   year 
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thereafter  for  the  lands  hereby  demised  shall  be 
determined  by  ascertaining  the  sum,  in  cash,  of  the 
following : 

1.  Five  percentmn  (5%)  of  the  gross  value  of 
ninety-six  degrees  (96°)  centrifugal  raw  sugar  or 
its  equivalent  produced  during  said  half  year  and 
each  calendar  year  thereafter  from  cane  grown 
on  the  lands  hereby  demised,  valued  at  the  full 
New  York  market  price,  Hawaiian  basis,  of  ninety- 
six  degrees  (96°)  centrifugal  raw  sugar  (at  present 
officially  reported  from  time  to  time  by  the  Ha- 
waiian Sugar  Planters'  Association,  and  in  case 
such  official  reports  are  discontinued,  such  other 
base  price  as  may  be  mutually  agreed  upon  or  as 
may  be  determined  by  means  of  arbitration  -^s  is 
hereinafter  provided)  or  its  equiA^alent  average  for 
each  day,  including  Sundays  and  holidays,  for  the 
period  of  said  half  year  and  each  calendar  year 
thereafter,  without  any  deduction,  to  which  shall 
be  added  any  bounties,  benefit  payments  or  re- 
funds received  by  the  Lessee  on  account  of  sugar 
produced  during  said  half  year  and  each  calendar 
year  thereafter  in  addition  to  the  amount  received 
by  the  Lessee  on  account  of  the  sale  of  sugar; 

2.  Five  percentum  (5%)  of  the  gross  proceeds, 
without  any  deduction,  received  by  the  Lessee 
from  the  sale  of  each  form  of  by-product  of  sugar 
or  sugar  cane  produced  during  the  term  of  this 
lease  by  the  Lessee  from  cane  grown  on  the  lands 
hereby  demised  during  said  half  year  and  every 
calendar  year  thereafter. 

3.  Five  percentmn  (5%)  of  the  gross  proceeds, 
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mthout  any  deduction,  receded  by  the  Lessee  from 
the  sale  of  products  and  by-products  of  any  kind, 
other  than  of  sugar  or  sugar  cane,  produced  or 
derived  from  the  lands  hereby  demised  during  the 
said  half  year  and  each  calendar  year  thereafter; 

4.  It  is  understood  that  in  the  event  the  Lessee 
shall  after  December  31,  1965  receive  proceeds  from 
sales  of  96°  centrifugal  raw  sugar  or  its  equivalent 
or  any  form  of  by-products  of  sugar  or  sugar  cane 
produced  from  cane  grown  on  the  demised  premises 
during  the  term  hereof  or  shall  receive  proceeds 
from  the  sale  of  products  and  by-products  of  any 
kind  whatsoever  other  than  sugar  or  sugar  cane 
produced  or  derived  from  the  demised  promises 
during  the  term  of  this  lease,  the  Lessor  shall 
receive  5%  of  such  gross  proceeds; 

The  amomit  of  the  percentage  rent  payable  for 
the  lands  hereby  demised  shall  be  the  amount,  if 
any,  by  which  the  percentage  rent  for  the  lands 
hereby  demised  for  said  half  year  and  each  cal- 
endar year  thereafter  exceeds  the  minimmn  rent 
for  the  lands  hereby  demised  for  said  halt  year 
and  each  calendar  year  thereafter,  and  such 
amount  shall  be  paid  by  the  Lessee  to  the  Lessor 
within  thirty  (30)  days  after  the  end  of  said  half 
year  and  each  calendar  year  thereafter;  provided, 
however,  that  the  Lessee  may  estimate  the  amount 
of  rent  due  in  case  final  figures  are  not  available 
within  said  thirty  days;  such  estimated  amounts 
and  rent  paid  in  accordance  therewith  shall  be 
subject  to  adjustment  when  final  figures  are  ob- 
tainable. 
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And  the  Lessor  hereby  covenants  with  the  Lessee, 
that  ui)on  payment  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  observance  and  performance 
of  the  covenants  by  the  Lessee  hereinafter  con- 
tained, the  Lessee  shall  i)eaceably  hold  and  enjoy 
the  premises  hereby  demised  for  the  said  term 
without  hindrance  or  interruption  by  the  Lessor 
or  any  other  person  or  persons  law^fuUy  or  equit- 
ably claiming  by,  through  or  under  it; 

And  the  Lessee  hereby  covenants  with  the  Lessor 
as  follows: 

That  it  (the  Lessee)  will  ];)ay  the  said  rent  in 
iega]  tender  of  the  United  States  at  the  office  of 
the  Lessor  in  Honolulu,  in  manner  aforesaid,  with- 
out any  notice  or  demand; 

That  it  will  also  pay,  when  and  as  the  same 
become  due  and  payable,  all  taxes,  rates,  assess- 
ments, impositions,  duties,  charges  and  other  out- 
goings of  every  description  to  which  the  demised 
premises  or  the  Lessor  or  Lessee  in  respect  thereof 
are  on  July  1,  1940,  or  may  during  the  said  term 
])ecome  liable,  and  whether  the  said  taxes,  rates, 
assessments,  impositions,  duties,  charges  and  other 
outgoings  are  or  shall  be  assessed  to  or  be  payable 
or  dischargeable  by  law^  by  either  the  Lessor  or 
Lessee,  including  all  assessments  or  charges  for 
any  permanent  benefit  or  improvement  of  the 
]H*emises  hereby  demised  or  any  part  thereof,  made 
under  any  betterment  law  or  otherwise,  or  any 
assessments  or  charges  for  sewerage  or  street  or 
sidewalk  improvement  or  municipal  or  o^her 
charges   which  may  be  legally  unposed  upon   the 
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said  premises,  or  to  wliieli  the  said  premises  or 
any  part  thereof  or  the  Lessor  or  Lessee  in  respect 
thereof  are  on  July  1,  1940,  or  may  during  the 
said  term  become  liable,  Provided,  However,  that 
if  any  of  said  assessments  or  charges  are  payable 
in  annual  installments  the  Lessee  may  elect  to  pay 
the  same  by  installments  and  shall  only  be  required 
to  pay  only  those  installments  which  ma}^  become 
due  and  payable  during  the  term  of  this  lease. 

That  if  any  assessments  or  charges  for  any  per- 
manent benefit  or  improvement  initiated  by  the 
Lessor  are  assessed  against  the  premises  herein 
demised  or  are  occasioned  by  virtue  of  a  subdivi- 
sion initiated  by  the  Lessor  on  lands  which  the 
Lessor  may,  under  the  terms  of  this  lease,  with- 
draw from  the  operation  hereof  from  time  to  time, 
such  assessment  shall  be  paid  by  the  Lessor. 

That  it  will,  at  its  own  expense,  during  the 
whole  of  the  said  term,  make,  build,  maintain  and 
repair  all  fences,  sewers,  drains  and  roads  which 
may  be  required  by  law^  to  be  made,  built,  main- 
tained and  repaired  upon  or  in  connection  with 
or  for  the  use  of  the  said  premises  or  any  part 
thereof;  and  also  build  all  fences  which,  in  the 
judgment  of  the  Lessor,  may  be  necessary  to  pro- 
tect the  reversion  in  any  manner,  and  also  such 
as  may  be  necessary  to  prevent  cattle,  horses  and 
other  grazing  animals  from  straying  from  the  lands 
hereby  demised  onto  adjoining  lands: 

That  it  will,  at  its  own  expense,  during  the  whole 
of  the  said  term,  well  and  substantially  repair, 
maintain,  amend  and  keep  all  buildings,  reservoirs, 
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dams,  ditches,  tunnels,  flumes,  water-courses,  wells 
and  other  improvements  and  boimdary  monuments 
now  or  hereafter  built,  made  or  constructed  on  the 
lands  hereby  demised  and  all  necessary  repara- 
tions and  amendments  whatsoever  in  good  order 
and  condition,  (excepting  however,  such  improve- 
ments and  buildings  as  are  of  no  value  whatsoever 
to  the  interest  of  the  Lessor  and  such  as  have  been 
destroyed  or  irreparably  damaged  by  act  of  Grod 
or  the  public  enemy),  and  also,  at  its  owm  expense, 
during  the  whole  of  said  term  rebuild  any  and  all 
buildings  that  may  be  destroyed  by  fire  within  a 
reasonable  time  after  such  destruction,  unless  any 
building  so  destroyed  was  of  no  value  to  the  in- 
terest of  the  Lessor; 

That  it  will  permit  the  Lessor  and  its  agents, 
at  all  reasonable  times  during  the  said  term,  to 
enter  the  demised  premises  and  examine  the  state 
of  repair  and  condition  thereof  and  will  repair 
and  make  good  all  defects  of  which  notice  shall 
have  been  given  by  the  Lessor  or  its  agents  wnth 
]>rompt  expedition  after  the  receipt  of  such  no- 
tice; 

That  it  will  during  the  whole  of  said  term  keep 
the  demised  premises  in  a  strictly  clean  and  sanj- 
tary  condition  and  observe  and  perform  all  the 
laws,  ordinances,  rules  and  regulations  relating  to 
health  and  sanitation  for  the  time  being  applicable 
in  the  premises,  and  will  indemnify  the  Lessor 
against  all  actions,  suits,  damages  and  claims  by 
whomsoeA^er  brought  or  made  by  reason  of  the  non- 
observance  or  non-performance  of  such  laws,  ordin- 
ances, rules  and  regulations  or  of  this  covenant; 
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That  the  Lessee  will  neither  bore  nor  drill  for 
water  on  the  demised  premises  nor  in  any  other 
Avay  whatsoever  endeavor  to  develop  water  thereon 
without  first  obtaining  the  written  consent  of  the 
Lessor ; 

That  it  will  also,  as  soon  as  is  reasonably  practic- 
able after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessor  a  full 
and  complete  w^ritten  report  (in  duplicate)  which 
shall  show:  (1)  the  acreage  of  cane  harvested  dur- 
ing such  year  on  the  demised  premises  segi*egated 
as  to  plantation  fields,  and  specifying  the  respec- 
tive tonnages  of  cane  and  raw  sugar,  the  amoimt 
of  body  cane  cut  for  seed,  the  crop  cycles  and  the 
age  of  cane  at  the  time  of  harvest,  in  months,  for 
each  of  such  fields,  together  with  the  list  of  areas 
by  fields  planned  to  be  harvested  during  the  then 
ensuing  calendar  year;  (2)  the  total  tonnage  of 
raw  sugar  produced  during  the  preceding  calendar 
year  by  the  Lessee  from  cane  grown  on  all  land 
controlled  by  the  Lessee;  and  (3)  the  quantities  of 
each  form  of  by-jDroduct  of  sugar  or  sugar  cane 
produced  during  the  preceding  calendar  year  by 
the  Lessee  from  cane  grown  on  the  demised  prem- 
ises, together  with  the  quantity  sold,  amounts  of 
gross  proceeds  received,  the  year  during  which 
such  by-products  were  produced  and  the  quantities 
remaining  unsold  at  the  close  of  such  preceding 
year; 

That  it  mil  also,  as  soon  as  is  reasonably  prac- 
ticable after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessor  a  full 
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and  complete  written  report  (in  duplicate)  which 
shall  show  the  quantities  of  each  form  of  product 
and  by-product,  other  than  sugar  and  by-products 
of  sugar  or  sugar  cane,  produced  on  the  demised 
premises  during  the  term  of  this  lease,  and  which 
were  sold  during  such  calendar  year,  together  with 
tlie  amounts  of  gross  proceeds  received  from  the 
sale  of  each  such  other  products,  and  together  with 
the  amount  of  such  other  products  as  remain  un- 
sold; 

That  the  Lessee  will  at  all  times  during  the 
usual  office  hours,  permit  the  Lessor  or  its  auth- 
orized agents  and  employees  to  have  free  access 
to  all  of  its  books  of  account,  contracts  and  papers 
relative  to  the  business  carried  on  by  it  in  respect 
of  the  premises  hereby  demised  in  so  far  as  such 
books  of  account,  contracts  and  papers  shall  per- 
tain directly  to  the  determination  of  the  amount 
of  oToss  proceeds  hereinabove  mentioned  and  to 
examine  the  same  and  make  copies  thereof  or  any 
part  thereof,  and  generally  to  take  and  use  such 
I'easonable  means  as  the  Lessor  shall  deem  fit  for 
ascertaining  that  the  accounts  furnished  by  the 
Tjessee  are  full  and  accurate  and  that  the  T^essee 
is  otherwise  faithfully  carrying:  out  the  coven? nts 
herein  contained  and  on  its  part  to  be  observed 
;uid  performed;  and  that  it  will  furnish  the  Lessor 
henceforth  with  copies  of  the  detailed  annual  re- 
ports for  each  year  which  are  submitted  by  the 
Lessee  to  its  stockholders; 

That  it  will  not  make  or  suffer  any  strip  or 
waste  or  unlawful,  improper  or  offensive  use  of 
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the  jDremises  demised  hereby,  nor,  without  the  con- 
sent in  \\Titing  of  the  Lessor,  mortgage  or  assign 
this  lease,  nor  sublet  or  part  of  the  possession  of 
the  whole  or  any  part  of  the  said  demised  prom- 
ises, but  the  Lessor  shall  not  be  required  to  give 
such  consent  without  such  readjustment  in  rental 
as  it  may  require; 

That  in  the  use  of  the  demised  premises  for  the 
planting  and  cultivating  of  sugar  cane,  the  Lessee 
will  follow  such  use  in  accordance  with  the  stan- 
dards of  good  husbandry  and  approved  practices 
then  prevailing  in  the  sugar  industry  in  the  TAri-i- 
tory  of  Hawaii,  and  in  the  use  of  the  demised 
premises  for  any  other  purpose  whatsoever,  the 
Lessee  will  follow  the  best  of  generally  approved 
methods,  and  in  pursuance  of  these  provisions  and 
in  the  exercise  of  such  use  the  Lessee  shalj,  by 
proper  construction  and  use  of  drainage  ditches 
and  otherwise,  take  all  reasonable  precautions  to 
prevent  or  arrest  loss  of  soil  by  erosion,  to  the 
end  that  the  rent  payable  under  this  lease  shall 
be  as  large  as  might  reasonably  be  expected ;  and 
will  continue  to  do  so  during  the  continuance  of 
this  lease,  with  all  reasonable  skill,  care,  prudence 
and  diligence,  so  long  as  it  can  be  done  with  rea- 
sonable profit  to  the  Lessee,  it  being  imderstood, 
however,  that  in  no  event  except  as  hereinbefore 
TDrovided,  shall  this  covenant  be  construed  to  dimm- 
ish the  minimum  rent  as  hereinbefore  provided- 

That,  in  the  event  the  Lessee  is  required  to  dis- 
continue or  temporarily  curtail  cane  cultivation  on 
land  controlled  bv  it,  due  to  Governmental  restric- 
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tions  or  in  order  that  the  Lessee  may  receive  bene- 
fits from  any  general  crop  reduction  program  ini- 
tiated by  the  Government  or  by  an  association  of 
growers,  it  will  not  discontinue  nor  temporarily 
curtail  the  cultivation  of  cane  on  the  demised 
premises  in  a  greater  ratio  to  the  required  total 
curtailment  than  the  ratio  the  cane  area  cultivated 
on  the  demised  premises  bears  to  the  total  cane 
cultivated  area  by  the  Lessee ; 

That  the  Lessee  will  not  cut  sugar  cane  stalks, 
other  than  tops,  for  body  cane  seed  purposes  on 
the  lands  hereby  demised  in  a  greater  ratio  to  the 
entire  amount  of  sugar  cane  stalks  cut  for  body 
eane  seed  purposes  on  all  of  the  lands  cultivated 
by  the  Lessee  than  the  area  of  the  demised  premises 
bears  to  all  of  the  lands  cultivated,  by  the  Lessee: 

That  in  the  event  the  Lessor  shall  bring  and 
sustain  an  action  against  the  Lessee  for  breach  of 
Mij  covenant  or  condition  herein  contained  or  for 
the  recovery  of  possession  of  the  demised  premises, 
the  Lessee  will  pay  to  the  Lessor  all  costs  and 
expenses  incurred  by  it  in  such  action,  inr^luding 
I   reasonable   attorney's   fee; 

That  at  the  expiration  of  said  term  or  sooner 
letermination  of  this  lease,  or  upon  withdrawal  of 
ands  by  the  Lessor  as  hereinafter  provided,  it 
vill  peaceably  surrender  and  deliver  up  to  the 
[jessor  possession  of  the  lands  hereby  demised  or 
withdrawn,  together  with  all  erections  and  im- 
3rovements  upon  or  belonging  to  the  same  by 
vhomsoever  made,  in  good  repair,  order  and  con- 
iition,  except  such  as  are  of  no  value  to  the  in- 
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terest  of  the  Lessor  and  such  as  have  been  de- 
stroyed or  irreparably  damaged  by  an  act  of  Tlod 
or  the  public  enemy; 

It  Is  Mutually  Understood  and  Agreed  by  the 
parties  hereto  as  follows: 

(a)  That  in  the  event  the  demised  premises  or 
any  part  thereof  shall  be  required,  taken  or  con- 
demned  for  any  public  use,   then,   in   every  such 
case,  the  estate  and  interest  of  the  Lessee  in  the 
part  of  the  premises  taken  shall  at  once  cease  and 
determine,  and  the  Lessee  shall  not  by  reason  of 
such  taking  be  entitled  to  any  claim  either  against 
the  Lessor  or  others  for  compensation  or  indemnity 
for  the  taking  of  any  land  or  water,  or  any  im- 
proA^ements  as  shall  have  been  made  prior  to  the 
date  of  the  execution  of  this  lease,  and  all   com-; 
])ensation  payable  or  to  be  paid  by  reason  thereof  j 
shall  be  payable  to  and  be  the  sole  property  of! 
the  Lessor,  and  the  Lessee  shall  have  no  interest 
in  or  claim  to  such  compensation  or  any  part  there- 
of whatsoever,  provided,  however,  and  it  is  hereby! 
agreed  that  such  compensation   as  shall  represent! 
the  value  of  any  growing  crops  and   cane  stools 
shall  be  payable  to  and  be  the  sole  property  of  the 
Lessee,    less    Lessor's    percentage    rental    interest] 
therein;  and  such  compensation  as  shall  represent] 
the  value  of  any  improvements  or  buildings  made 
or  constructed  after  the  date  of  the  execution   oi 
this  lease  shall  be  di^nded  between  the  Lessor  an( 
the  Lessee  as  their  interests  shall  appear,  depend^ 
ent  upon  the  then  unexpired  term   of  the   lease! 
and  it  is  further  agreed  that  ^f  such  taking  shall 
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so  affect  the  remaining  joremises  held  by  the  Lessee 
under  this  lease,  or  so  affect  the  operation  of  the 
Lessee's  remaining  lands  and  tenancies,  or  the  busi- 
ness being  conducted  thereon  as  to  cause  substan- 
tial damage  to  the  Lessee,  then  and  in  that  event 
the  Lessee  shall  have  the  right  to  jjresent  and 
pursue  its  claim  for  damages  and  be  compensated 
therefor  so  long  as  such  action  or  the  payment  of 
such  damages  shall  not  affect  nor  diminish  the 
compensation  payable  to  the  Lessor  upon  condem- 
nation as  provided  for  in  this  lease. 

(b)  That  the  term  ''by-product  of  sugar  or 
sugar  cane"  as  used  herein  shall  mean  any  product 
which  remains  over  in  the  cultivation  of  sugar  cane 
or  the  manufacture  of  sugar,  and  which  possesses 
an  actual  or  potential  value  of  its  own  in  the  form 
in  which  it  remains  over,  and  the  term  ''product 
other  than  sugar  cane  or  sugar"  as  used  herein 
shall  mean  any  product  which  is  produced  on  the 
demised  premises  other  than  water  and  sugar  cane 
and  which  possesses  an  actual  or  potential  value  (^f 
its  own; 

(c)  That  the  Lessee  shall  not  sell  any  product 
derived  from  the  processing  in  whole  or  in  part 
of  a  by-product  of  sugar  or  sugar  cane,  nor  any 
product  or  by-product  derived  from  the  processing 
in  whole  or  in  part  of  a  product  or  by-product 
othei'  than  sugar  cane  or  sugar,  without  first  ob- 
taining from  the  Lessor  written  permission  so  to 
do,  and  agreeing  with  the  Lessor  upon  the  method 
by  which  the  percentage  rental  with  respect  there- 
to shall  be  calculated; 
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(d)  That  the  Lessor  shall  have  the  right  to  with- 
draw from  the  operation  of  this  lease  at  such  time 
or  times  as  it  may  elect  such  area  or  areas  as  it 
in  its  sole  discretion  may  select  of  the  j)ortion  of 
the  demised  premises  outlined  in  red  on  map  here- 
to attached  and  made  a  part  hereof,  such  with- 
drawals not  to  exceed  in  the  ags^regate  a  total  of 
200  acres,  and  to  be  progressively  from  the  New 
Kamehameha  Highway  mauka  in  contiguous  par- 
cels on  either  or  both  sides  of  the  Waimano  Home 
road  running  mauka  from  the  New  Kameham.elia 
Highway  through  the  above  mentioned  portion  of 
the  demised  premises  and  such  withdi'awals  to  con- 
sist of  strips  running  from  said  Waimano  Home 
road,  (or  where  the  red  line  does  not  follow  the 
boundaries  of  Waimano  Home  road,  from  the  out- 
side of  the  red  line  which  is  approximately  parallel 
to  Waimano  Home  road)  across  either  or  both  por- 
tions of  the  demised  premises  on  each  side  of  the 
Waimano  Home  road  to  the  outside  of  the  red 
line  outlining  said  boundary  as  aforesaid,  the  mau- 
ka boundaries  of  said  strips  to  be  approximately 
parallel  to  Kamehameha  Highway. 

And  the  Lessor  hereby  covenants  with  the  Lessee 
as   follows : 

1.  That  in  each  instance  it  will  notify  the  Lessee 
of  its  intention  to  withdraw  the  land  at  least  six 
(6)  months  prior  to  the  date  of  withdrawal,  such 
notice  to  be  given  to  the  Lessee  at  its  office  at  Aiea 
or  in  Honolulu  at  the  office  of  its  agent,  C.  Brewer 
and  Company,  Limited,  and  such  notice  shall  speci- 
fically set  forth  the  area  and   description  of  the 
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land  to  be  withdrawn;  Provided,  However,  that  in 
case  lands  are  to  be  withdrawn  for  the  use  of  con- 
structing a  reservoir  for  the  Pearl  City  Water 
Works,  said  lands  may  be  withdrawn  upon  a,iving 
two  (2)  months'  notice; 

2.  That  the  Lessor  will  not  withdraw  lands  for 
the  purpose  of  cultivating-  sugar  cane  or  jnneapples 
or  knowdngly  sell  or  lease  lands  so  withdraw^n  to 
third  persons  for  the  purpose  of  cultivating  sugar 
cane  or  pineapples,  but  nothing  herein  contai?ied 
shall  be  deemed  to  require  the  Lessor  to  put  any 
restrictive  covenants  of  any  nature  in  any  deed, 
agreement  of  sale  or  lease  covering  lands  v/ith- 
drawn  or  exact  any  agreement  as  to  the  use  of 
lands  withdrawn  by  any  bona  fide  purchaser  or 
lessee  or  inquire  as  to  the  use  to  which  any  bona 
fide  purchaser  or  lessee  intends  to  put  said  lands. 

3.  That  the  minimum  rent  payable  by  the  Lessee 
as  hereinbefore  provided  shall  be  decreased  for  the 
remainder  of  the  term  at  the  rate  of  Fifteen  Dol- 
lars ($15.00)  per  acre  per  annum  for  each  acre 
which  may  be  withdrawn  by  the  Lessor  effective 
the  date  possession  of  said  land  is  surrendered  pur- 
suant to  the  terms  of  the  notice  of  withdrawal,  and 
the  Lessor  shall  refund  to  the  Lessee  the  unenrned 
portion,  if  any,  of  the  semi-annual  installment  of 
rent  which  shall  have  been  paid  in  advance. 

4.  That  it  will  release  the  Lessee  from  all  as- 
sessments or  charges  imposed  under  authority  of 
law  and  required  under  the  terms  of  this  lease  to 
be  paid  bj^  the  Lessee  to  the  extent  that  said  as- 
sessments  and  charges   relate  to  the   areas   v/ith- 
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drawn;  the  assessments  for  the  year  m  which  the 
withdrawal  is  made  shall  be  prorated  between  the 
Lessor  and  Lessee  as  of  the  date  possession  of 
the  land  is  surrendered  pursuant  to  the  ternis  of 
the  notice  of  withdrawal; 

5.  That  it  will  pay  to  the  Lessee  in  legal  tender 
of  the  United  States,  at  the  office  of  the  Lessor, 
the  following  compensation: 

(a)  The  fair  and  reasonable  value  of  the  grow- 
ing crops  and  stools  in  the  ground  of  the  land 
withdrawn  by  the  Lessor  at  the  date  possession  of 
said  withdrawn  premises  is  surrendered  to  it  by 
the  Lessee  pursuant  to  the  notice  of  withdrawal, 
less  however,  the  percentage  rental  interest  of  the 
Lessor  therein; 

(b)  The  fair  leasehold  value  for  the  unexpired 
term,  of  all  buildings  and  improvements  upon  the 
demised  premises  so  withdrawn  which  were  placed 
thereon  by  the  Lessee  subsequent  to  the  date  of 
execution  hereof. 

(e)  That  all  matters  of  disagreement  that  may 
arise  mider  this  lease,  which  cannot  be  adjusted 
by  the  parties  hereto  to  their  mutual  satisfaction, 
including  any  matter  herein  left  to  future  mutual 
agreement,  shall  be  settled  by  arbitration  and  at 
the  desire  of  either  party  shall  be  submitted  to 
and  determined  by  three  disinterested  arbitrators, 
one  to  be  appointed  by  each  of  the  parties  hereto, 
and  either  party  may  give  to  the  other  written 
notice  of  a  desire  to  have  an  arbitration  of  the 
matter  or  matters  in  dispute  and  name  therein 
one  of  the  arbitrators,  w^hereupon  the  other  party 
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shall  within  ten  (10)  days  after  the  receijjt  of  such 
notice,  name  another  arbitrator,  and,  in  case  of 
failure  so  to  do,  the  party  who  has  named  an 
arbitrator  shall  have  the  right  to  apply  to  a  Cir- 
cuit Judge  of  the  Circuit  Court  of  the  First  Judi- 
cial Circuit  of  the  Territory  of  Hawaii,  requesting 
liim  to  appoint  an  arbitrator  to  represent  the  party 
so  failing  to  appoint  an  arbitrator,  and  the  two 
arbitrators  thus  appointed  (in  either  manner)  sJiall 
select  and  appoint  a  third  arbitrator,  and  in  the 
event  that  the  two  arbitrators  so  appointed  shall, 
within  ten  (10)  days  after  the  naming  of  the 
second  arbitrator,  fail  to  appoint  the  third  arbitra- 
tor, either  party  shall  have  the  right  to  apply  to 
such  judge  to  appoint  such  third  arbitrator,  and 
the  three  arbitrators  so  appointed  shall  thereupon 
proceed  to  determine  the  matter  or  matters  in 
question,  and  the  decision  of  any  two  of  them  (in- 
cluding the  disposition  of  the  costs  of  the  arbitra- 
tion) shall  be  final,  conclusive  and  binding  upon 
both  parties,  and  judgment  may  be  entered  upon 
such  award  by  the  Circuit  Court  of  the  First  Judi- 
cial Circuit,  unless  the  same  shall  be  vacated,  modi- 
fied or  corrected  as  provided  in  Chapter  116,  Re- 
vised Laws  of  Hawaii  1935,  or  as  the  same  may  be 
amended  or  re-enacted  from  time  to  time,  the  pro- 
visions of  which  said  statute  shall  apply  hereto 
as   fully  as   though   incorporated  herein; 

(f)  That  in  case  the  Lessor  or  the  Lessee  shall 
be  ousted  of  the  possession  of  any  portion  or  por- 
tions of  the  lands  hereby  demised  heretofore  classi- 
fied as  ''Sugar  Cane  Lands"  by  reason  of  the  sue- 
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cessful  assertion  of  a  paramount  title,  the  mini- 
mum rent  shall  be  decreased  for  the  remainder  of 
the  term  at  the  rate  of  Fifteen  Dollars  ($15.00) 
per  acre  per  annum  for  the  said  "Sugar  Cane 
Lands"  of  the  possession  of  which  such  ouster 
shall  have  occurred. 

Provided,  However,  and  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the 
said  rent  or  any  part  thereof  within  thirty  (30) 
days  after  the  same  becomes  due,  whether  the  same 
shall  or  shall  not  have  been  legally  demanded,  or 
shall  become  bankrupt,  or  shall  fail  to  observe  or 
perform  faithfully  any  of  the  covenants  herein  con- 
tained and  on  the  part  of  the  Lessee  to  be  ob- 
served and  performed,  or  shall  abandon  the  de- 
mised premises,  the  Lessor  may  at  once  re-enter 
the  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole,  and  upon  or  without  such 
entry,  at  its  option  terminate  this  lease  without 
service  of  legal  process  and  without  prejudice  to 
any  other  remedy  or  right  of  action  for  arrears 
of  rent  or  for  any  preceding  or  other  breach  of 
contract,  if,  after  WTitten  notice  of  any  such  de- 
fault or  breach  of  contract  shall  have  been  given 
by  the  Lessor  to  the  Lessee  the  Lessee  shall  have 
failed  within  thirty  (30)  days  after  the  receipt  of 
such  written  notice  to  remedy  such  default  or 
breach  of  contract  or  justify  its  failure  so  to  do  to 
the  satisfaction  of  the  Lessor. 

And  It  Is  Hereby  Expressly  Agreed  and  De- 
clared that  the  acceptance  of  rent  by  the  Lessor 
shall  not  be  deemed  to  be  a  w^aiver  by  it  of  any 
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breach  by  the  Lessee  of  any  covenant  hei'ein  con- 
tained, or  of  the  Lessor's  right  to  terminate  this 
lease  for  breach  of  covenant;  that  the  term  "prem- 
ises'' wherever  it  appears  herein,  inchides  and  shall 
be  deemed  or  taken  to  include  (except  where  snch 
meaning  would  be  clearly  repugnant  to  the  con- 
text) all  buildings  and  improvements,  now  or  at 
any  time  hereafter  built  on  the  lands  hereby  de- 
mised, and  all  water  arising  thereon  or  appurten- 
ant thereto,  and  the  term  "Lessor"  in  these  pres- 
ents shall  include  the  Lessor,  its  successors  and  as- 
signs, and  also  that  the  term  "Lessee"  shall  in- 
clude the  Lessee,  its  successors  and  permitted  as- 
signs. 

It  Is  Further  Understood  that  the  term  "build- 
ings and  improvements",  appearing  in  sub-para- 
graph (b)  of  paragraph  Five  ^^5)  relating  to  with- 
drawal by  the  Lessor  of  lands  from  the  operation 
of  this  lease,  appearing  on  page  19  of  this  lease, 
shall  be  deemed  to  include  all  buildings  and  im- 
provements on  lands  so  withdrawn  placed  thereon 
after  the  date  of  the  execution  of  this  lease,  in- 
cluding specifically  but  without  limitation  to  the 
generality  of  the  foregoing  language,  lined  and 
permanent  trunk  line  ditches,  flumes,  roads,  per- 
manent railroad  rails,  culverts,  reservoirs,  syphons, 
fences,  and  dams;  that  the  term  "improvements 
as  shall  have  been  made  prior  to  the  date  of  tlie 
execution  of  this  lease",  appearing  in  the  con- 
demnation clause  on  page  15  hereof,  shall  be 
deemed  to  include  all  improvements  and  buildings, 
including  specifically  but  without  limitation  to  the 
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generality  of  the  foregoing  language,  lined  and 
permanent  trunk  line  ditches,  flumes,  roads,  cul- 
verts, reservoirs,  fences  and  dams  as  shall  have 
been  made  or  constructed  prior  to  the  date  of  the 
execution  hereof;  that  the  term  '' improvements  or 
buildings  made  or  constructed  after  the  dat^^  of 
the  execution  of  this  lease",  appearing  in  said  con- 
demnation clause  on  page  16  of  this  lease,  shall 
be  deemed  to  include  all  improvements  or  build- 
ings made  or  constructed  after  the  date  of  the 
execution  hereof,  including  specifically  but  without 
limitation  the  generality  of  the  foregoing  language, 
lined  and  permanent  trunk  line  ditches,  flumes, 
roads,  culverts,  reservoirs,  fences  and  dams  made 
or  constructed  after  the  date  of  the  execution  of 
this  lease,  it  being  understood  that  all  compensa- 
tion payable  with  respect  to  all  portable  railroad 
rails  and  ties  and  appurtenances,  permanent  rail- 
road rails,  and  agricultural  trade  fixtures  such  as 
water  tanks,  pumps,  syphons,  and  removable  mach- 
inery made  or  constructed  at  any  time  shall  be 
the  sole  property  of  the  Lessee;  that  the  term 
"erections  and  improvements  upon  or  belonging  to 
the  same",  appearing  in  the  provision  with  respect 
to  surrender  of  possession  by  the  Lessee  at  the: 
end  of  the  term  of  this  lease,  or  sooner  determina- 
tion thereof,  or  upon  withdrawal,  appearing  on' 
page  15  hereof,  shall  be  deemed  to  include  all  erec- 
tions and  improvements,  including  specifically  but 
without  limitation  to  the  generality  of  the  forego- 
ing language,  lined  and  permanent  trunk  line 
ditches,   flumes,   roads,   culverts,   reservoirs,   fences 
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and  daiiis  but  shall  not  include  any  portable  rail- 
road rails  and  ties  and  appurtenances,  permanent 
railroad  rails  and  agricultural  trade  fixtures,  such 
as  water  tanks,  piunps,  syphons,  and  removable 
machinery  made  or  constructed  at  any  time. 

In  Witness  Whereof,  the  Lessor  and  Lessee  have 
caused  these  presents  to  be  duly  executed  in  quad- 
ruplicate the  day  and  year  first  above  written. 

(Corj)orate  Seal.) 

OAHU  RAILWAY  AND  LAl^J) 
COMPANY, 

By   /s/  W.   F.   DILLINGHAM, 
Its  President. 

By   /s/  A.  W.  VAN  VALKENBURG, 
Its  Secretary. 

(Corporate  Seal.) 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  JOHN  D.  McKEE, 
Its  President. 

By   /s/  C.   F.   JACOBSON, 

Its  Secretary.  > 

(Duly  Acknowledged.) 

The  original  of  this  document  recorded  as  follows : 
Territory  of  Hawaii,  Office  of  Bureau  of  Convey- 
ances. Received  for  record  this  14th  day  of  Dec.  1937, 
and  recorded  in  Liber  1415  on  pages  73-97,  and  com- 
pared. Signed  M.  N.  Huckestein,  Registrar  of  Con- 
veyances. 
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HONOLULU  PLANTATION  EXHIBIT  9-J 

(Admitted  in  Evidence  12-3-46) 

Office  of  the 

Assistant  Registrar,  Land  Court 

Territory  of  Hawaii 

(Bureau  of  Conveyances) 

Honolulu,  Hawaii,  December  21,  1937 

The  attached  instrument  is  a  true  copy  of  Docu- 
ment Number  42066-42067,  received  for  registra- 
tion in  this  office,  Dec.  21,  1937,  at  3:22  o'clock  p.m., 
and  noted  on  Certificate  of  Title  Nimiber  11500,  and 
also  recorded  in  the  Bureau  of  Conveyances  in 
Liber  1415  Page  254-283. 

Attest: 

(Seal)  /s/  GEORGE  C.  KOHA, 

Assistant    Registrar,    Land    Court,    Territory    of 
Hawaii. 

LEASE 

This  Indenture,  made  this  12th  day  of  March, 
1937,  by  and  between  Bruce  Cartwright,  Trustee 
under  the  Will  and  of  the  Estate  of  Emma  Kale- 
leonalani,  deceased,  hereinafter  called  the  ''Lessor", 
of  the  first  part,  and  Honolulu  Plantation  Com- 
]3any,  a  California  corporation,  carrying  on  busi- 
ness in  the  Territory  of  Hawaii,  with  Post  Office 
address,  care  C.  Brewer  and  Company,  Limited, 
Box  3470,  Honolulu,  Hawaii,  hereinafter  called  the 
"Lessee",  of  the  second  part. 
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AVitnesseth : 

That  the  Lessor,  in  consideration  of  the  rent 
hereinafter  reserved,  and  of  the  covenants  herein 
contained  and  on  th  part  of  the  Lessee  to  be  ob- 
serA^ed  and  performed,  and  the  surrender  by  the 
Lessee  and  the  cancellation  of  the  following  leases 
as  of  December  31,  1936,  to-wit: 

(1)  Lease — Bruce  Cartwright,  Trustee  of 
the  Estate  of  Queen  Emma  Kaleleonalani,  de- 
ceased to  Honolulu  Sugar  Company,  dated  Au- 
gust 2,  1898,  and  recorded  in  the  office  of  the 
Registrar  of  Conveyances,  in  Honolulu,  in 
Book  184,  Page  288,  which  said  lease  was  as- 
signed by  Honolulu  Sugar  Company  to  Hono- 
lulu Plantation  Company  under  date  of  Sep- 
tember 28,  1899,  duly  recorded  in  the  aforesaid 
office  in  Book  202,  Page  99; 

(2)  Lease — Bruce  .Cartwright,  Trustee  of 
the  Estate  of  Queen  Emma  Kaleleonalani,  de- 
ceased, to  Honolulu  Plantation  Company, 
dated  September  1,  1908,  recorded  in  the  afore- 
said office  in  Book  298,  Page  480; 

held  by  the  Lessee,  does  hereby  demise  and  lease 
unto  the  Lessee:  All  the  land  situate  at  Halawa, 
District  of  Ewa,  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  containing  an  area  of  3045.353 
acres,  being  (1)  portions  of  the  land  set  forth  and 
described  in  Land  Court  Original  Certificate  of 
Title  No.  11500  issued  to  Bruce  Cartwright,  Trustee 
under  the  Will  and  of  the  Estate  of  Emma  Kale- 
leonalani, deceased,  as  set  forth  on  a  plan  of  said 
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IcUkI  filed  vvitli  Amended  Application  No.  966  in 
said  Land  Court  avS  Lots  B  and  C,  having  a  net 
area  of  1886.783  acres,  and  (2)  all  the  forest  land 
lying  mauka  of  the  land  firstly  described  herein  as 
Lot  C,  being  a  portion  of  R.  P.  6717  L.  C.  Aw. 
7712  and  8516B  to  M.  Kekuanaoa  and  Kamaikui, 
bounded  on  the  South  by  the  land  of  Moanalua,  on 
the  North  by  the  land  of  Halawa  owned  by  the 
Trustees  of  the  Estate  of  B.  P.  Bishoj),  deceased, 
on  the  East  by  the  land  of  Heeia  at  the  crest  of 
the  Koolau  Range,  and  on  the  West  by  Lot  C  of 
the  land  firstly  herein  described,  containing  an  area 
of  1185  acres,  more  or  less. 

Classification  of  net  area  demised: 

1936  Cane  (acres)  :  515.41. 

Cane  Lands — Contributory  (acres):  56.50;  Avail- 
able for  cane  (acres) :  20.4. 

^Fotal   (acres) :  592.31. 

Forest  Reservation  Lands   (acres)  :  1185. 

Miscellaneous  Lands  (acres)  :  1268.043. 

Total  area  (acres)  :  3045.353. 
said  land  being  more  particularly  delineated  on  the 
plan  hereinbefore  referred  to  for  all  areas  except 
the  Forest  Reserve  land. 

Together  with  all  the  buildings  and  improve- 
ments thereon,  excepting  and  always  reserving  out 
of  this  demise; 

(a)  The  pole  and  wire  lines  of  the  Hawaiian 
Electric  Company,  Limited,  as  shall,  at  the  com- 
mencement of  the  term  of  this  lease,  have  been  con- 
structed over  and  across  portions  of  the  lands  here- 
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by  demised,  together  ^Yitll   all  rights  appurtenant 
thereto ; 

(b)  All  lands  which  the  Lessor  ma}^  require  or  deem 
necessary  or  desirable  as  rights-of-way  for  pole  and 
wire  lines  of  all  kinds  to  be  constructed  and  main- 
tained by  him  or  his  assigns  (either  in  addition  to  or 
in  substitution  for  any  existing  pole  and  wire  lines) 
u])oii,  OATr  or  across  the  lands  hereby  demised  from 
any  point  or  points  in  any  direction,  including  all 
reasonable  right  of  entry  upon  the  demised  prem- 
ises for  the  construction,  repair  and  maintenance 
of  the  same  in  efficient  use  and  condition;  it  being 
understood  and  agreed  that  the  Lessor's  rights  in 
this  respect  will  be  exercised  in  such  manner  as  to 
occasion  the  Lessee  the  least  possible  interference 
with  its  use  of  the  demised  premises; 

(c)  The  right  unto  the  Lessor  reasonably  to 
use,  in  common  with  the  Lessee,  such  roads  and 
trails  as  may  exist  upon  the  lands  hereby  demised; 

And  subject  to  that  certain  agreement  entered 
into  by  the  Lessor  with  the  Board  of  Agriculture 
and  Forestry  of  the  Territory  of  Hawaii  surrender- 
ing to  the  care,  custody  and  control  of  said  Board 
for  forestry  purposes  only,  the  land  hereby  demised 
lying  within  the  Forest  Reserve,  as  described  on 
page  2  hereof  under  paragraph  (2)  having  an  area 
of  1185  acres  more  or  less  and  which  agreement  has 
a  termination  date  of  August  13,  1939. 

To  have  and  to  hold  the  same  unto  the  Lessee 
from  the  first  day  of  January,  1937,  for  the  term 
of  twenty-nine  (29)  years  thence  next  ensuing,  the 
Lessee  yielding  and  paying  therefore  yearly  and 
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every  year  during  the  said  term  unto  the  Lessor 
rent  as  follows: 

(1)  During  the  first  three  and  one-half  (Si/o) 
years  of  said  term  rental  equivalent  to  and  in  the 
same  amount  reserved  and  payable  to  the  Lessor 
under  the  aforesaid  leases  of  the  lands  hereby  de- 
mised and  which  are  surrendered  and  cancelled  as 
of  December  31,  1936. 

(2)  During  the  remaining  twenty-five  and  one- 
lialf  (25%)  years  rent  as  follows: 

A.     MINIMUM  RENTAL 

All  annual  minimum  rent  shall  be  payable  in  two 
equal  payments,  each  in  advance  on  the  first  day 
of  January  and  the  first  day  of  July  in  each  and 
oyeiy  year  during  the  continuance  of  this  lease, 
without  any  deduction,  and  the  minimum  rent  for 
the  first  one-half  year  and  the  annual  minimum 
rent  for  each  calendar  year  thereafter  for  the  land 
under  each  classification  shall  be  as  follows: 

I.    CANE  LANDS 

The  minimum  rent  for  the  land  hereby  demised 
which  is  classified  as  "Cane  Lands"  and  which  com- 
prises five  hundred  ninety-two  and  thii*ty-one  Inui- 
dredths  (592.31)  acres,  including  five  hundred  fif- 
teen and  forty-one  hundredths  (515.41)  acres  of 
land  under  cane  cultivation  during  1936,  fifty-six 
and  fifty  hundredths  (56.50)  acres  of  land  contribu- 
tor}'  to  such  cane  land,  such  as  field  roads,  ditches, 
reservoirs,  railroads,  stables,  and  camp  sites,  and 
twenty  and  forty  hundredths  (20.40)  acres  of  land 
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immediatelj^  mauka  of  the  1936  cane  lands  which 
is  now  available  for  planting  shall  be  Eight  Thou- 
sand Eight  Hundred  Eighty-four  and  65/100  Dol- 
lars ($8,884.65)  per  annum,  it  being  understood 
that  the  minimum  rent  for  the  period  from  July  1, 
1940  to  December  31,  1940  shall  be  Four  Thousand 
Four  Hundred  Forty-two  and  33/100  Dollars 
($4,442.33)  payable  in  advance  on  July  1,  1940  and 
the  first  installment  of  the  annual  minimiun  rental 
herein  provided  shall  be  payable  in  advance  on 
January  1,  1941.  Said  minimum  rent  shall  be  de- 
creased for  the  remainder  of  the  term  at  the  rate 
of  Fifteen  Dollars  ($15.00)  per  acre  per  annum 
for  each  acre  of  "Cane  Lands"  which  may  be  re- 
quired, taken  or  condemned  for  road  or  other  public 
purposes  or  in  respect  of  which  the  Lessor  is  un- 
able to  maintain  the  Lessee  in  peaceable  posses- 
sion, and  the  Lessor  shall  refund  to  the  Lessee  the 
unearned  portion,  if  any,  of  the  semi-annual  install- 
ment of  the  rent  which  shall  have  been  paid  in 
advance. 

II.     FOREST  RESERVATION  LANDS 

No  minimum  rent  shall  be  paid  for  the  land 
hereby  demised  which  is  classified  as  "Forest  Res- 
ervation Lands",  comprising  One  Thousand  One 
Hundred  Eighty-five   (1185)  acres. 

III.     MISCELLANEOUS  LANDS 

The  minimum  rent  for  the  land  hereby  demised 
which  is  classified  as  "Miscellaneous  Lands",  com- 
prising twelve  hundred  sixty-eight  and  forty-three 
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thousandths  (1268.043)  acres,  shall  be  at  such  rate 
per  acre  per  annirni  for  each  acre  thereof  used  for 
the  growing-  of  sugar  cane  as  shall  be  determined 
b,y  the  Lessor  from  time  to  time,  and  shall  in  eacli 
instance  begin  when  the  planting  of  sugar  cane 
thereon  shall  be  commenced  and  shall  cease  upon 
tlie  rental  due  date  next  succeeding  the  date  on 
which  cultivation  thereof  shall  have  ceased. 

B.     PERCENTAGE  RENTAL 

The  percentage  rent  for  the  first  one-half  yea]- 
and  for  each  calendar  year  thereafter  for  the  land 
imder  each  classification  shall  be  determined  by 
ascertaining  the  sum,  in  cash,  of  the  following: 

I.  Five  per  centum  (5%)  of  the  gross  value  of 
the  ninety-six  degree  (96°)  centrifugal  raw  sugar 
or  its  equivalent  produced  during  said  one-half  year 
and  each  calendar  year  thereafter  from  cane  grown 
on  the  lands  under  each  classification,  valued  at  the 
full  New  York  market  price,  Hawaiian  basis,  of 
ninety-six  degrees  (96°)  centrifugal  raw  sugar  (at 
present  officially  reported  from  time  to  time  by 
the  Hawaiian  Sugar  Planters'  Association,  and  in 
case  such  official  reports  are  discontinued,  such 
othei'  base  price  as  may  be  mutually  agreed  upon  or 
as  may  be  determined  by  means  of  arbitration  as 
is  hereinafter  provided)  or  its  equivalent  averaged 
for  each  day,  including  Sundays  and  holidays,  for 
the  period  of  said  one-half  year  and  each  calendar 
year  thereafter,  without  any  deduction,  to  which 
shall  be  added  any  bounties,  benefit  payment  or  re- 
funds received  by  the  Lessee  on  account  of  sugar 
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l^rodiiced  during  said  one-half  year  and  each  cal- 
endar year  thereafter  in  addition  to  the  amount  re- 
ceived hj  the  Lessee  on  account  of  the  sale  of  sugar ; 

2.  Five  per  centiun  (5%)  of  the  gross  proceeds, 
without  any  deduction,  received  by  the  Lessee  from 
the  sale  of  each  form  of  by-product  of  sugar  or 
sugar  cane  produced  from  cane  grown  on  the  lands 
hereby  demised  during  said  one-half  year  and  eacli 
calendar  year  thereafter; 

3.  Five  per  centum  (5%)  of  the  gross  proceeds, 
Avitbout  any  deduction,  received  by  the  Lessee  from 
the  sale  of  products  and  by-products  of  any  kind, 
other  than  sugar  or  sugar  cane,  or  by-products  of 
sugar  or  sugar  cane  produced  or  derived  from  the 
lands  hereby  demised  during  said  one-half  yeai- 
and  each  calendar  year  thereafter; 

It  is  understood  that  in  the  event  the  Lessee  shall 
after  December  31,  1965  produce  96°  centrifugal 
raw  sugar  or  its  equivalent  from  cane  grown  on  the 
lands  under  each  classification  during  the  term 
hereof,  or  receive  proceeds  from  the  sale  of  any 
form  of  by-products  of  sugar  or  sugar  cane  pro- 
duced from  cane  grown  on  the  demised  premises 
during  the  term  hereof  or  shall  receive  proceeds 
from  the  sale  of  products  or  by-products  of  any 
kind  whatsoever  other  than  sugar  or  sugar  cane 
produced  or  derived  from  the  demised  premises 
during  the  term  of  this  lease,  the  Lessor  shall  re- 
ceive 5%  of  the  gross  value  of  such  96°  centrifugal 
raw  sugar  or  its  equivalent,  determined  as  herein- 
above provided,  or  5%  of  such  gross  proceeds  as 
the  case  may  be; 
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The  anioiint  of  the  percentage  rent  payable  for 
tlie  land  under  each  classification  shall  be  the 
amount,  if  any,  by  which  the  percentage  rent  for 
tlic  land  under  each  classification  for  said  one-half 
yviw  and  each  calendar  year  thereafter  exceeds  the 
niinimuni  rent  for  the  land  under  each  such  classifi- 
cation for  said  one-half  year  and  each  calendar 
year  thereafter,  and  such  amounts  shall  be  paid 
by  the  Lessee  to  the  Lessor  within  thirty  (30) 
days  after  the  end  of  said  one-half  year  and  each 
calendar  year  thereafter;  provided,  however,  that 
file  Lessee  may  estimate  the  amount  of  rent  due  in 
case  final  figures  are  not  available  within  said  thirty 
days;  such  estimated  amounts  and  rent  paid  in 
accordance  therewith  shall  be  subject  to  adjustment 
wIk'U  final  figures  are  obtainable. 

In  addition  to  the  minimum  and  percentage 
rental  hereinabove  provided  for,  the  Lessee  shall 
yield  and  pay  yearly  and  every  year  during  the  said 
term  unto  the  Lessor  the  following  rentals: 

C.     BUILDING  AND  IMPROVEMENT 
RENTAL 

An  annual  rent  of  One  Hundred  Dollars  ($100.) 
for  the  use  of  the  buildings  and  other  improvements 
which  were  on  the  demised  premises  on  January  1, 
1937,  to  be  paid  in  two  equal  payments,  each  in 
advance  on  the  first  day  of  July  and  the  first  day 
of  January  in  each  and  every  year  during  the  con- 
tinuance of  this  lease,  after  July  1,  1940,  without 
any  deduction,  the  first  of  such  payments  to  be 
made  on  the  first  day  of  July,  1940.     In  the  event 
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the  demised  premises  or  any  part  thereof  shall  be 
required,  taken  or  condemned  by  any  public  au- 
thority for  any  i^ublic  use  and  by  reason  of  such 
taking  the  Lessor  shall  receive  compensation  for 
buildings  and  improvements  which  were  on  the 
demised  premises  on  January  1,  1937  or  which  shall 
have  been  subsequently  thereto  rebuilt,  recon- 
structed, or  replaced,  then  the  annual  rent  for  the 
use  of  the  buildings  and  improvements  shall  be  de- 
creased at  the  rate  of  six  per  centum  (6%)  of  the 
amount  of  the  compensation  so  received  by  the 
Lessor,  but  in  the  event  the  sum  so  ascertained 
exceeds  $100.,  the  Lessee  shall  not  be  entitled  to 
any  credit  whatsoever  for  such  excess. 

And  the  Lessor  hereby  covenants  with  the  Lessee 
that,  upon  payment  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  obserA^ance  and  performance 
of  the  covenants  by  the  Lessee  hereinafter  con- 
tained, and  the  surrender  and  cancellation  of  the 
leases  held  by  the  Lessee  as  hereinabove  mentioned, 
the  Lessee  shall  peaceably  hold  and  enjoy  the  prem- 
ises hereby  demised  for  the  said  term  without  hin- 
drance or  interruption  by  the  Lessor  or  any  other 
person  or  persons  lawfully  or  equitably  claiming 
by,  through,  or  under  him;  and  without  limitation 
upon  the  general  right  hereby  granted  to  use  th(^ 
lands  hereby  demised  for  any  purpose  not  herein 
specifically  reserved,  restricted  or  denied,  the 
Lessee  shall  have  the  right  upon  all  lands  hereby 
demised,  including  Forest  Reservation  Lands,  to 
prospect,  dig,  bore,  drill,  and  tunnel  for  water,  and 
to  build  dams,  construct  piunping  stations,  and  to 
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dig,  excavate  and  otherwise  construct  reservoirs 
thereon  for  the  storage  of  water,  and  to  dig,  lay, 
l)nre  and  construct  ditches,  pipe  lines,  water  courses, 
tunnels  and  flumes  thereon  for  conducting  or  lead- 
ing water  to  the  dams  and  reservoirs; 

And  the  Lessee  hereby  covenants  with  the  Lessor 
as  follows: 

That  it  (the  Lessee)  mil  pay  the  said  rent  in 
lawful  currency  of  the  United  States  at  the  office  of 
the  Lessor  in  Honolulu,  in  manner  aforesaid,  w^itli- 
out  any  notice  or  demand; 

That  it  will  also  pay,  when  and  as  the  same 
become  due  and  payable,  all  taxes,  rates,  assess- 
ments, impositions,  duties,  charges  and  other  out- 
goings of  every  description  to  which  the  demised 
premises  or  the  Lessor  or  Lessee  in  respect  thereof 
aie  now,  or  may  during  the  said  term  become  liable, 
and  whether  the  said  taxes,  rates,  assessments,  im- 
])ositions,  duties,  charges  and  other  outgoings  are 
or  shall  be  assessed  to  or  be  payable  or  discharge- 
a])le  by  law  by  either  the  Lessor  or  Lessee,  includ- 
ing all  assessments  or  charges  for  any  permanent 
l)enetit  or  improvement  of  the  premises  hereby  de- 
mised or  any  part  thereof,  made  under  any  better- 
ment law  or  otherwise,  or  any  assessments  or 
cliarges  for  sewerage  or  street  or  sidewalk  improve- 
ment or  municipal  or  other  charges  which  may  be 
legally  imposed  upon  the  said  premises,  or  to  which 
the  said  premises  or  any  part  thereof  or  the  Lessor 
or  Lessee  in  respect  thereof  are  now^  or  may  during 
the  said  term  become  liable;  provided,  however, 
that  if  any  such  assessments  or  charges  shall  be 
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paj'able  or  may  be  paid  in  installments,  the  Lessee 
may  elect  to  pay  the  same  by  installments  and  shall 
l)e  required  to  pay  only  those  installments  which 
may  become  due  and  payable  during  the  term  of 
this  lease; 

That  it  will,  at  its  own  expense,  during  the  whole 
of  the  said  term,  make,  build,  maintain,  and  repair 
all  fences,  sewers,  drains  and  roads  which  may  be 
required  by  law  to  be  made,  built,  maintained  and 
repaired  upon  or  in  connection  with  or  for  the  use 
of  the  said  premises  or  any  part  thereof;  and  also 
build  all  fences  which,  in  the  judgment  of  the 
Lessor,  may  be  necessary  to  protect  the  reversion 
in  any  manner,  and  such  also  as  may  be  necessary 
to  prevent  cattle,  horses,  and  other  grazing  animals 
from  straying  from  the  lands  hereby  demised  onto 
adjoining  lands; 

That  it  will,  at  its  own  expense,  during  the  whoh^ 
of  the  said  term,  well  and  substantially  repair, 
maintain,  amend  and  keep  all  buildings,  reservoirs, 
dams,  ditches,  tunnels,  flumes,  water  courses,  wells 
and  other  improvements  and  boundary  monuments 
now  or  hereafter  built,  made  or  constructed  on  the 
lands  hereby  demised  and  all  necessary  reparations 
and  amendments  whatsoever  in  good  order  and  con- 
dition (excepting,  however,  such  improvements  and 
buildings  as  are  of  no  value  whatsoever  to  the  inter- 
est of  the  Lessor  and  such  as  have  been  destroyed 
or  irreparably  damaged  by  Act  of  God  or  the  pub- 
lic enemy)  ;  and  also,  at  its  own  expense,  during 
the  whole  of  said  term,  rebuild  any  and  all  build- 
ings that  may  be  destroyed  by  fire  within  a  reason- 
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able  time  vA'i'.'V  sucii  desti-iu'tiui],  unless  any  Jniild- 
ing  so  destroyed  was  of  no  value  to  the  interest  of 
the  Lessor; 

That  it  wil]  permit  the  Lessor  and  his  agents,  at 
all  reasonable  times  during  the  said  term,  to  enter 
the  demised  premises  and  examine  the  state  of  re- 
l)air  and  condition  thereof  and  will  repair  and 
make  good  all  defects  of  which  notice  shall  have 
been  given  by  the  Lessoi-  or  his  agents  with  promj)t 
expedition  after  the  receipt  of  such  notice. 

That  it  will  during  the  whole  of  the  said  term 
keep  the  demised  premises  in  a  strictly  clean  and 
sanitary  condition  and  observe  and  perform  all  the 
laws,  ordinances,  rules  and  regulations  relating  to 
health  and  sanitation  for  the  time  being  applicable 
in  the  premises,  and  will  indemnify  the  Lessor  and 
the  estate  and  effects  of  the  said  Emma  Kaleleona- 
lani,  deceased,  against  all  actions,  suits,  damages 
and  claims  by  whomsoever  brought  or  made  by 
reason  of  the  nonobservance  or  nonperformance  of 
such  laws,  ordinances,  rules  and  regulations  or  of 
this  covenant; 

That  it  will  plant  and  complete  prior  to  January 
1,  1946,  a  barrier-forest  zone  of  a  width  to  be  deter- 
mined by  mutual  agreement  and  varying  with  the 
terrain,  using  trees  and  methods  of  i3lanting  satis- 
factory to  the  Lessor  within  and  along  the  makai 
boundary  of  the  Forest  Reservation  and  will  there- 
after care  for  the  trees  and  where  necessary  to 
secure  a  full  stand,  will  replant  where  trees  shall 
die  or  be  destroyed;  and  will  not  cut  down,  fell  or 
injure,  or  suffer  to  be  cut  down,  felled  or  injured, 
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such  trees  within  the  aforesaid  barrier-forest  except 
ill  makins:  improvement  thinnings: 

That  it  will  plant  and  complete  the  planting  prior 
to  .January  1,  1946,  of  timber  trees  of  commercial 
value  of  species  and  also  in  a  manner  satisfactory 
to  the  Lessor  on  all  areas  suitable  to  timber  trees  i 
below  the  Forest  Reservation  which  are  not  suit- 
able to  other  crops  and  which  are  reasonably  acces- 
sible for  such  purpose,  such  areas  to  be  determined 
by  mutual  agreement;  and  will  thereafter  care  for 
the  trees  and  where  necessary  to  secure  a  full  stand 
will  replant  where  trees  shall  die  or  be  destroyed: 
and  will  not  cut  down,  feU  or  injure,  or  suffer  to 
be  cut  down,  felled  or  injured,  any  trees  or  saplings 
now  or  hereafter  growing  upon  the  lands  hereby 
demised,  ^^^thout  ^^'ritten  permission  from  the 
Lessor  except  in  making  improvement  thinnin,2s 
and  in  preparing  land  for  intensive  cultivation,  the 
intent  of  this  covenant  being  to  provide  for  a  future 
su])ply  of  mature  timber  and  in  making  improve- 
ment thinnings  to  furnish  the  Lessee  with  fuel, 
posts,  poles,  timber  and  other  forest  products: 

That,  except  as  hereinbefore  expressly  pro^dded, 
the  Lessee  will  not  use  the  Forest  Reservation 
J^ands  herein  demised  for  any  other  purpose  than 
as  Forest  Reservation,  and  will  at  all  times  during 
the  said  term  administer  the  same  m  cooperation 
with  Forestry  authorities  of  the  Territory  of  Ha- 
waii for  the  time  being  according  to  the  improved 
methods  adapted  to  a  water  conserving  forest: 

That  it  will,  at  all  times  during  the  said  term, 
foster  and  encourage  the  natural  reforestation  of 
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the  Forest  Reservation  Lands  hereby  demised,  and 
in  i^roseciiting  any  work  of  developing  water  there- 
on and  of  diverting  such  water  therefrom  will  take 
all  reasonable  and  needful  precautions  to  prevent 
unnecessary  injury  to  the  natur-al  or  planted  forest 
growth ; 

That  it  will,  at  all  times  during  the  said  term, 
take  all  reasonable  precautions  to  keep  cattle, 
horses  and  other  grazing  animals  out  of  the  Forest 
Reservation  Lands  and  to  prevent  forest  fires  oc- 
curring thereon,  and  in  case  such  fires  shall  occur 
will  use  all  reasonable  means  at  its  command  or 
under  its  control  in  having  such  fires  speedily  ex- 
tinguished ; 

That,  whenever  requested  by  the  Lessor  so  to 
do,  the  Lessee  will,  within  six  (6)  months  from 
the  date  of  such  request,  at  its  own  charge  and 
expense,  make  and  thereafter  maintain  during  the 
whole  of  the  said  term  such  fencing  as  the  Lessor 
may  deem  necessary  to  protect  the  Forest  Reserva- 
tion Lands  hereby  demised  from  the  intrusion  of 
cattle,  horses,  and  other  grazing  animals; 

That  it  will  from  time  to  time  and  at  least  once 
each  year  during  the  said  term,  make  a  careful 
inspection  of  the  Forest  Reservation  Lands  hereby 
demised,  and  will  during  the  month  of  January  in 
each  year  (beginning  1942)  submit  to  the  Tiessor  a 
written  report  (in  duplicate)  of  the  results  of  such 
inspection,  stating  whether  or  not  any  animals  det- 
rimental to  the  forest  cover  or  forest  lands,  or 
evidence  thereof,  or  any  other  damage  to  or  im-* 
proper  use  of  said  forest  cover  or  forest  lands. 
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were  observed,  and  reporting  on  the  general  condi- 
tion of  the  forest  cover  and  the  state  of  repair  and 
condition  of  any  fences  erected  for  the  protection 
of  the  Forest  Reservation  Lands; 

That  it  will,  in  connection  with  any  water  in- 
vestigation, development,  construction,  extension 
and  operation  on  the  demised  lands  hereinabove 
authorized,  furnish  to  the  Lessor  from  time  to 
tune,  and  not  less  frequently  than  once  each  year 
during  the  term  of  this  lease,  a  full  and  complete 
report  and  statement  (in  duplicate)  of  all  work 
done,  together  with  copies  of  all  reports,  surveys, 
maps,  plans  and  other  records  secured  in  connec- 
tion with  such  work;  and  will  also  keep,  in  a  man- 
ner satisfactory  to  the  Lessor,  complete  record?  of 
the  quantity  of  water  developed,  if  any,  and  will 
furnish  copies  of  such  records  to  the  Lessor  not 
less  frequently  than  once  in  each  year  of  the  term 
of  this  lease,  and,  in  the  event  that  the  Lessee 
shall  develop  water  on  lands  not  herein  demised 
in  such  a  mamier  that  the  flow  of  water  therefrom 
becomes  mixed  with  the  water  developed  on  the 
demised  lands,  will  install  and  operate  adequate 
water-measuring  equipment  and  will  make,  keep 
and  furnish  the  Lessor  sufficient  gaugings  and  rec- 
ords accurately  to  determine  the  quantit}^  of  water 
developed  on  the  lands  hereby  demised; 

That  it  will  also,  as  soon  as  i?  reasonably  practic- 
able after  the  end  of  each  calendar  year  during  the 
term  of  this  lease,  furnish  the  Lessor  a  full  and 
complete  written  report  (in  duplicate)  which  shall 
show    (1)    the   acreage   of   cane   harvested   during 
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such  year  on  the  demised  premises  segregated  as 
to  plantation  fields,  and  further  segregated  as  to 
''Cane  Lands,"  and  ''Miscellaneous  Lands,''  as 
classified  hereinbefore,  and  specifying  the  respec- 
tive tonnages  of  cane  and  raw  sugar,  and  crop 
cycles  in  months,  for  each  of  such  fields  and  classi- 
fied areas,  together  with  a  list  of  areas  by  fields 
plamied  to  be  harvested  during  the  following  cal- 
endar year;  (2)  the  total  tonnaae  of  raw^  sugar 
produced  during  the  preceding  calendar  year  by  the 
Lessee  from  cane  grown  on  all  land  controlled  by 
the  Lessee;  and  (3)  the  quantities  of  each  form  of 
by-product  of  sugar  or  sugar  cane  produced  during 
the  preceding  calendar  year  by  the  Lessee  from 
cane  grown  on  the  demised  premises,  together  with 
the  quantities  sold,  amoimts  of  gross  proceeds  re- 
ceived, the  year  during  which  such  by-products 
were  produced  and  the  quantities  remaining  un- 
sold at  the  close  of  such  preceding  year; 

That  it  will  also,  as  soon  as  is  reasonably  prac- 
ticable after  the  end  of  each  calendar  year  during 
the  term  of  this  lease,  furnish  the  Lessor  a  full 
and  complete  written  report  (in  duplicate)  which 
shall  show  the  quantities  of  each  form  of  product 
and  by-product,  other  than  sugar  or  sugar  cane  or 
by-products  of  sugar  or  sugar  cane,  produced  on 
the  demised  premises  during  the  term  of  this  lease, 
and  which  were  sold  during  such  calendar  year,  to- 
gether with  the  amomits  of  gross  proceeds  received 
from  the  sale  of  each  such  other  products; 

That  in  the  event  that  any  part  or  parts  of  the 
demised  lands   at   any  time   or  times   during  the 
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term  of  this  lease,  with  the  written  consent  of  the 
Lessor  as  hereinafter  provided,  shall  be  sul)let  by 
the  Lessee  to  others  for  a  term  at  will  or  at  suffer- 
ance, or  in  the  event  the  Lessee  shall  enter  into  any 
cropping  agreements  with  respect  to  the  demised 
premises  or  any  part  thereof,  the  Lessee  will,  as 
soon  as  is  reasonably  practicable  after  the  end  of 
each  calendar  year  during  the  continuance  of  an> 
such  sublease,  or  cropping  agreement,  furnish  the 
Lessor  with  a  full  and  complete  written  report  (in 
duplicate)  which  shall  show  the  location  and  area 
of  each  i)arcel  of  land  so  sublet,  or  made  subject  to 
a  cropping  agreement,  together  with  the  term  and 
rent  or  share  reserved; 

That  the  Lessee  will  at  all  times  during  the  usual 
office  hours,  permit  the  Lessor  or  his  authorized 
agents  and  employees  to  have  free  access  to  all  of 
its  books  or  account,  contracts,  and  papers  relative 
to  the  business  carried  on  by  it  in  respect  of  the 
])remises  hereb}^  demised  in  so  far  as  such  books 
of  account,  contracts  and  papers  shall  pertain  di- 
rectly to  the  determination  of  the  gross  value  of  raw 
sugar  or  to  the  determination  of  the  amount  of 
gross  proceeds  hereinabove  mentioned  and  to  ex- 
amine the  same  and  make  copies  thereof  or  an\ 
part  thereof,  and  generally  to  take  and  use  such 
reasonable  means  as  the  Lessor  shall  deem  fit  for 
ascertaining  that  the  accoimts  furnished  by  the 
Lessee  are  full  and  accurate  and  that  the  Lessee 
is  otherwise  faithfully  carrying  out  the  covenants 
herein  contained  and  on  its  pai't  to  be  observed  and 
performed;    and   that   it   Avill    furnish    the   Lesso'- 
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Iieiicefortli  with  copies  of  the  detailed  annual  re- 
ports for  each  year  which  are  submitted  by  the 
Lessee  to  its  stockholders; 

That  it  will  not  make  or  suffer  any  strip  or  waste 
or  unlawful,  improper  or  offensive  use  of  the  prem- 
ises demised  herein; 

That  it  will  not  without  the  prior  consent  in  writ  - 
ing  of  the  Lessor,  mortgage  or  assign  this  lease,  nor 
sublet  for  a  term,  at  will  or  at  sufferance,  or  in  any 
other  manner  whatsoever,  whether  by  cropijin^- 
agreement,  or  otherwise,  part  with  the  i)ossessioii 
of  the  whole  or  any  part  of  the  said  demised  prem- 
ises, but  the  Lessor  shall  not  be  required  to  %i\v 
such  consent  without  such  adjustment  in  rental  as 
he  may  require; 

That  in  case  any  w^ater  shall  be  developed  or  o))- 
tained  by  digging,  boring,  drilling,  or  tunneling  on 
the  demised  premises,  it  will  lead  or  conduct  such 
water  onto  the  cultivated  areas,  and  use  the  same 
in  connection  with  the  operation  of  the  Lessee's 
business,  including  the  irrigation  of  sugar  cane  oi- 
other  crops,  the  development  of  power,  the  water- 
ing of  live  stock,  or  for  domestic  use,  and  none  of 
such  water  shall  be  used  on  any  adjacent  land  or 
sold  to  others  before  first  being  brought  upon  the 
agricultural  lands  hereby  demised; 

That  in  the  use  of  the  demised  premises  for  the 
planting  and  cultivating  of  sugar  cane,  the  Lessee 
will  follow  such  use  in  accordance  with  the  stand- 
ards of  good  husbandry  and  approved  practices  then 
prevailing  in  the  sugar  industry  in  the  Territory  of 
Hawaii,  and  in  the  use  of  the  demised  premises  for 
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any  other  purpose  whatsoever,  the  Lessee  will  fol-  ^ 
low  the  best  of  generally  approved  methods,  and  in 
pursuant  of  these  provisions  and  in  the  exercise  of 
such  use  the  Lessee  shall,  by  proper  construction 
and  use  of  drainage  ditches  and  otherwise,  take  all 
reasonable  precautions  to  prevent  or  arrest  loss  of 
soil  by  erosion,  to  the  end  that  the  rent  payable  I 
imder  this  lease  shall  be  as  large  as  might  reason- 1 
ably  be  expected;  and  will  continue  to  do  so  during  ' 
the  continuance  of  this  lease,  with   all  reasonable 
skill,  care,  prudence  and  diligence,  so  long  as  it  can 
be  done  with  reasonable  profit  to  the  Lessee;  it  be- 
ing understood,  however,  that  in  no  event,  except 
as   hereinbefore   provided,   shall  this   covenant  be 
construed  to  dimmish  the  minimum  rent  as  herein- 
before specified; 

That,  in  the  event  the  Lessee  is  required  to  dis- 
continue or  temporarily  curtail  cane  cultivation  onj 
land  controlled  hy  it,  due  to  Governmental  restric- 
tions or  in  order  that  the  Lessee  may  receive  bene- 
fits from  any  general  crop  reduction  program  ini- 
tiated by  the  Government  or  by  an  association  of 
growers,  it  will  not  discontinue  nor  temporarily  cur-J 
tail  the  cultivation  of  cane  on  the  demised  premises 
in  a  greater  ratio  to  the  required  total  curtailment 
than  the  ratio  the  cane  area  cultivated  on  the  de- 
mised premises  bears  to  the  total  cane  area  culti- 
vated by  the  Lessee; 

That  the  Lessee  will  not,  at  any  time  during  the 
said  term,  on  behalf  of  either  itself  or  others,  ac- 
quire by  purchase  or  exchange  any  title  in  or  to 
any  of  the  kuleanas  or  other  fee  simple  holdings 
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witliin  the  boundaries  of  the  said  demised  jjreni- 
ises  without  first  notifying  the  Lessor  in  writing 
of  its  intention  so  to  do  and  giving  him  (the  Lessoi') 
the  first  opportunity  of  acquiring  the  title  in  such 
holdings,  provided,  however,  that  in  case  the  Lessor 
shall  elect  to  acquire  the  title  in  such  holdings,  and 
does  acquire  the  same,  the  Lessee  shall  thereui^on 
be  offered  the  first  opportunity  of  leasing  the  same 
at  a  rent  which  shall  net  the  Lessor  a  return  of 
six  per  centum  (6%)  on  the  cost  of  the  holdings 
thus  acquired,  for  a  period  of  years  co-terminus 
with  this  lease  and  upon  similar  conditions ; 

That,  in  the  event  the  Lessor  shall  bring  and  sus- 
tain an  action  against  the  Lessee  for  breach  of  any 
covenant  or  condition  herein  contained  or  for  the 
recovery  of  possession  of  the  demised  premises,  the 
Lessee  will  pay  to  the  Lessor  all  costs  and  expenses 
incurred  by  him  in  such  action,  including  a  reason- 
able attorney's  fee; 

That  it  will  not  quarry  any  rock  on  the  demised 
premises  without  the  written  consent  of  the  Lessoi' 
and  that  it  will  not  remove  any  soil  from  the  de- 
mised premises ;  and 

That  at  the  end  of  said  term  or  other  sooner  de- 
termination of  this  lease,  the  Lessee  will  peaceably 
deliver  up  to  the  Lessor  possession  of  the  lands 
hereby  demised,  together  with  all  erections  and  im- 
provements upon  or  belonging  to  the  same,  by 
whomsoever  made,  in  good  repair,  order  and  con- 
dition, except  such  as  are  of  no  value  to  the  Lessor 
and  such  as  have  been  destroyed  or  irreparably 
damaged  by  Act  of  God  or  the  public  enemy. 
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It  Is  Mutually  Understood  and  Agreed  by  the 
parties  hereto  as  follows: 

(a)  That  in  the  event  the  demised  premises  or 
any  part  thereof  shall  be  required,  taken  or  con- 
demned for  any  public  use,  then,  in  every  such  case, 
the  estate  and  interest  of  the  Lessee  in  the  part  of 
the  premises  taken  shall  at  once  cease  and  deter-  j 
mine  and  the  Lessee  shall  not  by  reason  of  such 
taking  be  entitled  to  any  claim  either  against  the 
Lessor  or  others  for  compensation  or  indemnity  for 
the  taking  of  any  land  or  water,  or  any  improve- 
ments or  buildings  as  shall  have  been  made  prior 
to  January  1,  1937.  and  all  compensation  payable 
to  or  to  be  paid  by  reason  thereof  shaU  be  payable 
to  and  be  the  sole  property  of  the  Lessor,  and  the 
Lessee  shall  have  no  interest  in  or  claim  to  such 
compensation  or  any  part  thereof  whatsoever:  pro- 
vided, however,  and  it  is  hereby  agreed  that  such) 
compensation  as  shall  represent  the  value  of  any 
growing  crops  and  cane  stools  shall  be  payable  to 
and  be  the  sole  property  of  the  Lessee,  less  Lessor 'sj 
j)ercentage  rental  interest  therein;  and  such  com- 
pensation as  shall  represent  the  value  of  any  im- 
provements or  buildings  made  or  constructed  after! 
January  1,  1937.  shall  be  divided  between  the| 
Lessor  and  the  Lessee  as  their  interests  shall  ap-l 
])ear.  dependent  upon  the  then  unexpired  term  of  j 
the  lease :  and  it  is  further  agreed  that  if  such  tak- 
ing shall  so  affect  the  remaining  premises  held  bj 
the  Lessee  under  this  lease,  or  so  aifect  the  opera- 
tion of  the  Lessee's  remaining  lands  and  tenancies,] 
or  the  business  being  conducted  thereon  as  to  cause 
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siil)stantial  damage  to  the  Lessee,  then  and  in  that 
event  the  Lessee  shall  have  the  right  to  present  and 
pursue  its  claim  for  damages  and  be  com^jensated 
therefor  so  long  as  such  action  or  the  payment  of 
such  damages  shall  not  affect  nor  diminish  tlie  com- 
pensation payable  to  the  Lessor  upon  condemnation 
as  provided  for  in  this  lease. 

(b)  That  the  term  "by-product  of  sugar  or 
sugar  cane"  as  used  herein  shall  mean  any  product 
which  remains  over  in  the  cultivation  of  sugar  cane 
or  the  manufacture  of  sugar,  and  which  possesses 
an  actual  or  j^otential  value  of  its  own  in  the  form 
in  which  it  remains  over;  and  the  term  "products 
and  by-i)roducts  of  any  kind  other  than  sugar  or 
sugar  cane  or  by-products  of  sugar  or  sugar  cane" 
as  used  herein  shall  mean  any  product  or  by-prod- 
uct which  is  produced  or  derived  from  the  demised 
jjremises  other  than  water  and  sugar  or  sugar  cane 
or  by-products  of  sugar  or  sugar  cane  and  which 
l^ossesses  an  actual  or  potential  value  of  its  own; 
and  that  the  Lessee  shall  not  sell  any  product  de- 
rived from  the  processing  in  whole  or  in  part  of  ^i 
by-product  of  sugar  or  sugar  cane,  nor  any  product 
or  by-product  derived  from  the  processing  in  whole 
or  in  part  of  a  product  other  than  sugar  cane  or 
sugar  without  first  obtaining  from  the  Lessor  writ- 
ten permission  so  to  do,  and  agreeing  with  the- 
Lessor  upon  the  method  by  which  the  percentage 
rental  with  respect  thereto  shall  be  calculated ; 

(c)  That  all  matters  of  disagreement  that  may 
arise  under  this  lease,  which  cannot  ])e  adjusted  b\" 
the  parties  hereto  to  their  mutual  satisfaction,  in- 
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eluding  any  matter  herein  left  to  future  mutual 
agreement,  shall  be  settled  by  arbitration  and  at 
the  desire  of  either  party  shall  be  submitted  to  and 
determined  hj  three  disinterested  arbitratoi's,  one 
to  be  appointed  by  each  of  the  parties  hereto,  and 
either  party  may  give  to  the  other  written  notice 
of  a  desire  to  have  an  arbitration  of  the  matter  or 
matters  in  dispute  and  name  therein  one  of  the 
arbitrators,  whereuj)on  the  other  party  shall  within 
ten  (10)  days  after  the  receipt  of  such  notice,  name 
another  arbitrator,  and,  in  case  of  failure  so  to  do, 
the  party  who  has  named  an  arbitrator  shall  have 
the  right  to  apply  to  a  Circuit  Judge  of  the  Circuit 
Court  of  the  First  Circuit  of  the  Territory  of 
Hawaii,  requesting  him  to  appoint  an  arbitrator 
to  represent  the  party  so  failing  to  ai3point  an 
arbitrator,  and  the  two  arbitrators  thus  appointed 
(in  either  mamier)  shall  select  and  appoint  a  third 
arbitrator,  and  in  the  event  that  the  two  arbitrators 
so  appointed  shall,  within  ten  (10)  days  after  the 
naming  of  the  second  arbitrator  fail  to  appoint  the 
third  arbitrator,  either  party  shall  have  the  right 
to  apply  to  such  judge  to  appoint  such  third  arbi- 
trator, and  the  three  arbitrators  so  appointed  shall 
thereupon  proceed  to  determine  the  matter  or  mat- 
ters in  question,  and  the  decision  of  any  two  of 
them  (including  the  disposition  of  the  costs  of  the 
arbitration)  shall  be  final,  conclusive  and  binding 
upon  ])oth  parties,  and  judgment  may  be  entered 
upon  such  award  by  the  Circuit  Court  of  the  First 
Circuit  unless  the  same  shall  be  vacated,  modified 
or  corrected  as  provided  in  Chapter  116,  Revised 
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Laws  of  Hawaii  1935,  or  as  the  same  may  be  amend- 
ed or  reenacted  from  time  to  time,  the  provisions 
of  which  said  statute  shall  aj)i)ly  hereto  as  fully 
as  though  incorporated  herein; 

(d)  That  in  case  the  Lessor  or  the  Lessee  shall 
be  ousted  of  the  possession  of  any  portion  or  por- 
tions of  the  said  '^Cane  Lands''  by  reason  of  the 
successful  assertion  of  a  paramount  title,  the  mini- 
mum rent  shall  be  decreased  for  the  remainder-  of 
the  term  at  the  rate  of  Fifteen  Dollars  ($15.00)  per 
acre  per  annum  for  ''Cane  Lands"  of  the  pos- 
session of  which  such  ouster  shall  have  occurred; 
I^rovided  however,  that  if  such  ouster  shall  occur 
prior  to  July  1,  1940,  such  decrease  shall  only  be 
made  from  and  after  Jul}^  1,  1940,  and  if  such 
ouster  shall  occur  after  July  1,  1940,  such  decrease 
shall  be  e:ffective  from  and  after  the  date  of  such 
ouster.  In  the  latter  case  the  Lessor  shall  i*efund 
to  the  Lessee  the  unearned  portion,  if  any,  of  the 
semi-annual  installment  of  the  minimmn  rental 
which  shall  have  been  paid  in  advance. 

(e)  That  the  Lessor  shall  have  the  right,  up  to 
and  including  the  30th  day  of  June,  1940,  to  with- 
draw from  the  operation  of  this  lease  at  such  time 
or  times  as  he  may  elect,  such  area  or  ai'eas  as  he 
in  his  sole  discretion  may  select,  of  the  portion  of 
the  demised  premises  outlined  in  red  on  map  hereto 
attached  and  made  a  part  hereof  and  marked  "Ex- 
hibit A,''  such  withdrawals  to  be  progressively  from 
the  Puuloa  Road  and  the  Oahu  Railway  and  Land 
Company's  main  right  of  way  mauka  to  the  new 
Kamehameha  Highway  and  to  consist  of  strips  I'un- 
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ning  as  nearly  parallel  as  is  practicable  with  the 
said  Pimloa  Road. 

And  the  Lessor  Hereby  Covenants  With  the  Les- 
see as  Follows: 

1.  That  in  each  instance  he  will  notify  the  Lessee 
of  his  intention  to  withdraw  the  land  at  least  twelve 
months  prior  to  the  date  of  withdrawal,  such  no- 
tice to  be  given  to  the  Lessee  at  its  office  at.  Aiea 
or  in  Honolulu  at  the  office  of  its  agent,  C.  Brewer 
and  Company,  Limited,  and  such  notice  shall  spe- 
cifically set  forth  the  area  and  description  of  the 
land  to  be  withdrawn,  it  being  the  intention  hereof 
that  such  notice  may  be  given  at  any  time  prioi' 
to  June  30,  1940. 

2.  That  the  Lessor  will  not  withdraw  lands  for 
the  purpose  of  cultivating  sugar  cane  or  knowingly 
sell  or  lease  lands  so  withdrawn  to  third  persons 
for  the  purpose  of  cultivating  sugar  cane  or  pine- 
apples, but  nothing  herein  contained  shall  be 
deemed  to  require  the  Lessor  to  put  any  restrictive 
covenants  of  any  nature  in  any  deed,  agreement  of 
sale,  or  lease  covering  lands  withdrawn  or  exact 
any  agreement  as  to  the  use  of  lands  withdrawn  by 
any  bona  tide  purchaser  or  Lessee  or  inquire  as  to 
the  use  to  which  any  bona  fide  purchaser  or  lessee 
intends  to  put  said  lands. 

3.  If,  pursuant  to  said  notice  of  withdrawal,  pos- 
session of  said  lands  so  withdrawn  is  surrendered 
to  the  Lessor  prior  to  June  30,  1940,  then  the  mini- 
mum rental  hereinabove  provided  for  shall  be  de- 
creased from  and  after  June  30,  1940,  for  the  re- 
mainder of  the  term  hereof  at  the  rate  of  $15.00 
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per  acre  per  annum  for  cane  lands  surrendered  and 
at  such  rate  per  acre  per  annum  as  may  have  been 
fixed  by  the  Lessor  under  the  terms  hereof  as  a 
minimum  rental  for  miscellaneous  lands  used  for 
the  growing  of  sugar  cane,  but  if  possession  of  such 
lands  is  not  surrengered  until  after  June  30,  1940, 
then  the  minimum  rental  hereinabove  provided  for 
sliall  be  decreased  from  and  after  such  date  of 
surrender  for  the  remainder  of  the  term  hereof 
at  the  rate  of  $15.00  per  acre  per  annum  for  cane 
lands  surrendered  and  at  such  rate  per  acre  per 
annum  as  may  have  been  fixed  by  the  Lessor  under 
the  terms  hereof  as  a  minimum  rental  for  the  mis- 
cellaneous lands  used  for  the  growing  of  sugar  cane, 
and  in  the  latter  case  the  Lessor  shall  refund  to  the 
Jjessee  the  unearned  portion,  if  any,  of  the  semi- 
annual installment  of  minimum  rent  which  has 
]3een  paid  in  advance. 

4.  That  he  will  release  the  Lessee  from  all  as- 
sessments or  charges  imposed  under  authority  of 
law  and  required  under  the  terms  of  this  lease  to 
be  paid  by  the  Lessee  to  the  extent  that  said  as- 
sessments or  charges  relate  to  the  areas  withdrawn, 
such  release  to  be  effective  the  date  possession  of 
said  land  is  surrendered  pursuant  to  the  notice  of 
withdraw^al.  The  assessments  or  charges  for  the 
year  in  which  possession  is  surrendered  as  afore- 
said shall  be  pro  rated  between  the  Lessor  and  the 
Lessee  as  of  the  date  possession  of  the  land  is  sur- 
rendered pursuant  to  the  terms  of  the  notice  of 
withdrawal. 

5.  That  the  Lessee  shall  have  the  right  to  harvest 
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the  cane  from  the  then  standing  crops  on  the  land 
surrendered  but  no  ratoons  therefrom  and  shall 
have  the  right  at  its  own  expense  to  remove  all 
rails,  ties,  and  pipe  lines  on  the  land  surrendered. 
The  Lessee  shall  pay  to  the  Lessor  the  percentage 
rental  hereinabove  provided  for  the  standing  crops 
harvested  pursuant  hereto. 

6.  The  Lessee  shall  have  the  option  of  surrender- 
ing possession  of  any  lands  w^ith  respect  to  which 
the  Lessor  shall  have  given  the  twelve  months'  no- 
tice of  withdrawal,  at  any  time  prior  to  the  ex- 
piration of  said  twelve  months'  period  and  in  the 
event  of  such  surrender  the  rental,  assessments,  and 
charges  mentioned  in  j)aragraphs  3  and  4  supra 
shall  be  pro-rated  as  of  the  date  of  such  surrender. 

Provided,  However,  and  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the 
said  rent  or  any  part  thereof  within  thirty  (30) 
days  after  the  same  becomes  due,  whether  the  same 
shall  or  shall  not  have  been  legally  demanded,  or 
shall  become  bankrupt,  or  shall  fail  to  observe  or 
perform  faithfully  any  of  the  covenants  herein  con- 
tained and  on  the  part  of  the  Lessee  to  be  observed 
and  performed,  or  shall  abandon  the  demised  prem- 
ises, the  Lessor  may  at  once  re-enter  the  demised 
premises  or  any  part  thereof  in  the  name  of  the 
Avhole,  and  upon  or  vdthout  such  entry,  at  his  option 
terminate  this  lease  without  service  of  legal  process 
and  without  prejudice  to  any  other  remedy  or  right 
of  action  for  arrears  of  rent  or  for  any  preceding 
or  other  breach  of  contract,  if,  after  written  notice 
of  any  such  default  or  breach  of  contract  shall 
have  been  given  by  the  Lessor  to  the  Lessee,  the 
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Lessee  shall  have  failed  within  thirty  (30)  days 
after  the  reecipt  of  such  written  notice  to  remedy 
such  default  or  breach  of  contract  or  justify  its 
failure  so  to  do  to  the  satisfaction  of  the  Lessor. 

And  It  Is  Hereby  Expressly  Agreed  and  Declared 
that  the  acceptance  of  rent  by  the  Lessor  shall  not 
be  deemed  to  be  a  waiver  by  him  of  any  breach  by 
the  Lessee  of  any  covenant  herein  contained,  or  of 
the  Lessor's  right  to  terminate  this  lease  for  breach 
of  covenant;  that  the  term  '^ Lessor"  in  these  pres- 
ents shall  include  the  Lessor,  his  successors  in  trust 
and  assigns,  and  also  that  the  term  "Leesee"  shall  in- 
clude the  Lessee,  its  successors  and  permitted  assigns. 

It  Is  Mutually  Understood  and  Agreed  as  Follows : 

(a)  That  the  term  ^'buildings  and  improvements 
thereon"  appearing  in  the  clause  on  page  2  of  this 
lease,  reading:  ''together  with  all  buildings  and  im- 
provements thereon  excepting  and  always  reserving 
out  of  this  demise,"  shall  be  deemed  to  include  all 
improvements  and  buildings  on  said  demised  prem- 
ises on  January  1,  1937,  including  sijecifically  but 
without  limitation  to  the  generality  of  the  foregoing- 
language,  buildings,  lined  and  permanent  trunk 
lined  ditches,  flumes,  roads,  culverts,  reservoirs,  tun- 
nels, fences  and  dams  and  the  permanent  railroads' 
shown  on  the  blue  print  hereto  attached,  marked 
"Exhibit  B"  and  made  a  part  hereof,  together  with 
the  appurtenances  thereto; 

(b)  That  the  term  "improvements  or  buildings 
as  shall  have  been  made  prior  to  January  1,  1937," 
appearing  in  the  condemnation  clause  on  page  19 
hereof,  shall  be  deemed  to  include  all  improvements 
and  buildings  made  or  constructed  prior  to  January 
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1,  1937,  including  specifically  but  without  limitation 
to  the  generality  of  the  foregoing  language,  build- 
ings, lined  and  jDermanent  trunk  lined  ditches, 
fiumes,  roads,  culverts,  reservoirs,  tunnels,  fences 
and  dams  as  shall  have  ])een  made  or  constructed 
prior  to  January  1,  1937,  and  the  permanent  rail- 
roads showm  on  said  "Exhibit  B"  hereto  attached, 
and  the  appurtenances  thereto; 

(c)  That  the  term  "improvements  or  Ijuildings 
made  or  constructed  after  January  1,  1937,''  ap- 
pearing hi  said  condemnation  clause  on  page  20 
hereof,  shall  be  deemed  to  include  all  improve- 
ments or  buildings  made  or  constructed  after  Jan- 
uary 1,  1937,  including  specifically  but  without  luni- 
tation  to  the  generality  of  the  foregoing  language, 
l3uildings,  lined  and  permanent  trunk  lined  ditches, 
fimnes,  roads,  culverts,  reservoirs,  tumiels,  fences 
and  dams  made  or  constructed  after  January  1, 
1937;  it  being  understood  that  all  compensation 
payable  with  respect  to  rails  and  ties  of  permanent 
railroads  constructed  after  January  1,  1937,  and 
with  respect  to  all  portable  railroad  rails  and  ties 
and  appurtenances  and  agricultural  trade  fixtures 
such  as  water  tanks,  pmnps,  syphons  and  removai^le 
machinery  made  or  constructed  at  any  time,  shall  be 
the  sole  property  of  the  Lessee;  and 

(d)  That  the  term  "erections  and  imi:)rovements 
upon  or  belongmg  to  the  same"  appearing  in  the 
provision  with  respect  to  the  surrender  of  posses- 
sion by  the  Lessee  at  the  end  of  the  term  of  this 
lease  or  sooner  determination  hereof,  appearing  on 
page  19  hereof,  shall  be  deemed  to  include  all  erec- 
tions and  improvements,  including  specifically  but 
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witliout  limitation  to  the  genorality  of  the  forego- 
ing language,  buildings,  lined  and  i)ermanent  trunk 
lined  ditches,  flumes,  roads,  culverts,  reservoirs, 
tunnels,  fences  and  dams  and  the  permanent  rail- 
roads shown  on  said  ''Exhibit  B"  hereto  attached 
and  made  a  part  hereof,  and  the  appurtenances 
thereto,  but  shall  not  include  any  railroad  rails  or 
ties  of  permanent  railroads  constructed  after  Jan- 
uary 1,  1937,  nor  any  portable  railroad  rails  and 
ties  or  ap])urtenances  noi*  agricultural  trade  fixtures 
such  as  water  tanks,  pumps,  syphons  and  removable 
machinery  made  or  constructed  at  any  time. 

In  Witness  Whereof  the  Lessor  as  such  Trustee 
as  aforesaid  has  set  his  hand,  and  the  Lessee  has 
caused  its  name  and  corporate  seal  to  be  set  by  its 
proper  officers  hereunto  and  to  three  other  instru- 
ments of  the  same  date  and  tenor,  the  day  and  yea]- 
first  above  written. 

/s/  BRUCE  CARTWRIGHT, 
As  Trustee  under  the  Will  and  of  the  Estate  of 
Emma  Kaleleonalani,  deceased. 

HONOLULU  PLANTATION 
COMPANY, 
By   /s/  JOHN  D.  McKEE, 

Its  President. 
By  /s/  C.  F.  JACOBSON, 
Its  Secretary. 
(Duly  Acknowledged) 

The  original  of  this  document  i-ecorded  as  follows : 
^I'erritor}^  of  Hawaii,  Office  of  Bureau  of  Convey- 
ances. Received  for  record  this  21st  day  of  December, 
1937,  and  recorded  in  Liber  1415  on  pages  254-283, 
and  compared.  Signed  M.  N.  Huckestein,  Registrar 
of  Conveyances. 
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HONOLULU  PLANTATION  EXHIBIT  9-K 

(Admitted  12-3-46) 

Bishop  Trust  Company 
Limited 

10/21/'40  by  P.  E.  8. 
11/29/ '40  H. 

October  18,  1940 

C.  Brewer  &  Co.,  Ltd., 

Agents,  Honolulu  Plantation  Company, 

Honolulu,  T.  H. 

Attention:  Mr.  P.  E.  Spalding,  Vice-President. 
Dear  Sirs: 

RE :  Estate  of  S.  M.  Damon 

The  Trustees  of  the  S.  M.  Damon  Estate  are  will- 
ing to  lease  to  the  Honolulu  Plantation  Company 
for  a  term  of  ten  yeai'S  from  the  expiration  of  the 
j)resent  lease,  or  until  December  31,  1953,  unless 
there  is  an  earlier  determination  of  the  Trust,  the 
areas  as  set  forth  imder  the  terms  and  conditioUsS 
specified  below: 

Land  to  be  leased  comprising  fields  now  in  cane 
mauka  of  Kamehameha  Highwaj^  and  makai  of  the 
Highway  fields  92  to  94  inclusive.  (We  miderstand 
fields  95  and  96  are  going  to  be  taken  over  by  the 
U.S.   Army.)     Lease   of  fields   91   and    107   not  to 
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be  renewed  and  these  lands  to  revert  to  the  Estate 
at  the  termination  of  the  present  lease  on  December 
31,  1943.  Fields  97-A  and  97-B,  known  as  the  ''Gore 
Lot,"  to  be  surrendered  to  the  Estate  without  cost 
when  the  present  cane  growing  on  said  land  is 
harvested. 

The  minimum  rental  to  be  $15.00  per  acre  for 
lands  occupied  for  plantation  purposes.  Said  rental 
to  increase  at  the  rate  of  20c  per  acre  per  annum 
for  any  increase  of  $1.00  in  the  average  price  of  96° 
New  York  raws  about  $50,00,  and  proportionately 
for  any  fraction  of  an  increase  of  $1.00,  said  in- 
crease, however,  to  cease  when  the  price  of  96^ 
raws  exceeds  $100.00. 

The  Plantation  to  pay  the  property  taxes. 

If  the  present  Sugar  Act  is  to  continue  in  its 
present  or  a  similar  form,  75%  of  the  Federal  pay- 
ments to  be  added  to  the  New  York  basis  price  to 
determine  the  average  price  of  96°  raw  sugars 
which  fixes  the  rental  value  basis. 

All  areas  not  in  sugar  cane  and  not  used  for 
ditches  or  railroads  may  be  withdrawn  b}^  the  Es- 
tate's giving  sixty  days'  notice,  without  penaltv  to 
the  Estate,  including  airy  reduction  in  rent. 

The  Damon  Estate  to  have  an  easement  over  the 
roads  so  as  to  give  proper  ingress  and  egress  to 
the  lands  mauka  of  fields  82  to  89,  also  to  have  the 
privilege  of  laying  water  pipes  along  such  roads  at 
such  times  as  the  fields  have  just  been  harvested  in 
order  not  to  interfere  with  plantation  operations. 
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If  these  terms  are  agreeable  a  formal  lease  can 
then  be  drawn  up. 

Very  truly  yours, 

/s/  J.  WATERHOUSE, 
/s/  E.  H.  WODEHOUSE, 
/s/  W.  F.  FREAR, 
/s/  J.  E.  RUSSELL, 
Trustees  under  the  Will  of  Samuel  Mills  Damon, 
Deceased. 

C.  Brewer  and  Company 
Limited 

October  21st,  1940 

This  Letter  No.  9870-PES 

Trustees  under  the  Will  of 

Samuel  Mills  Damon,  Deceased 
c/o  Bishop  Trust  Company,  Ltd. 
Honolulu,  T.  H. 

Dear  Sirs: 

RE:  Estate  of  S.  M.  Damon 

We  have  for  acknowledgement  your  letter  of 
October  18,  1940  containing  an  offer  to  lease  to  the 
Honolulu  Plantation  Company  certain  lands  of  the 
Estate  of  S.  M.  Damon  for  a  period  of  ten  years 
commencing  January  1,  1944  and  terminating  De- 
cember 31,  1953  and  under  certain  conditions. 

The  terms  of  your  offer  are  acceptable  to  Hono- 
lulu Plantation  Company.  We  understand  that  un- 
less Fields  95  and  96,  makai  of  Kamehameha  High- 
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Avay,  are  taken  over  by  some  Federal  authority  be- 
fore the  expiration  of  the  current  lease,  they  will  be 
included  in  the  lands  to  be  leased  to  Honolulu  Plan- 
tation Company. 

We  will  prepare  a  tentative  form  of  lease  for 
submission  to  you. 

Very  truly  yours, 

/s/  P.  E.  SPALDING, 

Vice-President,  C.  Brewer  and  Company,  Limited, 
Agents  for  Honolulu  Plantation  Company. 

(Duplicate) 

This  Indenture  of  Lease,  made  this  27th  day  of 
June,  1927,  by  and  between  Harriet  M.  Damon, 
Henry  Holmes,  A.  W.  T.  Bottomley,  and  James  L. 
Cockburn,  all  of  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  Trustees  under  the  Will  and 
of  the  Estate  of  S.  M.  Damon,  deceased,  hereinafter 
called  the  "Lessors,"  of  the  first  part,  and  Hono- 
lulu Plantation  Company,  a  California  corporation, 
hereinafter  called  the  ''Lessee,"  of  the  second  part, 

Witnesseth : 

That  the  Lessors,  in  consideration  of  the  rent 
hereinafter  reserved  and  of  the  covenants  herein 
contained  and  on  the  part  of  the  Lessee  to  be  ob- 
served and  performed,  do  hereby  demise  and  lease 
imto  the  Lessee: 

All  those  tracts  or  parcels  of  land  situate  within 
the  Ahupuaa  of  Moanalua,  City  and  County  of  Hon- 
olulu aforesaid,  being  portions  of  Apana  2  of  the 
land  mentioned  or  described  in  Royal  Patent  7858, 
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Land  Commission  Award  7715  to  L.  Kamehameha, 
and  more  particularly  bounded  and  described  as 
follows : 

1. — Lot  B.  Description  of  a  portion  of  Aluipuaa 
of  Moanalua,  L.C.A.  7715  Royal  Patent  7858,  Apana 
2,  to  L.  Kamehameha. 

Beginning  at  a  ''  +  "  on  a  stone  at  the  East  corner 
of  this  piece  on  the  mauka  side  of  Government 
Road,  the  co-ordinates  of  which  referred  to  Gov- 
ermnent  Survej^  Triangiilation  Station  ''Salt  Lake'* 
are  9848.3  feet  South  and  1965.5  feet  East  and  run- 
ning by  true  azimuths, — 

Along  mauka  line  of  Cxovernment  Road  and  fence 
the  direct  azimuth  and  distance  being, 

1.  59°  34—351.4  feet; 

2.  86M8'-^39.0  feet; 

3.  98°  43 — 536.2  feet  along  Government  Road  and 
fence ; 

4.  9°  04' — 21.5  feet  to  a  pipe  on  the  mauka  line 
of  O.  R.  &  L.  Co.'s  40  foot  R.  of  W.; 

5.  99°  04'— 674.0  feet  along  mauka  line  of  O.  R. 
&  L.  Co.,  40  foot  R.  of  W.  to  a  pipe ; 

6.  9°  04'— 1233.8  feet  along  Lot  A,  passing  over  a 
pipe  at  64.5  feet  on  the  makai  side  of  Gov- 
ernment Road  to  a  pipe  on  mauka  side  of 
plantation  road; 

7.  67°  50'— 179.3  feet  along  road  and  fence; 

8.  45°  35' — 61.1  feet  crossing  road  to  a  point  on 
Waikiki  side  of  gate;  Thence  along  center  line 
of  wall,  the  direct  azimuth  and  distance  being, 

9.  53°  48'— 228.5  feet; 
10.     43°  53'— 394.3  feet; 
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11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 


31. 


32. 
33. 

34. 
35. 

36. 
37. 


121°  51—804.0  feet 

118°  54—257.6  feet 

29°  35—340.0  feet 

129°  05—139.0  feet 

196°  02—230.8  feet 

113°  43'— 210.3  feet 

94°  14'— 449.5  feet 

7°  59'— 334.9  feet 

95°  40'— 345.8  feet 

343°  22'— 137.0  feet 


357^ 

5^ 

43^ 


25'- 
23'- 


460.8  feet 


262.4  feet 
06'— 233.4  feet 
116°  18'— 433.0  feet 
186°  00'— 360.0  feet 
156°  56'— 590.7  feet 
153°  38'— 180.0  feet 
128°  30'— 220.0  feet 
102°  15'—  47.5  feet 
189°  07'— 1519.7  feet  at  102.7  feet  passing  over 
a  pipe  and  along  Lot  C,  to  a  pipe  on  the  makai 
side  of  Puuloa  Government  Road ; 
189°  04' — 90.0  feet  crossing  Government  Road, 
O.  R.  &  L.  Co.'s  R.  of  W.  to  a  pipe  on  the 
maiika  side  of  R.  of  W. ; 
210°  10'— 751.1  feet  along  Lot  C ; 
216°  30'— 610.0  feet  along  Lot  C,  to  corner  of 
fence ;  i 

295°  18'—  623.2  feet  to  corner  of  fence; 
278°  21'—  197.5  feet  along  fence;  J 

284°  46'—  183.4  feet  along  fence; 
275°  39'— 1777.8  feet  along  fence; 
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38.  252°  43—  384.9  feet  along  fence 

39.  276°  20'— 1230.0  feet  along  fence; 

40.  348°  26—  819.8  feet  along  fence: 

41.  273°  14'—    74.8  feet  along  fence 

42.  251°  39'—  171.5  feet  along  fence: 

43.  275°  28'—    98.6  feet  along  fence: 

44.  327°  00'—  496.4  feet  along  fence  to  the  point 
of  beginning. 

^  Area  295.43  Acres. 

2. — Lot  C.  Being  a  portion  of  the  Ahupuaa  of 
Moanalua,  L.C.A.  7715,  Royal  Patent  7858,  Apana 
2,  to  L.  Kamehameha. 

Beginning  at  a  "  +  "  on  a  stone  at  the  Southwest 
corner  of  this  parcel  on  the  East  side  of  Puuloa 
Government  Road,   the   co-ordinates  of  which  re- 
ferred to  Grovernment  Survey  Triangulation  Sta- 
tion, "Salt  Lake"  are  South  9796.2  feet  South  and 
13918.8  feet  West  and  running  by  true  azimuths: 
1.    227°    00'    30"— 8108.0    feet    along   highway    of 
Halawa  at  4363.0  feet  passing  over  a  ^'-f"  on 
a  rock  on  the  mauka  line  of  O.  R.  &  L.  Co.'s 
R.  of  W.; 


2. 

308° 

45'- 

-338.8  feet; 

3. 

320° 

19'- 

-184.1  feet; 

4. 

284° 

03'- 

-656.5  feet; 

5. 

341° 

43'- 

-169.7  feet; 

6. 

347° 

16'- 

-582.2  feet; 

7. 

254° 

32'- 

-297.0  feet  to  a  pipe; 

8. 

245° 

09'- 

-391.8  feet; 

9. 

222° 

35'- 

-395.0  feet; 

10. 

258° 

05'- 

-785.0  feet; 

11. 

337° 

55'- 

-100.0  feet; 
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12.      25°  00—670.0  feet; 
'  13.    350°  50—370.0  feet; 

14.  5°  37—251.9  feet  to  a  spike; 

15.  329°  32'—  59.9  feet; 

16.  299°  54—202.1  feet; 

17.  9°  24'^74.5  feet  to  a  pipe;  Thence  along 
mauka  side  of  road,  the  direct  azimuth  and  dis- 
tance being, 

18.  264°  03—247.2  feet: 

19.  291°  32'— 405.9  feet 

20.  290°  43'— 680.6  feet 

21.  297°  41'— 117.2  feet 

22.  259°  13'— 131.7  feet 

23.  296°  15'—  85.9  feet  to  mauka  bank  of  ditch; 

24.  328°  40'— 176.0  feet  along  ditch  to  fence; 

25.  18°  56'— 142.2  feet  along  fence; 

26.  318°  34'— 289.8  feet  along  fence; 

27.  336°  56'— 222.7  feet  along  fence; 

28.  311°  14'— 388.2  feet  along  fence  to  corner; 

29.  36°  30'— 610.0  feet  along  Lot  B; 

30.  30°  10'— 751.1  feet  along  Lot  B  to  pipe  on 
mauka  line  of  O.  R.  &  L.  Co.,  R.  of  W. ; 

31.  9°  04'— 90.0  feet  across  O.  R.  &  L.  Co.'s  R.  of 
W.  and  Puuloa  Government  Road  to  a  pipe  on 
the  makai  side  of  Government  Road; 

9°  07'— 1417.0  feet  along  Lot  B,  to  a  pipe; 
24' —  185.5  feet  along  makai  side  of  road ; 
24'—  150.7  feet  to  waU; 
10' —  410.0  feet  along  wall  and  fence; 
43' —  299.2  feet  along  wall  and  fence; 
31' —  435.3  feet  along  wall  and  fence; 
49°  45'—  176.6  feet  along  wall  and  fence; 


32. 

9° 

33. 

97° 

34. 

7° 

35. 

40° 

36. 

72° 

37. 

14° 

38. 

49° 
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116°  51'—  395.0  feet  along-  wall  and  fence 

59°  20'—  241.0  feet  along  wall  and  fence 

182°  47—  652.0  feet  along  wall  and  fence 

109°  39'—  367.0  feet  along  wall  and  fence 

130°  57'—  417.0  feet  along  wall  and  fence 

115°  57'—  352.0  feet  along  w^all  and  fence 

192°  16'—    68.0  feet  along  wall  and  fence 

107°  32'—  248.0  feet  along  wall  and  fence 

50°  25'—  277.0  feet  along  wall  and  fence 

29°  02'—  262.0  feet  along  wall  and  fence 

315°  09'—  162.0  feet  along  wall  and  fence 

350°  12' —  316.0  feet  along  wall  and  fence 

356°  35' —  260.0  feet  along  wall  and  fence 

320°  02'—  180.0  feet  along  wall  and  fence 

356°  19' —  169.0  feet  along  wall  and  fence 

353°  24'—    90.0  feet  along  wall  and  fence 

92°  06'—  306.0  feet  along  wall  and  fence 

135°  00'—  172.0  feet  along  wall  and  fence 

116°  24'—  332.0  feet  along  wall  and  fence 

128°  04'—  144.0  feet  along  wall  and  fence 

189°  53'—  300.0  feet  along  wall  and  fence 

96°  46'—  205.0  feet  along  wall  and  fence 

25°  50'—  152.0  feet  along  w^all  and  fence 

98°  25'—  430.0  feet  along  wall  and  fence 

25°  10'—  310.0  feet  along  wall  and  fence 

50°   00'-^^55.0  feet  along  wall  and  fence; 

94°  35'—  173.0  feet  along  wall  and  fence; 

61°  12'—  236.0  feet  along  wall  and  fence; 

107°  20'—  123.0  feet  along  wall  and  fence; 

184°  52'—  839.4  feet  along  fence; 

110°  06'—  263.4  feet  along  fence; 

191°  54'—  693.9  feet  along  waste  land; 
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71.  204^  56'—  289.4  feet    along    waste    land    to   a 
spike ; 

72.  118°  04'—  100.0  feet  along  makai  side  of  road; 

73.  50°  55'—  325.0  feet  along  waste  land; 

74.  157°  20'—  125.0  feet  along  waste  land; 

75.  201°  55'—  221.7  feet  along  waste  land  to  plan- 
tation road ; 

76.  118°  04'— 1527.6  feet  along  makai  side  of  plan- 
tation road; 

77.  68°  54'— 1897.0  feet  along  waste  land  to  stone 
waU; 

78.  70°  25'— 1342.0  feet  along  stone  wall; 

79.  166°  10'—  545.0  feet  along  land  of  Halawa  to 
the  point  of  beginning. 

Area  985.83  Acres. 

3. — Lot  D.   Description  of  a  portion  of  Aliupuaa     ' 
of  Moanalua,  L.C.A.  7715,  Apana  2,  Royal  Patent 
7858  to  L.  Kamehameha. 

Beginning  at  the  Northwest  corner  of  this  lot, 
on  the  boundary  of  Halawa  and  Moanalua,  co-or- 
dinates referred  to  Government  Survey  Triangula- 
tion  Station,  ''Salt  Lake"  being  2816.2  feet  South 
and  6451.5  feet  West  and  running  by  true  azimuths: 

1.  350°  20'— 470.0  feet  paraUel  to  and  6  feet  North 
of  pipe ; 

2.  70°  20'— 708.0  feet  along  Reservoir  Lease; 

3.  114°  10' — 112.0  feet  along  Reservoir  Lease; 

4.  227°  00'— 955.7  feet  along  Halawa  to  the  point 
of  beginning. 

Area  5.1  Acres 
4. — Lot.  E.   Description  of  a  portion  of  Ahupuaa 
of    Moanalua,    L.C.A.    7715,    Royal    Patent    7858, 
Apana  2,  to  L.  Kamehameha.  ,    , 

II 
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2. 
3. 
4. 

n 


Beginning  at  a  ijoint  on  the  Easterly  side  of  this 

lot,  said  point  being  6672.0  feet  South  and  1422.0 

feet  West  of  the  CTOvernraent  Survey  Station  'SSalt 

Lake,"  and  running  as  follows,  by  true  azimuths: 

1.      56°  05—208.0  feet  along  fence; 

327°  02—550.0  feet  along  fence; 

26°  05—257.0  feet  along  road; 

18°   12—283.0  feet  along  road; 

43°  00—647.0  feet  along  road; 

75°  13—350.0  feet 

95°  40—445.0  feet 
158°  58'— 228.0  feet 
192°  07—164.0  feet 
213°  00—104.0  feet 
187°  43—  93.0  feet 
163°  38—263.0  feet 
192°  50—336.0  feet 
225°  53—322.0  feet 
215°  53—295.0  feet 
226°  37—264.0  feet 
262°  37—344.0  feet 
155°  45—107.0  feet 
124°  20—132.0  feet: 

97°  18—378.0  feet 
110°  10—371.0  feet 
161°  48'— 230.0  feet 
167°  54'— 355.0  feet: 
180°  00'— 127.0  feet: 

25.  202°  52'— 155.0  feet 

26.  191°  21'— 230.0  feet; 

27.  187°  16'— 162.00  feet; 

28.  204°  34'— 366.0  feet; 
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29. 

162° 

24'- 

-  66.0  feet 

30. 

246° 

35'- 

-160.0  feet 

31. 

316° 

40'- 

-232.0  feet 

32. 

278° 

45'- 

-213.0  feet 

33. 

255° 

21'- 

-145.0  feet 

34. 

233° 

25'- 

-166.0  feet 

35. 

222° 

01'- 

-  77.0  feet 

36.  207°  52'— 240.0  feet 

37.  227°  52'— 58.0  feet; 

38.  222°  18'— 204.0  feet 

39.  211°  05'— 216.0  feet 

40.  217°  08'— 203.0  feet 

41.  291°  57'— 170.0  feet  to  Salt  Lake;  thence  fol- 
lowing the  shore  of  Salt  Lake  to  the  initial 
point,  the  direct  azimuth  and  distance  being, 
10°  43'  15"  3122.7  feet. 

Area  96.0  Acres. 

5.— Lot  F.  Portion  of  L.C.A.  7715,  Royal  Patent 
7858,  Apana  2,  to  L.  Kamehameha. 

Beginning  at  a  pipe  on  the  makai  side  of  road 
and  Ewa  side  of  ditch  from  which  Cxovernment  Sur- 
vey Triangulation  Station,  ''Salt  Lake''  is  by  true 
azimuth  250°  29'  3764.5  feet  and  rimning  along  left 
side  of  ditch  the  direct  azimuth  and  distances  being, 


1. 

153° 

15'- 

-133.2  feet 

2. 

191° 

44'- 

-218.0  feet 

3. 

183° 

43'- 

-  92.6  feet 

4. 

241° 

23'- 

-109.5  feet 

5. 

213° 

50'- 

-143.6  feet 

6. 

238° 

28'- 

-138.7  feet 

7. 

212° 

50'- 

-  92.2  feet 

8. 

262° 

07'- 

-115.1  feet 
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9. 

294°  01'- 

-170.2  feet 

10. 

266°  37'- 

-124.7  feet 

11. 

247°  46'- 

-236.7  feet 

12. 

233°  11'- 

-210.4  feet 

13. 

224°  14'- 

-309.0  feet 

14. 

253°  06'- 

-184.5  feet 

15. 

291°  22'- 

-  67.5  feet 

16. 

277°  18'- 

-169.4  feet 

:'■■'■(  i' 

17. 

286°  33'- 

-105.2  feet 

.  .  i..r 

18. 

278°  53'- 

-105.9  feet 

19. 

257°  32'- 

-140.1  feet 

'^ 

20. 

320°  15'- 

-  65.0  feet  to 

fence ; 

21. 

24°  27 — 

1985.1  feet  along  fence  to  makai  side 

of  ditch; 

Thence  along 

makai  side  of  ditch,  the 

direct  azimuth  and  distance  being, 

22. 

119°  20'- 

-287.6  feet; 

23. 

113°  31'- 

-256.5  feet; 

24. 

92°  00'- 

-  75.2  feet; 

25. 

160°  10'- 

-  82.6  feet; 

\> 

26. 

113°  05'- 

-244.9  feet; 

27. 

92°  25'- 

-185.1  feet; 

■ "      -y 

28. 

124°  40'- 

-224.8  feet; 

K" 

29. 

145°  45'- 

-206.6  feet 

to 

point  of  beffinninsr. 

Area  53.30  Acres. 

6. — Lot  G.  Description  of  a  portion  of  Ahupuaa 
of  Moanalua,  L.C.A.  7715,  Royal  Patent  7858, 
Apana  2,  to  L.  Kamehameha,  reservoir  lot. 

Commencing  at  the  South  West  corner  of  this  lot 
at  a  point  marked  by  a  stone  moniunent,  which 
bears  N.  47°  05'  E.  and  is  distant  154  1/3  feet  from 
the  North  East  corner  of  the  land  described  in 
lease  dated  August  31st,  1899,  and  made  between 
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the  said  S.  M.  Damon  as  Lessor  and  said  Honolulu 
Plantation  Company  as  Lessee,  on  the  boundary 
between  Halawa  and  Moanalua,  the  boundary  runs 
thence  by  true  bearings: 
L  N.  47°  05'  E.— 927.5  feet  along  said  boundary 
to  a  i^oint  marked  by  a  stone  monument,  thence 

2.  S.  65°  50'  E.— 126.0  feet  to  corner  of  fence. 

3.  N.  70°  20'  E.— 850.0  feet  along  fence  and  to  a 
point  inside  fence, 

4.  S.  48°  37'  W.— 320.0  feet  to  the  corner  of  fence, 

5.  S.  63°  20'  E.— 400.00  feet  to  the  corner  of  fence, 

6.  N.  82°  30'  W.— 481.0  feet  to  the  corner  of  fence, 

7.  S.  48°  00'  W.— 223.0  feet  to  the  corner  of  fence, 

8.  S.  14°  22'  E.— 423.0  feet  to  the  corner  of  fence, 

9.  N.  39°  15'  W.— 340.0  feet  to  the  corner  of  fence, 

10.  S.  56°  50'  W.— 543.0  feet  to  the  corner  of  fence, 

11.  S.  57°  40'  E.— 520.0  feet  to  the  corner  of  fence, 

12.  S.  66°  00'  W.— 213.0  feet  to  the  corner  of  fence, 

13.  N.  87°  30'  W.— 576.0  feet  to  the  corner  of  fence, 

14.  N.  23°  53'  W.— 432.0  feet  to  the  corner  of  fence 
to  the  point  of  commencement  and  containing 
an 

Area  of  16.00  Acres, 
a  little  more  or  less,  between  the  existing  line  of 
fence  and  the  Halawa  and  Moanalua  boundary. 

The  total  area  hereby  demised  is  1451.66  acres,  of 
which  area  1223.91  acres  are  or  are  deemed  to  be 
cane  lands. 

Together  with  such  rights  of  way,  of  the  nature 
of  easements,  for  a  railway  or  railways,  field  roads, 
flimies,  ditches,  timnels,  syphons  and  pipe  lines  over 
the  adjoining  lands  of  the  Lessors  as  at  present  ex- 
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i sting  and  used  by  the  Lessee  or  such  extensions 
thereof  only  as  it  may  hereafter  be  found  necessary 
to  construct  to  install  for  use  in  coimection  with  the 
cultivation  and  agricultural  use  of  the  jjarcels  of 
land  hereby  demised,  provided  always  that  such 
hereinabove  mentioned  existing  rights-of-way  are 
used  and  such  extensions  thereof  are  constructed  or 
installed  and  used  so  that  they  will  not  interfere 
with  any  use  by  the  Lessors  and  their  tenants  of 
the  adjoining  lands  of  the  Lessors  and  so  that  all 
the  said  above  mentioned  rights-of-way  can  be 
crossed  on  the  level  with  vehicles  at  points  suitable 
to  the  Lessors  and  that  the  Lessors  and  their  tenants 
or  tenants  of  land  adjoining  the  parcels  of  land 
hereby  demised  are  held  harmless  and  free  and 
clear  of  all  liability  against  any  claim  for  damages 
sustained  by  the  Lessee  or  its  employees,  servants 
or  agents  by  reason  of  the  Lessors  or  any  of  them, 
or  any  of  their  said  tenants  crossing  the  said  here- 
inabove mentioned  rights-of-way  by  vehicles  of  any 
description. 

And  together  with  the  right  to  take  from  the 
other  lands  of  the  Lessors  makai  of  and  adjoining 
the  lands  hereinabove  demised  coral,  rock  and  sand 
for  use  on  the  lands  hereby  demised,  so  long  only 
as  such  other  lands  shall  continue  to  be  in  the 
actual  occupation  of  the  Lessors,  but  this  right  shall 
not  be  exercised  except  in  a  reasonable  manner  and 
so  as  not  to  depreciate  the  use  or  value  of  such 
other  lands  nor  otherwise  to  cause  an  injury  or 
trouble  to  the  Lessors. 

To  Have  and  to  Hold  the  same  unto  the  Lessee 
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from  and  including  the  first  day  of  January,  1929, 
for  the  term  of  fifteen  (15)  years  thence  next  ensu- 
ing, the  Lessee  Yielding  and  Paying  therefor  yearly 
and  every  year  during  the  said  term  unto  the  Les- 
sors the  rent  of  Twenty-eight  Thousand  Six  Hun- 
dred Eighty-seven  Dollars  ($28,687.00)  in  four  (4) 
equal  payments  of  Seven  Thousand  One  Hundred 
Seventy-one   Dollars   and  Seventy-five   cents    ($7,- 
171.75)  each  in  advance  on  the  first  days  of  Jan- 
uary, April,  July  and  October  in  each  and  every 
3^ear  during  the  continuance  of  this  lease,  without 
an}^   deduction,   the  first  of   such  payments   to   l)e 
made  on  the  first  day  of  Jaimary,  1929 ;  Provided, 
however,  and  it  is  hereby  agreed,  that  if  it  should 
be  fomid  at  any  time  during  the  term  of  this  demise 
that  the  Lessee  has  planted  in  cane  a  larger  area 
of  the  demised  premises  than  the  area  of  1223.91 
acres,  Avhich  it  represents  is  cane  land,  it,  the  Les- 
see, shall  pay  to  the  Lessors,  additional  rent  for 
such  cane  land  in  excess  of  1223.91  acres  at  the  rate 
of  Eighteen  Dollars  and  Fifty  Cents  ($18.50)  per 
acre  per  annum;  and  at  the  expiration  of  this  lease 
the  Lessee  shall  according  to  the  practice  of  cane 
cultivation  followed  in  the  Island  of  Oahu,  be  per- 
mitted to  continue,  but  only  in  regular  course  of 
husbandry,  the   cultivation  and  harvesting   of  the 
then  matured  or  maturing  crop  of  cane  on  the  de- 
mised  premises   until   same   is    fully   mature    and 
harvested  and  shall  pay  rent  for  the  area  of  the 
land  so  occupied  by  the  Lessee  or  in  use  or  under 
its  control  and  until  possession  thereof  is  actually 
surrendered  to  the  Lessors  at  the  rate  of  $23.50  per 
acre  per  annum; 
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And  the  Lessors  hereby  covenant  with  the  I^essee 
that  upon  pa5mient  hj  the  Lessee  of  the  rent  as 
aforesaid  and  upon  o])sei'vance  and  performance  of 
the  covenants  by  the  Lessee  hereinafter  contained, 
the  Lessee  shall  peaceably  hold  and  enjoy  the  said 
demised  premises  for  the  term  hereby  demised  with- 
out hindrance  or  interruption  ]3y  the  Lessors  or 
any  other  j^erson  or  persons  lawfully  or  equita])ly 
claiming  by,  through  or  under  them; 

And  the  Lessee  hereby  covenants  with  the  Lessors 
as  follows: 

That  it  (the  Lessee)  will  pay  the  said  rent  in 
United  States  gold  coin  at  the  of&ce  of  the  Lessors 
or  their  agent  in  Honolulu  in  manner  aforesaid, 
without  any  deduction,  and  without  any  notice  or 
demand ; 

That  it  will  also  pay  all  taxes,  rates,  assessments, 
impositions,  duties  and  other  outgoings  of  every 
description  to  which  the  said  premises  or  the  Les- 
sors or  Lessee  in  respect  thereof  are  now  or  may 
hereafter  during  the  said  term  l^ecome  liable,  and 
thereafter  so  long  as  any  of  the  said  premises  shall 
continue  in  the  occupation  of  the  Lessee  and  be- 
come liable,  and  whether  the  same  taxes,  rates,  as- 
sessments, impositions,  duties,  charges  and  other 
outgoings  are  or  shall  be  assessed  to  or  ])e  payable 
by  law  by  either  the  Lessors  or  Lessee,  including 
all  assessments  or  charges  for  any  j^ermanent  bene- 
fit or  improA'ement  of  the  premises  hereby  demised, 
or  any  part  thereof  made  under  any  betterment 
law^  or  otherwise  or  any  assessments  or  charges 
for  sewerage  or  street  or  sidewalk  improvements  oi' 
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municiijal  or  other  charges  which  may  be  legally 
imposed  ui^on  the  said  premises,  or  to  which  the 
said  premises,  or  any  part  thereof  or  the  Lessors 
or  Lessee  in  respect  thereof  are  now  or  may  during 
the  said  term  become  liable; 

That  it  will  out  of  its  own  moneys  dui'ing  the 
whole  of  the  said  term,  make,  build,  maintain  and 
rejiair  all  fences,  drains  and  roads  required  by  law 
to  be  made,  built,  maintained  and  repaired  upon  or 
in  connection  with  or  for  the  use  of  the  said  prem- 
ises or  any  part  thereof; 

That  it  will  also  out  of  its  own  moneys  forthwith 
construct  and  erect  and  thereafter  during  the  re- 
mainder of  the  said  term,  maintain  and  keep  in 
good  repair,  a  good  and  substantial  fence  around  the 
several  parcels  of  land  hereby  demised  and  will  not 
impound  or  cause  to  be  imponded  any  cattle  or 
horses  of  the  Lessors  or  of  their  tenants  of  adjoin- 
ing lands  that  may  be  found  on  the  said  lands  here- 
by demised  nor  hold  the  Lessors  liable  for  any  dam- 
age that  may  be  done  by  the  cattle  or  horses  of  said 
Lessors  or  their  tenants  of  adjoining  lands  to  the 
lands  hereby  demised  or  to  anything  thereon; 

That  it  will  not  make  or  suffer  any  strip  or  waste 
or  unlawful,  improper  or  offensive  use  of  said  prem- 
ises or  of  any  improvements  thereon,  nor,  without 
the  consent  of  the  Lessors  in  writing  mortgage  or 
assign  this  lease  nor  sublet  nor  part  with  the  pos- 
session of  the  whole  or  any  part  of  the  said  prem- 
ises ; 

That  it  will  use  the  land  hereby  demised  for  cul- 
tivation onlv  or  in  furtherance  of  the  cultivation  of 
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such  i)circels  thereof  as  shall  be  suitable  for  cultiva- 
tion and,  except  as  herein^  demised,  shall  not  exer- 
cise any  rights  over  any  other  parts  of  the  Ahupuaa 
of  Moanalua  except  rights  of  way  over  public  roads 
whether  such  rights  are  or  are  not  appurtenant  to 
the  lands  hereby  demised; 

That  it  will  not  sink  any  additional  wells  on  any 
land  within  the  boundaries  of  the  Ahupuaa  of 
Moanalua  nor  use  any  water  raised  on  or  taken 
or  derived  from  any  such  land  other  than  it  is  now 
entitled  to  use  without  the  consent  in  writing  of  the 
Lessors  first  had  and  obtained; 

That  it  will  from  time  to  time  and  at  all  times 
during  the  said  term  well  and  substantially  repair, 
maintain,  amend  and  keep  all  buildings  and  im- 
provements now  or  hereafter  to  be  built  on  the 
parcels  of  land  hereby  demised  with  all  necessary 
reparations  and  amendments  whatsoever; 

That  it  will  permit  the  Lessors  or  their  agents  at 
all  times  during  the  term  hereby  demised  to  enter 
the  said  premises  and  examine  the  condition  there- 
of, and  survey  the  same; 

That  it  Avill  on  the  31st  day  of  December,  1935, 
or  on  the  31st  day  of  December,  1940,  at  the  option 
of  the  Lessors  deliver  up  to  the  Lessors  peaceable 
jjossession  of  such  portion  of  the  tract  or  parcel  of 
land  hereinbefore  described  as  Tract  B  as  may  lie 
or  be  situate  on  the  makai  side  of  the  government 
road  from  Honolulu  to  Puuloa,  containing  an  area 
of  138.17  acres  of  cane  land,  on  the  Lessors  giving 
to  the  Lessee  not  less  than  18  months  previous  no- 
tice in  writing  to  surrender  the  same  and  on  such 
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surrender  the  rent  hereby  reserved  shall  be  reduced 
to  $26,130.85  per  aimum  for  the  remainder  of  the 
said  term  of  15  years;  and 

That  at  the  end  of  the  said  term  or  other  sooner 
determination  of  this  lease,  it  will  peaceably  de- 
liver up  to  the  Lessors  possession  of  the  said  de- 
mised premises,  together  with  all  erections  and  im- 
provements upon  or  belonging  to  the  same  by 
whomsoever  made,  except  buildings  and  machinery, 
in  good  repair,  order  and  condition; 

Provided,  However,  and  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the 
said  rent  or  any  part  thereof  within  thirty  (30) 
days  after  the  same  becomes  due,  whether  the  same 
shall  or  shall  not  have  been  demanded,  or  shall  be- 
come bankrupt  or  go  into  liquidation,  or  shall  fail 
faithfully  to  observe  or  perform  any  of  the  cove- 
nants or  conditions  herein  contained  and  on  its  part 
to  be  observed  or  performed  or  shall  abandon  the 
said  premises,  the  Lessors  may  at  once  re-enter  the 
said  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole  and  at  their  option  terminate 
this  lease  without  service  of  notice  or  legal  process 
and  without  prejudice  to  any  other  remedy  or  right 
of  action  for  arrears  of  rent  or  for  any  preceding 
or  other  breach  of  contract; 

And  it  is  hereby  expressly  agreed  and  declared 
that  the  acceptance  of  rent  by  the  Lessors  shall 
not  be  deemed  to  be  a  waiver  by  them  of  any  breach 
by  the  Lessee  of  any  covenant  herein  contained,  and 
that  the  term  "Lessors,"  in  these  presents  shall  in- 
clude the  Lessors,  their  successors  in  trust  and  as- 
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signs,  and  also  that  the  term  '^ Lessee,"  shall  include 
the  Lessee,  its  successors  and  permitted  assigns; 

In  Witness  Whereof  the  Lessors  have  set  their 
hands  and  seals  and  the  Lessee  has  caused  its  name 
and  corporate  seal  to  be  set  hereunto  and  to  three 
other  instruments  of  like  date  and  tenor  the  day 
and  year  first  before  written. 

/s/  HARRIET  M.  DAMON, 

/s/  HENRY  HOLMES, 

/s/  ALLEN  W.  T.  BOTTOMLEY, 

/s/  JAS.  L.  COCKBURN, 
Trustees  under  the  Will  and  of  the  Estate  of  S.  M. 
Damon,  deceased. 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  R.  A.  COOKE, 
and   /s/  HORACE  JOHNSON, 
Its  Attorney-in-fact. 

(Duly  Acknowledged) 

The  original  of  this  document  recorded  as  follows : 
Territory  of  Hawaii,  Office  of  Bureau  of  Convey- 
ances. Received  for  record  this  1st  day  of  July 
A.  D.  1927  at  2:02  o'clock  P.M.  and  recorded  in 
Liber  888  on  pp.  111-124  and  compared.  (Signed) 
Carl  F.  Wikander,  Registrar  of  Conveyances. 
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Civil 


HONOLULU  PLANTATION  EXHIBIT  No.  10 

(Admitted  in  Evidence  12-10-46) 

MAIN  HICKAM  FIELD  TAKING 

Acres  under  control  of  H.  P.  Co. 


Case 

Total  Ac. 

Cane  Field 

Cane  bv 

Cane  bv 

No. 

Owner 

in  Suit            Total 

No. 

Field 

Owner 

289 

Main  Hickam  Field  Taking 

1.    Bishop  Estate  

359.17 

98 
99 
100 

66.50 
86.75 
18.75 

172.00 

2.    Queen  Emma 

671.556 

671.556 

(old) 

97 
101 
102 
103 
104 

85.50 
42.50 
57.00 
84.50 
75.00 

344.5C 

3.    Damon  Estate  

1,176.40 

105 
106 
107  (por.) 

50.50 
24.75 
46.50 

Date  Taken 
June  10/30  Suit  filed 
Feb.  25/35  Judgment  filed 


4.  T.  of  T 6.0 

5.  C  &  C  of  Honolulu 2.204 

6-7.   Bishop  &  Emma  (Govt.  Rd.)....  9.10 

8.   T.  of  H 1.03 


under  H.P.  Co. 
control 


638.25 


Given  in  answer  Civil 
289  as  640  ac. 


Land  Dept.  Dec.  10,  1946 


Civil  514  etc 
Hono. Plant. Bxh  14 

Admitted  12-19-46 
(Conditionally) 


IZ'^ 


REAL  FSOPEXn  INVHITORI  SCHEDULE 

Januar;  1,  19^5 

City  and  Countj  of  Honolulu 


io:-8 


TOTALS 

Comarelal 

Botol  •  Apt*. 

Raeidantial 

Agricultural 

NiseallaaMQ* 

Acres 

f 

Value 

% 

ioraa 

Valua 

Aor* 

Valoa 

Aura 

Value 

Acre 

Value 

Acre 

Taloa 

1. 

B.  P.  Bishop  Eat. 

57,706.97 

U.93 

17,511,464 

4.89 

165A3 

4,416,799 

U.4i 

3,5^,592 

2,024.^8 

5,980,518 

18,313.90 

2,U7,088 

37,177.30 

2,384,467 

a. 

Jaa.  CaxptwU  Est. 

51,212.56 

13.25 

6,052,177 

1.48 

56.08 

1,181,988 

571.93 

611,709 

40,217.52 

4,135,304 

10,367.03 

123,175 

3. 

MaiUua  A(.  Co. 

28,737.01 

7.43 

2,798,591 

.69 

1.88 

7,5AJ 

U9.36 

30,342 

23,118.68 

2,755,2I»- 

5,497.09 

5,497 

i. 

John  I.  Est.  Ltd. 

17,027.77 

4.40 

2,050,597 

.50 

12.50 

74,573 

288.91 

97,675 

9,676.10 

l,8U,6a 

7,050.26 

36,70« 

5. 

H.  K.  L.  CasUa 

13,977.39 

3.62 

1,211,030 

.30 

6.28 

90,665 

383.97 

631,397 

6,841.88 

464,890 

6,745.26 

64.078 

6. 

L.  L.  KcCandleas  Eat. 

6,255.U 

1.62 

452,925 

.U 

3.25 

23i,U3 

380.24 

108,073 

3,524.48 

97,537 

2,347.47 

12.973 

7. 

Walaaaa  Co. 

7,123.'* 

1.84 

295,037 

.07 

3.69 

e.84) 

154.53 

74,655 

4,483.35 

198,394 

2.482.19 

U,143 

?. 

oloni  Sac.  Corp. 

6,385.27 

1A5 

258,296 

.07 

.57 

749 

105.27 

125,530 

3,381.84 

119,618 

2,897.59 

22,399 

». 

8.  M.  Daaon  Eat. 

5,302.05 

1.37 

1,209,718 

•  30 

4.50 

82,ao 

a5.85 

700,098 

4,858.28 

346,425 

13.42 

80,351 

10. 

N.  P.  Roblnaon  Eat. 

5,W5.10 

1.40 

1,156,430 

.28 

5.09 

197,682 

.W 

47,007 

5.30 

12,0% 

4,338.29 

898,618 

1,055.52 

1,047 

i.. 

Hi.-y  E.   Poetar  Eat. 

4,627.08 

1.20 

98,318 

.02 

.08 

13,225 

23.72 

31,935 

4,525.06 

52,131 

78.22 

1.027 

'.'. 

i:iulos  Ranch  Ltd. 

4,001.25 

1.04 

292,235 

.07 

192.07 

192,270 

839.  U 

72,154 

2,959.77 

27.su 

u. 

J.  v.  Auatln  Eat. 

2,903.60 

.75 

694,753 

.17 

i.a 

6U.421 

655.94 

74,563 

2,246.25 

8,779 

u. 

J.  7.  NcndoBca  Tr.  Eat. 

2,773.59 

.72 

527,961 

.13 

1.33 

203,4U 

209.68 

84,220 

2,483.13 

240,065 

79.45 

232 

15. 

Cao.  flalbraith  Ir.  Eat. 

2,248.08 

.58 

466,222 

.11 

2,000.49 

a&5,959 

247.59 

253 

16. 

Kiibalou  Land  Truat 

2,394.91 

.62 

95,922 

.02 

1.65 

4,295 

137.70 

25,116 

928.19 

58,547 

1.327.37 

7.954 

17. 

Robtrrt  Hind  Ltd. 

2,117.30 

.55 

194,U0 

.05 

8.54 

18,882 

305.50 

129,901 

1,802.26 

45.657 

l» 

Hawaiian  Ari^cado  Co. 

2,115.70 

•  55 

74,190 

.02 

3.88 

2,725 

7.95 

1,475 

2,095.87 

69,980 

8.00 

8 

W 

Oahu  R.  «  L.  Co. 

1,735.18 

.45 

4,752,587 

1.17 

502.89 

4,568,374 

103.09 

U8,577 

1,015.74 

53,129 

113.46 

12,507 

JO. 

NalmlaU  tM  I.  Co. 

2,359.80 

.61 

160,002 

.04 

197.85 

102,320 

2,U1.65 

57,553 

20.30 

129 

:;i 

Enu  Kalelaooalanl 

2,715.38 

.70 

989,370 

.24 

3.80 

496,119 

U.99 

332,421 

1.72 

2,066 

1,137.55 

92,219 

1.554.32 

66,545 

.2 

Roman  Catholic  Church 

1,467.07 

.38 

916,957 

.24 

4.20 

207,496 

6.02 

13,387 

1,259.73 

50,453 

197.12 

705,621 

-3 

Sing  Chong  Co. 

1,424.32 

.37 

66,019 

.02 

15.32 

11,631 

900.43 

51,337 

508.57 

3,051 

Hanralian  Plnaappla  Co. 

991.35 

.26 

3,542,523 

.87 

60.69 

3,435,166 

48.19 

95,325 

877.12 

10,954 

5.35 

67 

5 

Charlotte  H.  L.  Caeeidy 

etel           921.15 

.24 

156,946 

.04 

25.43 

73,409 

595.72 

74,537 

300.00 

9,000 

* 

Haw'n  Land  &  Imp.  Co. 

699.00 

.18 

172,094 

.05 

2.67 

60,  m 

iJbi 

5,238 

.34 

1,213 

563.55 

101,736 

30.81 

3,766 

27 

Chaa.  H.  Lucas  Trust 

791.71 

.20 

58,285 

.01 

4.35 

8,550 

524.35 

45,002 

263.00 

4,734 

2i 

Hahiowa  Watar  Co. 
S/T  28  Ownera 

519.66 

.13 

145,430 

.04 

2.a 

39,488 

63.40 

65,927 

429.32 

38,307 

24.53 

1,708 

235,940.— 

(61.04). 

46,471,531 

(11.40) 

au— 

15,«97,9a5 

It— 

i,9&V,25l 

5,495  — 

9,a9,378 

142,144 — 

14,743,272 

17,410. — 

3,643,698 

All  other  Tixpayers 

47,671 

12.33 

158,184,140 

38.79 

Total  Taxpajrars 

283,611.- 

(73.37) 

204,655,671 

(50.19) 

Covamment  Exempt 

^^^ 

Federal 

51,890.— 

13.42 

164, 2%, 284 

40.29 

^^L-. 

Territorial 

50,324 — 

13.02 

31,448,126 

7.71 

^■j 

County 
S/T  -  Govamnenta 

GRAND  TOTAL 

735 

.19 

7.375.405 

1.81 

1 

■ 

1 

1 

102,949 

(25.63) 

203,099,815 

(49.81) 

1 

386,560.- 

100.00 

407,755,485 

100.00 

1 

Konclulu,  T.  H. 

• 

■ 

■ 

1 

November  8,  19^5 

1 

^^ 

0.   R.   Leonard 

I 

^^H 

■ 

# 
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HONOLULU  PLANTATION  EXHIBIT  No.  15 
(Admitted  in  Evidence  1-10-47) 

RE:  SUGAR  CANE  ACREAGE 

January  1,  1935 

Territory  Oahu 

Acres  %  Acres  % 

Fee  122,873  53.00%  5,610  13.26% 

Leases  108,971  47.00  36,696  86.74 


Total  231,844        100%  42.306         100% 

January  1,  1939 

Territory  Oahu 

Fee  126,289  54.14%  5,934  13.60% 

Leases  106,982  45.86  37,728  86.40 


Total  233,271        100%  43,662         100% 

January  ],  1944 

Territory  Oahu 

Fee  123,173  55.90%  5,859  14.86% 

Leases  97,141  44.10  33,568  85.14% 


Total  220,314        100%  39,427         100% 

Tax  Office 
Honolulu,  T.  H. 
November  20,  1946 
C.  C.  Crozier 
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HONOLULU  PLANTATION  EXHIBIT  No.  16 

(Admitted  in  Evidence  12-19-46) 

HONOLULU   PLANTATION   COMPANY 
SUGAR  CANE  ACREAGE 

January  1,  1935 

Fee  146.57  Ac.  2.96% 

Leases 4,811.73  Ac.  97.04 


Total 4,958.30  Ac.  100% 

January  1,  1939 

Fee  155.01  Ac.  3.05% 

Leases 4,929.55  Ac.  96.95 


Total 5,084.56  Ac.  100% 

January  1,  1944 

Fee  159.69  Ac.  4.09% 

Leases    3,741.30  Ac.  95.91 


Total 3,900.99  Ac.  100% 

Note:  Loss  of  1,183.573  Ac.  of  cane  1939  to  1944  or  23.27%. 

Tax  Office 

Honolulu,  T.  H. 

November  20,  1946 

C.  C.  Crozier  ,"?-^ 
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HONOLULU  PLANTATION  EXHIBIT  No.   18 

(Admitted  in  Evidence  1-10-47) 

C.  Brewer  and  Company,  Ltd.,  Letterhead 

This  Letter  No.  1114-PES 

August  21,  1941 

Trustees  under  the  Will  of 

Samuel  Mills  Damon,  Deceased 
c/o  Bishop  Trust  Company 
Honolulu,  T.  H. 

Gentlemen : 

We  have  for  acknowledgment  your  letter  of  Au- 
gust 15,  1941. 

Since  your  offer  of  October  18,  1940  and  our  ac- 
ceptance of  same  on  October  21,  1940  Honolulu 
Plantation  Company  has  proceeded  in  the  operation 
of  the  lands  to  be  leased  under  the  full  assurance 
of  an  undisturbed  tenancy  mitil  December  31,  1953. 
In  these  operations  Honolulu  Plantation  Company 
has  expended  substantial  sums  in  the  improvement 
of  the  property.  Several  of  the  fields  included  in 
your  offer  of  October  18,  1940  have  been  taken  un- 
der governmental  condemnation  proceedings.  Any 
lease  is  subject  to  such  a  contingency  and  does  not 
alter  the  tenancy  of  the  lands  remaining. 

Your  specific  offer  of  October  18,  1940  and  our 
unconditional  acceptance  of  October  21,  1940  con- 
stituted a  binding  agreement  which  could  only  be 
altered  by  mutual  consent.  You  are  therefore  ad- 
vised that  your  supplementary  offer  of  August  15, 
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1941  is  rejected  and  that  Honolulu  Plantation  Com- 
pany will  adhere  to  its  full  rights  as  established  by 
the  existing  agreement. 

Yours  very  truly, 

C.  BREWER  AND  COMPANY, 
LIMITED, 

Agents,  Honolulu  Plantation 
Company, 

P.  E.  SPALDING, 
President. 


HONOLULU  PLANTATION  CO.  EXHIBIT 

NO.  19 

(Admitted  in  Evidence  12/19/46) 

79th  Congress,  1st  Session,  House  of  Rejjresenta- 
tives.   Report  No.  1313. 

HONOLULU  PLANTATION  CO. 

November  28,  1945. — Committed  to  the  Committee 
of  the  Whole  House  and  ordered  to  be  printed. 

Mr.  Keogh,  from  the  Committee  on  Claims  sub- 
mitted the  following 

REPORT 

(To  accompany  H.  R.  2688) 

The  Committee  on  Claims,  to  whom  was  referred 
ihe  bill  (H.  R.  2688)  to  confer  jurisdiction  upon  the 
United  States  Court  of  Claims  to  hear,  determine, 
and  render  judgment  upon  the  claim  of  Honolulu 
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Plantation  Co.,  having  considered  the  same,  reiJort 
favorably  thereon  with  amendments  and  recommend 
that  the  bill  as  amended  do  pass. 

The  amendments  are  as  follows: 

Page  1,  line  2,  after  the  enacting  clause  strike  out 
the  remainder  of  the  bill  and  insert  in  lieu  thereof: 

That  jurisdiction  is  hereby  conferred  upon  the 
United  States  Court  of  Claims,  notwithstanding  any 
prior  determination,  statute,  or  decision,  to  hear, 
determine,  and  render  judgment  upon  the  claim  of 
Honolulu  Plantation  Company,  a  California  cor- 
poration, for  damages  to  its  real  property,  mill, 
water  system,  remaining  leaseholds,  and  other  en- 
terprise properties  not  expropriated  by  the  United 
States  Govermnent,  and  located  on  the  Island  of 
Oahu  in  the  Territory  of  Hawaii,  for  the  deprecia- 
tion in  the  market  value  thereof  arising  out  of  the 
expropriations  by  the  United  States  of  divers  lands 
upon  which  said  claimant  held  leases,  in  proceedings 
wherein  said  lands  were  condemned  in  the  United 
States  District  Court  in  and  for  the  Territory  of 
Hawaii,  and  designated  as  Civil  Nos.  416,  430,  434, 
436,  442,  452,  514,  525,  529,  533,  535,  544,  and  548. 

Sec.  2.  The  damage  to  be  ascertained  and  ad- 
judged shall  be  the  difference  in  the  fair  market 
value  of  the  fee  lands,  mill,  and  other  enterprise 
properties  of  said  claimant  as  the  same  existed  in 
1936,  prior  to  the  filing  of  the  aforesaid  condemna- 
tion suits,  and  as  the  same  remained  in  1945  after 
the  severance  and  loss  of  the  beneficial  use  of  the 
said  leased  lands  of  said  claimant  condemned  and 
expropriated  by  the  United  States  as  aforesaid. 
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Sec.  3.  Any  suit  brought  under  the  provisions 
of  this  Act  shall  be  instituted  within  one  year  after 
the  date  of  approval  of  this  Act;  and  from  any 
decision  or  judgment  rendered  in  any  suit  com- 
menced under  authority  of  this  Act,  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  United 
States  may  be  applied  for  by  either  party  thereto 
as  provided  by  law  in  other  cases.  All  testimony 
adduced  before  and  all  documents  received  by  the 
subcommittee  of  the  Committee  on  Claims  of  the 
House  of  Representatives  shall  be  competent  evi- 
dence of  said  damages  and  shall  be  received  upon 
record  thereof  made  before  said  committee,  as  fully 
and  to  the  same  extent  as  though  the  witnesses  were 
present  and  without  further  proof  and  certification. 

Amend  the  title  so  as  to  read: 

A  bill  to  confer  jurisdiction  upon  the  United 
States  Court  of  Claims  to  hear,  determine,  and  ren- 
der judgment  upon  the  claim  of  Honolulu  Pliinta- 
tion  Company. 

OBJECT  OF  THE  BIT.L 

The  object  of  the  bill  is  to  reimburse  the  stock- 
holders of  the  claimant  for  depreciation  in  the  mar- 
ket value  of  its  real  estate  and  fixtures  sustained 
by  Treason  of  the  expropriation  by  the  United  States 
of  approximately  2,428  acres  of  land  held  by  the 
claimant  imder  lease  and  used  in  conjunction  with 
its  real  estate  as  a  unit,  which  said  acquisitions 
occurred  during  the  period  following  1936  and  end- 
ing January  1,  1945.  Each  of  said  leases  contained 
clauses  which  terminated  the  risrhts  of  the  lessee- 
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claimant  upon  the  filing  of  condemnation  hjuits  by 
public  authority. 

At  the  invitation  of  the  Governor  of  Hawaii  ex- 
tended through  the  Delegate  to  Congress,  ap})]*opri- 
ation  for  the  expenses  tliereof  having  been  prev- 
iously made  by  the  Territorial  legislature,  a 
subcommittee  of  this  committee,  appointed  by  the 
chairman,  visited  Hawaii  in  October  1945  for  the 
purpose  of  investigating  claims  jjending  before  the 
committee  from  Hawaii  and  of  hearing  testimony 
on  the  same  from  persons  resident  in  said  Terri- 
tory. Among  said  claims  was  the  instant  bill  (H.  R. 
2688)  for  the  relief  of  Honolulu  Plantation  Co. 
Although  the  majority  of  stockholders  of  this  com- 
pany which  is  organized  under  the  laws  of  Cali- 
fornia live  in  the  State  of  California,  the  principal 
assets  and  business  of  the  company  consist  of  the 
sugar  plantation,  mill,  and  other  necessary  prop- 
erties of  a  plantation  operation  on  the  island  of 
Oahu  in  said  Territory.  The  properties  he  ad- 
jacent to  Pearl  Harbor. 

INSPECTION  OF  THE  PROPERTY 

The  committee  viewed  the  property  for  the  dam- 
age to  which  relief  has  been  sought;  and  also 
viewed  the  property  formerly  held  by  the  claimant 
on  which  it  had  held  leases  which  wxre  canceled  by 
the  action  of  the  United  States  in  expropriating 
the  said  lands  to  the  use  of  the  Government,  in  the 
period  foil  owning  1936  and  concluding  January  1, 
1945.  The  committee  having  viewed  all  of  the  prop- 
ertv  remaining  to  the  claimant,  inchiding  its  mill. 
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water  system,  the  leased  lands  remaining  to  it,  and 
other  properties,  is  of  the  firm  opinion  that  sub- 
stantial damage  in  the  depreciation  in  the  market 
value  of  the  property  remaining  to  and  owned  by 
tlie  claimant  had  been  done  by  reason  of  the  sever- 
ance of  lands  held  under  lease  by  claimant  and  on 
which  it  had  produced  the  sugar  cane  to  be  manu- 
factured into  raw  and  refined  sugar  in  its  mill,  as 
well  as  to  its  water  system,  pumping  system,  and 
other  jjroperties  which  the  committee  finds  from  its 
examination  and  the  testimony  are  and  were  neces- 
sary to  maintenance  and  operation  of  a  plantation 
for  the  growing  sugar  cane. 

The  committee  is,  however,  of  the  opinion  that 
the  detail  and  proof  thereof  could  be  better  had 
and  more  satisfactorily  determined  by  affording 
the  claimant  and  opportunity  of  introducing  proof 
thereon  in  the  Court  of  Claims  and  establishing  the 
same  by  the  opinion  of  experts  in  the  usual  man- 
ner, for  which  reason  it  is  recommended  that^,  with- 
out reference  to  any  rule  of  law  in  relation  to  the 
same,  that  claimant  have  detei^mined  by  said  court 
the  amount  of  the  depreciation  in  the  value  of  its 
remaining  property  as  of  1945  by  reason  of  the 
severance  of  the  lands  formerly  held  by  it  under 
lease,  which  lands  were  condemned  in  proceedings 
commenced  in  the  United  States  District  Court  for 
the  Territory  of  Hawaii  and  known  as  Civil  Suits 
Nos.  416,  430,  434,  436,  442,  452,  514,  525,  529,  533, 
544.  and  548. 

The  committee  is  further  of  the  opinion  that  the 
court  should  have  for  consideration  as  evidence  the 
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written  record  of  testimony  and  the  exhibitt^  jjre- 
sented  to  its  subcommittee,  for  the  j)urpose  of  ad- 
judicating the  damage  which  the  committee  finds 
to  have  been  done. 

LAND  TENURE  IN  HAWAII  AND 
BUSINESS  PRACTICES 

The  committee  finds  that  the  i^ractice  of  leasing 
]ands  instead  of  owning  them  and  of  building  up 
enterprises  with  leased  lands  for  the  ymrpose  of 
raising  sugar  cane  was  the  prevailing  practice  in 
the  islands. 

The  committee  heard  the  testimony  of  the  deputy 
Territorial  tax  commissioner  who  is  in  full  chovae 
of  real  and  personal  property  in  the  Territory 
(since  1932)  and  who  had  spent  some  30  years  in 
the  real-estate  business  in  the  islands.  He  had  made 
a  complete  study  of  plantations  and  land  tenure  in 
the  Territory.  The  witness  presented  exhibit  7 
which  had  been  prepared  at  the  request  of  the  at- 
torney general  of  the  Territory  for  the  information 
and  use  of  the  Territorial  legislature.  It  showed 
that  64.4  percent  of  all  of  the  lands  on  the  islnnd 
of  Oahu  (249,023.85  acres)  as  of  January  1,  1944, 
were  held  by  28  large  landowners.  The  exhibit  also 
showed  that  the  Territory  of  Hawaii  itself  owned 
a  total  of  13.205  percent  of  the  lands  on  said  island 
(51,050.47  acres);  that  the  Federal  Government 
owned  a  total  of  11.796  percent  of  the  lands  on 
said  island  (45,599.78  acres)  ;  and  that  the  balance 
of  10.58  percent  (40,885.9  acres)  were  the  only 
lands  held  in  private  ownership  out  of  a  total  of 


1548  United  States  of  America  vs. 

386,560  acres  of  land  on  the  entire  island.  The 
same  exhibit  also  demonstrated  that  10  large  trusts 
and  estates  owned  55  percent  of  all  of  the  lands 
on  said  island. 

Table  XIY  attached  to  exhibit  1  of  the  claimant 
is  a  list  of  the  landlords  of  the  claimant.  It  showed 
that  its  landlords  are  (by  reference  to  exhibit  7) 
among-  the  10  largest  landholders  who  own  55.31 
}:)ereent  of  all  of  the  lands  on  the  island  of  Oahu. 

The  witness  presented  exhibit  6  which  showed 
the  percentage  relationship  between  fee  holdings 
and  leaseholds  on  the  island  of  Oahu  for  the  period 
beginning  1935  and  ending  1945.  In  1935  the  total 
number  of  acres  of  land  devoted  to  sugar  cane 
cultivation  on  this  island  was  42,306.  Of  this  total 
86.75  percent  (36,696  acres)  were  leased  from  large 
landholders  and  trusts. 

In  1945  out  of  a  total  of  38,180  acres  in  sugar 
cane  cultivation,  84.8  percent  (32,378  acres)  re- 
mained in  sugar  cane  cultivation  after  the  Federal 
takings  and  w^ere  operated  imder  leases  by  planta- 
tion companies  conducting  their  business  precisely 
as  that  conducted  by  claimant. 

The  witness  testified  that  the  entire  system  of 
land  tenure  in  the  Territory  was  largely  one  of 
leaseholds ;  and  on  the  island  of  Oahu,  he  said,  that 
land  occupancy  was  roughly  15  percent  fee  ov^nier- 
shi])  and  85  percent  leases.  The  witness  testified 
that  the  relative  ownership  of  lands  and  the  ])ro- 
portion  of  leases  held  by  the  claimant  was  in  ac- 
cordance with  the  prevailing  business  practices  in 
the  Territory  of  Hawaii  and  particularly  on  the 
island  of  Oahu. 
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The  witness  gave  the  historical  background  of 
the  establishment  of  i^lantations  in  the  Territory 
and  testified  that  the  present  system  of  land  own- 
ership and  leasing  began  about  1851,  prior  to  which 
a  division  of  lands  in  the  Territory  had  been  made 
by  the  Government  of  the  then  Hawaiian  King- 
dom. He  stated  that  from  the  time  of  annexation, 
or  from  about  1900,  to  date,  the  land  ownership  in 
the  Territory  had  been  fundamentally  its  best  in- 
vestment because  of  the  assured  return,  and  that 
while  many  owners  have  passed  out  of  existence 
the  lands  have  continued  to  be  held  by  estates,  by 
their  heirs,  and  by  corporations  engaged  in  land 
holding,  and  that  it  is  difficult,  if  not  impossible, 
for  any  plantation  to  buy  the  fee.  This,  especially 
since  1900. 

NATURE  OF  DAMAGE 

The  evidence  before  this  committee  is  that  iii 
excess  of  $5,000,000  were  invested  in  this  claimant's 
enterprise,  all  of  which  was  indispensable  to  the 
raising  and  marketing  of  sugar  cane.  That  this  sum 
was  largely  invested  in  a  mill,  w^ater  and  pumping 
system,  and  sundry  other  requirements  such  as 
housing  for  w^orkers,  hospital,  and  the  like.  All  of 
these  were  located  on  fee-ow^ned  lands  of  the  claim- 
ant which  were  not  devoted  to  raising  sugar  cane. 
This  practice  and  method  was  followed  by  the  other 
plantations  on  the  island.  Exhibit  8  which  was  pre- 
pared by  the  deputy  Territorial  tax  assessor  was 
a  study  of  the  capital  investment  of  all  plantations 
on  the  island  of  Oahu  made  by  that  officer  after  a 
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study  of  plantation  methods  and  requirements.  It 
showed  that,  in  addition  to  the  fee  value  of  the 
lands  on  which  the  crops  were  growTi,  plantations 
had  an  average  investment  of  $1,028  per  acre  of 
arable  sugar  cane-producing  lands,  and  that  actual 
investment  in  capital  of  this  claunant  in  1939  be- 
fore any  expropriations  of  leased  lands  had  occurred 
was  $983  for  every  acre  in  production.  After  the 
takings  the  exhibit  showed  that  the  investment  for 
the  same  purpose  rose  to  $1,512  per  acre.  This  wit- 
ness testified  that,  in  his  opinion,  considering  the 
whole  of  the  property  before  any  of  the  taking  find 
that  which  remained  after  the  takings,  that  the 
remaining  lands  and  property  of  the  claimant  had 
suffered  a  capital  impairment  of  approximately  40- 
7)ercent  depreciation  in  value  of  its  remaining 
properties. 

Oi-eorge  C.  Schnuitz,  a  qualified  appraisei*,  pre- 
sented a  formal  written  appraisal  which  is  in^-or- 
])orated  in  exhibit  1.  That  appraisal,  with  exhibits 
attached,  appraised  the  damase  before  and  after 
the  takings  to  the  claimant's  remaining  properties 
to  be  $3,000,000,  after  considering  the  valuation 
of  the  property  upon  the  earning  basis  before  and 
as  reduced  by  the  expropriation  of  leased  lands, 
next  u])on  the  excessive  capital  investment  per 
acre  of  arable  remaining  lands,  and  finally  by  ref- 
erence to  the  public  evaluation  of  the  remaining 
physical  properties  as  evidenced  by  the  quoted 
])rice  of  its  stock  on  the  San  Francisco  Stock  Ex- 
change. In  1936,  before  any  «^xpropriations  of 
leased  lands,   the   physical   assets   of  the   claimant 
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were  quoted  on  the  market  at  $30.12  per  share,  or 
a  capital  value  of  $7,530,000,  while  in  1944  the 
stock  had  sunk  to  $10.25  per  share,  or  a  total  value 
of  $2,562,500.  The  capital  investment  of  the  claim- 
ant is  250,000  shares  of  i)aid-in  ca[)ltal  having  a 
par  value  of  $20  per  share,  or  $5,000,000,  no  part 
of  which  has  been  expropriated  by  the  Govern- 
ment, but  it  has  been  severed  from  arable  lands 
held  capable  of  producing  an  average  of  30,000  to 
35,000  tons  of  cane  for  grinding  in  the  mill  of  the 
claimant  each  year.  Testimony  of  the  operators  of 
the  mill  and  plantation  i^roporty,  as  well  as  the 
actual  inspection  of  the  property  by  the  committee, 
showed  that  the  propertj^  which  remained  had  an 
overcapacity  of  fully  50  percent,  and,  in  the  opinion 
of  the  committee,  that  its  market  value  has  been 
substantially  depreciated  by  reason  of  the  taking 
of  its  leased  lands  in  an  amount  which  should  be 
more  accurately  ascertained  by  a  determination 
thereof  in  the  Court  of  Claims. 

THE     CLAIMANT     HAS     RECEIVED     NO 

COMPENSATION  FOR  ANY  DAMAGE 

DONE  TO  IT 

The  committee  finds  that  in  1932  614  acres  of 
leased  sugar  cane  lands  under  lease  to  this  claim- 
ant were  taken  in  a  proceeding  known  as  No.  289  in 
the  United  States  District  Court  for  the  Territory 
of  Hawaii.  The  claimant  here  has  asserted  no  claim 
for  any  damage  to  its  remaining  properties  by 
reason  thereof  but  has  demonstrated  the  fact  that 
that  expropriation  reduced  the  possibility  of  ad- 
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justing  the  operation  of  the  claimant  in  its  enter- 
prise by  acquiring  other  leases  when  further  ex- 
proi^riations  occurred.  The  committee  also  heard 
the  testunonv  of  the  Government  appraiser  who 
evaluated  the  properties  which  were  the  subject  of 
this  said  proceeding  and  finds  that  notwithstanding 
any  language  in  any  of  the  docmnents  filed  therein 
that  no  allowance  was  made  in  appraisal  for  dam- 
age to  the  fee  lands,  mill,  water  system,  and  other 
l)roperties  of  this  claimant  remaining  to  it  after 
the  severance  of  these  leased  lands  from  its  enter- 
prise; and  the  committee  finds  that  the  remaining 
properties  were  at  no  time  appraised  for  the  pur- 
])ose  of  determining  the  same  by  the  Government 
appraisers. 

The  committee  further  finds  that  notwithstand- 
ing any  language  appearing  in  the  stipulation,  ex- 
liibit  2,  and  the  judgment,  exhibit  3,  in  Civil  Suits 
Nos.  416,  430,  434,  436,  and  4.52,  that  nothing  was 
allowed  or  considered  for  damage  to  the  remaining 
properties  of  the  claimant  for  the  depreciation  in 
the  value  of  its  remaining  properties.  The  commit- 
tee heard  the  testimony  of  the  appraiser  who  evalu- 
ated said  lands  for  the  Government  in  said  pro- 
ceedings, as  well  as  the  Government  attorne.y  who 
negotiated  the  settlement  referred  to  in  a  stipula- 
tion, exhibit  2,  between  the  United  States  and 
claimant  in  the  aforesaid  proceedings.  The  (^ov- 
ermnent  attorney  identified  the  data,  computations, 
and  formula  (exhibit  13),  upon  which  the  amount 
paid  the  claimant  on  a  judgment  (exhibit  3)  en- 
tered pursuant  to  said  stipulation.  He  stated  there 
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the  moneys  paid  were  only  for  growing  crops,  tools, 
inii)rovenients,  a  portion  of  compliance  payments 
which  would  have  been  received  by  claimant  had 
said  crops  matured  to  harvest,  and  that  the  only 
other  item  considered  was  a  ''trade"  made  to  effect 
a  compromise  on  overhead  by  allowing  claimant  a 
portion  of  the  overhead  to  which  it  asserted  it  had 
committeed  itself  in  order  to  raise  to  maturity  the 
crops  expropriated,  to  wit:  Insurance,  taxes,  fore- 
men's salaries,  and  items  of  similar  nature  which 
the  claimant  was  required  to  pay  and  which  the 
taking  of  the  crops  necessitated  its  paying  although 
no  value  was  derived  therefrom.  The  Government 
appraiser  testified  that  he  never  considered  under 
his  contract  any  depreciation  in  the  value  of  the 
claimant's  remaining  properties  but  confined  his 
consideration  to  the  actual  lands  taken  and  the 
improvements  thereon. 

Although  a  stipulation  for  the  value  of  growing 
crops  has  been  entered  into  between  the  United 
States  and  the  claimant  in  proceedings  known  as 
Civil  ]^os.  514,  525,  529,  533,  535,  544,  and  548,  it  is 
clear  that  from  this  stipulation  no  payment  has 
been  made  for  the  dey)reeiation  in  the  properties 
of  the  claimant  remaining  to  it  after  the  conden^na- 
tion  of  the  fee  to  the  lands  under  lease  to  claimant 
and  referred  to  in  these  suits. 

The  committee  is  of  the  opinion  that  the  in- 
disputable proof  is  that  the  Government  has  never 
awarded  the  claimant  anything  for  the  damages 
for  which  this  claim  has  been  presented. 

The   committee   further  finds  that   each   of   the 
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leases  upon  the  lands  referred  to  in  all  of  the 
aforesaid  condemnation  suits  contained  identical 
clauses  inserted  on  the  insistence  of  the  lessors  and 
which  clause  terminated  the  lessee's  mterest  in  any 
lands  leased  upon  condemnation  thereof.  Thus  the 
claimant  had  no  recourse  but  to  appeal  to  Congress 
since  its  fee  property  was  not  actually  expropri- 
ated. 

SUMMARY 

The  committee  finds: 

1.  That  the  claimant  conducted  its  business  ac- 
cording to  the  accepted  and  long-established  busi- 
ness customs  in  the  Territory  of  Hawaii  but  is 
without  legal  remedy  because  of  the  termination  of 
its  contractual  rights  under  the  terms  of  its  leases 
which  were  drawn  in  accordance  with  standards 
of  business  prevailing  in  Hawaii. 

2.  That  no  compensation  has  ever  been  awarded 
or  considered  for  the  damage  for  which  this  relief 
has  been  sought. 

3.  That  by  reason  of  the  extensive  expropria- 
tion, by  the  Federal  Government,  of  lands  upon 
which  the  claimant  held  leases,  the  physical  prop- 
erties of  the  claimant  remaining  to  it  after  such 
severance  have  been  depreciated  in  market  value 
between  1936,  before  the  expropriations,  and  1945, 
when  the  last  of  said  expropriations  occurred,  to 
an  extent  which  this  committee  feels  is  substantial 
and  which  it  recommends  be  heard  and  determined 
by  judgment  of  the  Court  of  Claims. 

4.  That    no    precedent    will    be    established    by 
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granting  the  relief  here  sought  since  it  is  the 
opinion  it  could  only  have  occurred  in  the  Terri- 
tory of  Hawaii  because  of  the  nature  of  the  land 
holdings  prevailing  in  the  Territory. 

For  all  of  these  reasons  your  committee  having 
viewed  the  property,  examined  witnesses,  and  con- 
sidered the  matter  at  length  recommends  that  the 
bill,  as  amended,  do  pass. 

Office  of  the  Attorney  General, 

Washington,  T).  C,  July  12,  1945. 

Hon.  Dan  R.  McGehee, 

Chairman,  Committee  on  Claims, 

House  of  Representatives,  Washington,  T).  C. 

M}^  Dear  Mr.  Congressman:  This  will  refer  to 
your  request  for  my  views  with  respect  to  a  bill 
(H.  R.  2688)  to  provide  compensation  to  Honolulu 
Plantation  Co.,  a  California  corporation,  as  com- 
])ensatioD  for  damages  sustained. 

The  bill  would  direct  payment  to  the  Honolulu 
Plantation  Co.,  a  California  corporation,  of  the 
sum  of  $3,250,000  as  compensation  for  damages 
and  loss  of  property  sustained  by  the  company  by 
reason  of  the  expropriation  by  the  United  States 
of  lands  held  under  leases  owned  and  operated  by 
the  company. 

The  bill  does  not  set  forth  the  grounds  upon 
which  the  claim  is  based  except  in  very  general 
terms.  From  the  information  available  in  this  De- 
partment, however,  it  appears  that  properties  of 
the  Honolulu  Plantation  Co.  were  involved  in  a 
number  of  condemnation  proceedings  instituted  on 
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behalf  of  the  United  States.  Most  of  these  pro- 
ceedings have  been  conduded  by  stipulation  or 
Yohintary  settlement  with  the  Honolulu  Planta- 
tion Co.,  accepting  the  compensation  to  be  paid  as 
complete  satisfaction  of  its  claim  for  just  com- 
pensation for  the  iDroperty  taken. 

The  compensation  to  be  paid  to  the  Honolulu 
Plantation  Co.  for  the  taking  of  its  propertj^  was 
fixed  by  judgments  entered  pursuant  to  stipula- 
tions or  agreements  with  the  claimant.  There  does 
not  appear  to  be  any  legal  or  moral  obligation  to 
pay  any  additional  compensation. 

In  the  light  of  the  foregoing  circumstances  I  am 
unable  to  recommend  enactment  of  the  bill. 

I  have  been  advised  by  the  Director  of  the  Bu- 
reau of  the  Budget  that  there  would  be  no  objec- 
tion to  the  submission  of  this  report. 

Sincerely  yours, 

TOM  C.  CLARK, 

Attorney  General. 

The  Secretary  of  the  Navy, 

Washington,  July  20,  1945. 

Hon.  Dan  R.  McGehee, 

Chairman  of  the  Committee  on  Claims, 

House  of  Representatives. 

My  Dear  Mr.  Chairman:  The  bill  H.  R.  2688 
to  provide  compensation  to  Honolulu  Plantation 
Co.,  a  California  corporation,  as  compensation  for 
damages  sustained,  was  referred  by  your  commit- 
tee to  the  Navy  Department  with  request  for  a 
report  thereon. 
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The  purpose  of  the  bill  (H.  R.  2(S88)  is  to  i)ay 
to  Honohilu  Plantation  Co.,  a  California  corpora- 
tion, the  sum  of  $3,250,000  as  com[)ensation  tor 
the  damages  to  and  the  loss  of  property  sustained 
by  said  company  to  its  mill,  water  system,  and 
other  property  of  its  enterprise  by  reason  of  the 
expropriation  by  the  United  States  of  America  of 
divers  lands  held  under  lease  owned  and  operated 
by  this  company  as  a  part  of  its  enterprise. 

The  Navy  Department  is  advised  by  the  l>epart- 
raent  of  Justice  that  most  of  the  condemnation 
])roceedings  covering  the  Government's  acquisition 
of  leasehold  rights  of  the  Honolulu  Plantation  Co. 
have  been  concluded  by  stipulation  or  voluntary 
settlement  with  the  company,  which  has  ar*cepted 
the  compensation  paid  as  full  and  complete  satis- 
faction of  all  claims  against  the  United  States. 
However,  the  following  observations  are  subnntted 
with  respect  to  any  cases  which  may  not  have  been 
so  concluded. 

According  to  the  company's  petition  to  Congi'ess 
filed  in  support  of  the  subject  bill,  the  fee  acquisi- 
tions of  the  Federal  (rovernment  in  this  matter 
represent  2,428.44  acres,  of  which  1,734.11  acres  are 
re])orted  as  acquisitions  for  naval  uses.  For  the 
])urpose  of  this  report,  the  figures  of  the  company 
are  accepted  as  substantially  accurate,  although 
permission  is  requested  to  file  such  corrected  data 
as  a  further  study  may  disclose. 

The  statement  of  the  president  of  the  company, 
Avhich  appears  in  the  company's  petition  to  Con- 
gress, asserts  that  the  amoujit  sought  to  be  appro- 
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priated  is  not  for  the  paj^iient  or  recom]3ense  of 
any  business  loss  or  loss  of  profits  but  ''the  entire 
amount  for  which  redress  is  sought  is  to  reimburse 
the  stockholders  for  that  part  of  their  capital  ^Yhich 
has  disappeared  or  has  been  destroyed  as  a  result 
of  the  governmental  action."  In  other  words,  the 
company's  claim  is  one  for  the  reduction  (resulting 
from  the  Government's  taking)  in  capital  value  of 
that  part  of  its  enterprise  which  remains  after  the 
Government's  taking. 

Although  the  company's  petition  does  not  include 
copies  of  the  leases  mider  which  it  occupied  the 
various  lands  that  were  taken  by  the  Government, 
it  appears  that  there  are  five  major  leases  involved, 
four  of  which  have  more  than  20  years  to  run 
and  the  fifth  does  not  expire  until  December  31, 
1953. 

Concerning  the  use  of  the  property  imder  these 
leases,  the  company's  president  in  his  statement 
said:  "The  company's  stockholders  and  its  direc- 
tors have  assmned  that  the  company  would  always 
be  able  to  lease  these  lands  for  cane  cultivation  for 
so  long  as  the  company  desired  to  remain  in  busi- 
ness. This  was  so  because  the  use  to  which  they 
were  being  put  by  the  Honolulu  Plantation  Co. 
was  their  best  and  most  profitable  use,  and,  there- 
fore, it  was  to  the  mutual  advantage  of  owners  and 
plantation  to  come  into  harmony.  Under  these  cir- 
cmnstances,  these  lands  were  considered  as  valu- 
able to  Honolulu  Plantation  Co.  and  were,  in  fact, 
as  useful,  as  though  each  parcel  had  been  ov^Tied 
in  fee  simple  instead  of  leased.  Certainly,  having 
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the  full  use  of  them  for  long  periods  for  produc- 
tion, the  company  derived  all  of  the  benefits  of 
having  title  to  them  without  the  additional  invest- 
ment of  capital  in  them." 

Apparently  the  company  has  come  to  Congress 
for  relief  in  the  matter  because  it  has  been  advised 
by  its  counsel  that  as  lessee  it  has  no  recourse  at 
law.  In  this  connection,  the  company's  petition  to 
Congress  points  out  that — 

"The  Government's  legal  position  as  stated  by 
the  Attorney  General  in  a  few  court  appearances 
and  repeated  by  various  bi'anehes  of  the  Govern- 
ment is  that  upon  the  basis  of  decided  cases,  the 
Government  is  foreclosed  from  making  any  com- 
pensation for  the  loss  of  the  beneficial  use  of  these 
croplands  to  the  x)lantation,  because  of  the  separa- 
tion of  ownership  between  fee  and  beneficial  use 
and  because  of  the  fact  that  the  plant  site  itself 
was  not  physicallj'  appropriated,  wherefore  it  con- 
tends that  there  can  be  no  'severance  damage'  y)aid 
for  the  plant  site." 

The  case  of  Baetjer  v.  The  United  States  (143  F. 
(2d)  391)  involved  practically  the  same  circum- 
stances as  are  presented  here,  except  that  in  the 
Baetjer  case,  the  lands  acquired  by  th('  Go^-ern- 
raent  were  owned  in  fee,  whereas  in  the  i)resent 
case  they  were  occupied  imder  long-term  leases. 
Baetjer  was  trustee  for  Eastern  Sugar  Associates 
which  owned  approximately  30,000  acres  of  enne 
lands,  roughly  two-thirds  of  which,  together  with 
the  company's  mills,  were  located  on  the  island  of 
Puerto  Rico.  The  remaining  10,000  acres,  more  or 
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less,  were  situated  on  Vieques  Island,  10  to  17  miles 
distant.  Most  of  these  lands  on  Vieques  Island  were 
condemned  by  the  United  States  for  naval  uses. 
The  district  court  discarded  evidence  introduced 
for  the  purpose  of  showing  that  the  capital  value 
of  the  compam^'s  holdings  on  the  island  of  Puerto 
Rico  had  depreciated  as  a  result  of  the  takings 
of  its  lands  on  Vieques.  The  circuit  court  of  ap- 
peals (first  circuit)  held  that  the  evidence  was  ad- 
missible for  the  purpose  of  showing  that  the  over- 
capacity of  the  mills  with  respect  to  cane  lands 
available  to  supply  them  had  depreciated  in  value. 
''In  short,"  the  court  said,  "the  stricken  evidence 
would  indicate  a  compensable  loss  only  if  it  means 
that  after  the  taking  the  appellants'  mills  had  an 
uneconomic  overcapacity  so  that  they  could  not  be 
operated  by  anyone  as  efficiently  and  therefore  as 
]:>rofitably  as  before  the  taking,  this  being  a  matter 
^^^hich  a  hypothetical  willing  buyer  would  consider 
in  determining  what  he  would  pay  for  the  prop- 
erty." 

The  Navy  Department  is  not  informed  of  any 
"decided  case"  that  has  ever  held  that  a  different 
principle  than  that  followed  in  the  Baetjer  case 
should  be  applied  in  a  situation  where  thr  lands 
taken  were  occupied  under  long-term  leases  under 
circumstances  such  as  we  haye  here,  nor  does  it 
imderstand  that  the  Attorney  General  of  the 
United  States  has  ever  had  occasion  to  sanction 
such  a  distinction. 

Whatever  differences  of  viewpoint  there  may  be 
on  the  subject,  the  Navy  Department  suggests  that 
the  legal  phases  of  the  matter  be  fully  explored  by 
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counsel  for  the  Claims  Committee  before  final  ac- 
tion is  taken  on  the  bill.  If  the  committee's  coun- 
sel should,  following  a  careful  investigation  of  the 
matter,  determine  that  the  Company  has  a  remedy 
at  law,  the  Navy  Department  believes  that  the 
company  should  be  required  to  pursue  the  remedy 
in  the  courts.  If,  on  the  other  hand,  no  legal  remedy 
is  found  to  exist  and  it  should  appear  that  the 
r-laim  is  one  based  on  equity  alone,  the  bill  would 
be  objectionable  in  that  its  enactment  would  in- 
volve a  precedent  opening  up  the  floodgates  by 
encouraging  the  filing  of  many  claims  for  conse- 
(luential  damages  of  a  nature  which  the  highest 
fMturts  have  repeatedly  held  are  not  compensable  on 
tlio  basis  of  laAv. 

For  the  foregoing  reasons  the  Navy  Department 
strongly  recommends  against  the  enactment  of  the 
bill  H.  R.  2688. 

The  Navy  Department  has  been  informally  ad- 
vised by  the  Bureau  of  the  Budget  thai  there  would 
be  no  objection  to  the  submission  of  this  report. 

Sincerely  yours, 

JAMES  FORRESTAL. 

War  Department 

Washington,  July  19,  1945. 

Hon.  Dan  R.  McGehee, 
Chairman,  Committee  on  Claims, 
House  of  Representatives. 

Dear  Mr.  McGehee:  The  War  Department  is 
opposed  to  the  enactment  of  H.  R.  2688,  a  bill  to 
provide  compensation  to  Honolulu  Plantation  Co., 
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a  California  corporation,  as  compensation  for  dam- 
ages sustained,  with  regard  to  \Yhicli  you  have  re- 
quested the  views  of  this  Department. 

Under  the  proposed  legislation  the  Secretary  of 
the  Treasury  is  authorized  and  directed  to  pay  to 
the  Honolulu  Plantation  Co.,  a  California  corpora- 
tion, the  smn  of  $3,250,000  as  compensation  for  the 
damages  to  and  the  loss  of  property  sustained  by 
the  said  company  to  its  sugar  mill,  water  system, 
and  other  properties  of  its  enterprises  by  reason 
of  the  exproi^riation  b}^  the  United  States  of  Ain er- 
ica of  divers  lands  held  mider  leases  owned  and 
operated  by  the  company  as  an  integral  part  of  its 
enterprise. 

The  company  represents  in  its  petition  to  the 
Congress  for  relief  that  during  the  years  from 
1935  to  June  1944,  inclusive,  the  War  and  I'^avy 
Departments  condemned  in  fee  simple  a  total  of 
2.325.53  acres  of  land  bordering:  on  the  perimeter 
of  Pearl  Harbor,  T.  H.,  which  the  company  held 
under  lease  from  various  lessors  for  the  growing 
of  sugar  cane  for  use  in  the  operation  of  its  sugar- 
refining  mill.  Of  the  2,325.53  acres,  753.55  acres 
allegedly  were  condemned  at  the  request  of  the 
War  Department  and  1,571.98  acres  at  the  request 
of  the  Navy  Department.  The  company's  petition 
further  shows  that  initially  it  had  a  total  of  7,400 
acres  under  its  control,  including  lands  purchased 
by  the  company  in  fee  simple  On  this  land,  but 
principally  on  the  land  owned  in  fee  simple,  which 
the  United  States  district  engineer,  Honolulu,  T. 
H.,  estimates  as  313  acres,  the  company  had  erected 
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extensive  iinproveinents  cojisisting  of  a  sugar-refin- 
ing mill,  warehouses,  service  shoi)s,  dwellings, 
fences,  wells,  pumping  stations,  boostei-  stations, 
irrigation  ditches,  pii)e  lines,  canals,  a  narrow  gage 
railway,  and  other  facilities  required  in  its  cane- 
growing  and  sugar-refining  operations. 

In  1936  the  company  extended  the  term  of  four 
of  its  five  major  leases  to  December  1,  196i!>,  and 
in  1940  extended  the  term  of  the  fifth  lease  to 
December  31,  1953.  The  company  estimates  its  cap- 
ital investment  in  excess  of  $4,000,000.  It  alleges 
that  the  lands  appropriated  by  the  Government 
were  the  most  productive  and  the  most  economical- 
ly operated  cane  areas  held  by  the  plantation  and 
that,  as  a  result  thereof,  it  has  suffered  a  loss  of 
capital  amounting  to  not  less  t.lian  $3,000,000. 

In  its  petition  to  the  Congress  the  company,  in 
effect,  is  claiming  severance  damages  due  to  (1) 
an  immediate  shrinkage  in  the  value  of  the  assets 
and  (2)  the  impairment  of  the  ability  to  earn  a 
fair  return  upon  the  value  of  the  residual  invest- 
ment. It  states  that  both  elements  resulted  from 
the  takings  of  lands  having  a  raw  sugar  availabil- 
ity of  approximately  30,000  tons  per  annum  and 
leaving  property  with  a  sugar  availability  of  ap- 
])roximately  15,000  tons  per  annum. 

The  company  seeks  relief  from  the  Congress 
principally  on  the  alleged  ground  that  it  is  *Hhe 
firm  and  consistent  policy  of  the  Federal  dei)art- 
ments  concerned  to  confine  payments  and  offers  of 
l)a\nTient  to  the  taking  of  such  tangible  property  as 
was  severed  from  the  integrated  enterprise,  valued 
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on  such  separated  basis  and  with  respect  solely  to 
the  tangible  property  owned  in  full  and  complete 
title  by  the  petitioner;"  that  the  company  has  no 
remedy  at  law;  that  the  Departments  concerned 
would  subject  to  petitioner  to  long  years  of  expen- 
sive litigation  by  their  opposition  to  the  establish- 
ment of  a  legal  exception  to  the  above  rule  under 
the  special  facts  of  the  petitioner's  ease;  and  that 
consequently  the  Congress  is  the  only  forum  now 
open  to  the  ])etitioner  for  the  recovery  of  the  just 
compensation  guaranteed  by  the  fifth  amend.aient 
to  the  Constitution. 

The  contentions  of  the  petitioner  set  forth  above 
do  not  appear  to  be  well  founded  insofar  as  the 
War  Department  is  concerned.  Of  the  753.55  acres 
of  company-leased  land  allegedly  taken  by  the  War 
Department,  the  records  of  this  Department  show 
that  only  623.37  acres  w^ere  taken  for  the  War 
Department  and  that  614  acres  thereof  were  taken 
by  condemnation  proceedings  instituted  in  the 
United  States  District  Court  for  the  Territory  of 
Hawaii,  Civil  No.  289,  in  June  1932  and  concluded 
by  judgment  of  the  court  on  February  25,  1935. 
This  judgment  awarded  $117,686  to  the  Honolulu 
Plantation  Co.  "in  full  for  its  interests  in  the 
land  and  improvements  to  be  condemned  (except 
such  amount  as  it  may  be  entitled  to  receive  from 
the  compensation  awarded  or  to  be  awarded  the 
owners  of  the  fee  pursuant  to  separate  stipulations 
entered  into  with  them)  for  damages  to  growing 
crops,  and  for  damage  due  to  the  severance  of  the 
leasehold   interests    owned   by   it   and   to   be   con- 
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(leinned  fvoii)  the  remaining  leasehold  interests 
which  it  owns  and  lor  its  interest  in  the  improve- 
ments on  the  land  to  be  condemned  which  is  owned 
by  the  trustees  of  the  S.  M,  Damon  estate."  The 
judgment  further  provided  that  the  said  company 
had  the  right  to  harvest  all  croi)s  then  beins:  grown 
by  it  upon  certain  fields  subject,  however,  to  excej)- 
tions  as  to  particular  fields  which  were  either  to 
be  handed  over  to  the  War  Department  by  certain 
definite  dates  or  within  specified  times  after  writ- 
ten notice  by  the  commanding  general  of  the  Ha- 
waiian Department.  This  judgment  was  rendered 
the  year  prior  to  the  year  in  which  the  company 
states  that  four  of  its  five  major  leases  were  ex- 
tended for  an  additional  term  of  30  years. 

Tt  is  the  considered  view  of  +his  Department  that 
the  court  gave  full  consideration  to  the  total  dam- 
ages to  the  company  arising  out  of  the  taking  of 
the  614  acres  by  the  War  Department  and  that  the 
judgment  of  the  court  included  complete  reim- 
bursement for  all  damages  sustained  by  the  com- 
pany as  a  result  of  the  taking.  The  70.96  acres 
allegedly  condemned  by  the  War  Department  in 
1940  were  actually  taken  by  the  Federal  Works 
Agency  and  hence  any  damages  resulting  from 
this  taking,  although  the  land  was  used  for  military 
housing  purposes,  is  not  believed  to  be  the  respon- 
sibility of  the  War  Dei^artment. 

The  War  Department  does  not  believe  that  fur- 
ther relief  to  the  company  through  the  enactment 
of  a  private  relief  bill  such  as  H.  R.  2688  is  advis- 
able. Relief  to  the  company,  if  any,  was  available 
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through  an  appeal  from  the  decision  of  the  local 
Federal  court.  The  records  of  this  Department  do 
not  disclose  that  an  appeal  was  prosecuted.  The 
question  of  the  value  of  the  property  taken  and 
any  severance  damages  to  the  remainder  of  the 
comjjany's  holdings  is  considered  to  have  been  ad- 
judicated. Under  the  circumstances,  the  War  De- 
I)artment  is  opposed  to  the  enactment  of  H.  R. 
2688. 

This  bill  would  result  in  the  payment  of  $3,250,- 
000  to  the  petitioner  and  would  undoubtedly  bring 
forth  a  flood  of  similar  bills  for  relief  of  parties 
who  are  dissatisfied  with  settlements  made  by  the 
Government  or  the  courts. 

The  Bureau  of  the  Budget  advises  that  there  is 
no  objection  to  the  submission  of  this  report. 

Sincerely  yours, 

ROBERT  P.  PATTERSON, 
Acting  Secretary  of  War. 
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UNITED   STATES   EXHTIUT  ''A" 

(Admitted  in  Evidence  1-14-47) 

C.  Brewer  and  (yompany 
Limited 

November  29,  1940. 


This  Lettter  No.  10()()3-CHM 
Received  Nov.  30/40. 

(Copy) 

Trustees  Under  the  Will  of 
Samuel  Mills  Damon,  Deceased 
c/o  Bishop  Trust  Com]jany,  Ltd. 
Honolulu,  T.  H. 

Dear  Sirs: 

Proi)osed   New   Lease   of  Moanalua  Lands   to 
Honolulu  Plantation  Company 

In  further  reply  to  your  favor  of  October  18, 
1940,  we  now  indicate  that  a  tentative  form  of  lease 
has  l)een  drawn  up  l)y  us  and  same  is  submitted  to 
you,  lierewith. 

No  effort  has  been  made  to  describe  the  areas  to 
be  leased  as  these  will  have  to  be  prepared  by  some 
surveyor  who  has  complete  data,  but  said  descrip- 
tion should,  of  course,  include  the  fields  mentioned 
in  your  favor  and  certain  adjacent  land  that  is  now 
held  under  the  existing  lease,  except  the  areas  i-e- 
cently  condemned. 

It  may  be  well  to  ^x  the  aggregate  mininuuu 
rental  figure  with  definiteness  when  the  form  of 
lease  is  finally  accepted. 
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^Ye  will  be  glad  to  prepare  the  form  of  new 
lease  in  a  permanent  way  if  you  will  furnish  us 
with  a  description  of  the  land  to  be  demised  and 
Avill  also  indicate  your  approval  of  the  form  of  said 
new  lease  as  submitted,  or  state  what  changes  you 
desire  to  have  made  therein. 

The  condemnation  of  two  areas  recently  effected 
would  seem  to  us  to  call  for  a  refundment  of  the 
rent  paid  for  the  last  quarter  of  this  year,  propor- 
tionate to  the  area  that  has  been  lost. 

Likewise,  Honolulu  Plantation  Company  has 
])aid  the  taxes  on  the  condemned  land  for  the  full 
year  of  1940,  and  here  again,  equit}^  would  seem  to 
call  for  a  refundment  of  l/4th  of  the  1940  taxes, 
])roportioned  on  the  area  lost  by  virtue  of  said  con- 
demnations. May  we  request  your  favorable  con- 
sideration of  these  tAvo  items? 

Very  truly  yours, 

C.  BREWER  AND  COMPANY, 
LIMITED. 

CHAS.  H.  MERRIAM, 
Manager,  Land  Department. 
CHMrLHM  End. 


UNITED  STATES  EXHIBIT  ''B" 

(Admitted  in  Evidence  1-14-47) 

This  Indenture  of  Lease,  made  this day 

of   1940,  by  and  between  J.  Waterhouse, 

E.  H.  Wodehouse,  W.  F.  Frear  and  J.  E.  Russell, 
all    of   Honolulu,   City   and   County   of   Honolulu, 
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Tcri-itory  of  Hawaii,  Trustees  under  the  Will  and 
of  the  Estate  of  Samuel  M.  Damon,  deceased,  Iict^- 
inafter  called  the  "Lessors",  of  the  first  part,  and 
Honolulu  Plantation  Company,  a  California  corjio- 
i-ation,  hereinafter  calles  the  ^'Lessee",  of  the  sec- 
ond part, 

Witnesseth : 

That  the  Lessors,  in  consideration  of  the  rent 
hereinafter  reserved  and  of  the  covenants  herein 
contained  and  on  the  part  of  the  Lessee  to  be  ob- 
served and  performed,  do  hereby  demise  and  lease 
unto  the  Lessee: 

All  those  certain  tracts  or  parcels  of  land  situate 
within  the  Ahupuaa  of  Moanalua,  City  and  County 
of  Honolulu,  Territory  of  Hawaii,  bein^  portions 
of  Apana  2  of  the  land  mentioned  or  described  in 
R.  P.  7858  L.C.A.  7715  to  L.  Kamehameha,  par- 
ticularly described  as  follows: 
(Description  of  land) 

The  total  area  hereby  demised  is  acres,  of 

which  area  acres  are  or  are  deemed  to  be  cane 

lands. 

Together  with  such  rights  of  way,  of  the  nature 
of  easements,  for  a  railway  or  railways,  field  roads, 
fliunes,  ditches,  tunnels,  svphons  and  pipe  lines  over 
the  adjoining  lands  of  the  Lessors  as  at  present 
existing  and  used  by  the  Lessee  or  such  extensions 
thereof  only  as  it  may  hereafter  be  found  necessary 
to  construct  or  instal  for  use  in  connection  with 
the  cultivation  and  agricultural  use  of  the  parcels 
of  land  hereby  demised,  provided  always  that  such 
hereinabove   mentioned   existing  rights-of-way   are 


1570  United  States  of  America  vs. 

used  and  such  extensions  thereof  are  constructed 
or  installed  and  used  so  that  they  ^^^Lll  not  interfere 
Avith  any  use  by  the  Lessors  and  their  tenants  of 
the  adjoining  lands  of  the  Lessors  and  so  that  all 
the  said  above  mentioned  rights-of-way  can  be 
crossed  on  the  level  with  vehicles  at  points  suitable 
to  the  Lessors  and  that  the  Lessors  and  their  tenants 
or  tenants  of  land  adjoining  the  parcels  of  land  here- 
by demised  are  held  harmless  and  free  and  clear  of 
all  liability  against  any  claim  for  damages  sus- 
tained by  the  Lessee  or  its  employees,  servants  or 
agents  by  reason  of  the  Lessors  or  any  of  them,  or 
any  of  their  said  tenants  crossing  the  said  herein- 
al)()ve  mentioned  rights-of-way  by  vehicles  of  any 
description. 

To  have  and  to  hold  the  same  unto  the  Lessee 
from  and  including  the  first  day  of  January,  1944, 
for  the  term  of  Ten  (10)  years  thence  next  ensu- 
ing, or  a  lesser  term  if  the  Trust  hereinabove  men- 
tioned is  determined  prior  to  the  end  of  the  said 
ten  year  period,  and  at  the  expiration  of  this  lease 
the  Lessee  shall  according  to  the  practice  of  cane 
cultivation  followed  in  the  Island  of  Oahu,  be  per- 
mitted to  continue,  but  only  in  regular  course  of 
husbandry,  the  cultivation  and  harvesting  of  the 
then  matured  or  maturing  crop  of  cane  on  the 
demised  premises  until  same  is  fully  mature  and 
harvested  and  shall  pay  rent  for  the  area  of  the 
land  so  occupied  by  the  Lessee  or  in  use  or  under 
its  control  and  until  possession  thereof  is  actually 
surrendered  to  the  Lessors  at  the  rate  of  15.00  per 
acre  per  annimi; 
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Yicldiii^i;'  and  paying  therefor  yearly  and  every 
year  during  said  term  unto  the  Lessors  i-ciit  as 
follows: 

Minimum  Rental :  The  minimum  rent  shall  he 
payable  in  four  (4)  equal  installments,  each  in 
advance,  on  the  1st  days  of  January,  April,  July 
and  October  in  each  and  every  year  during  the 
continuance  of  this  lease,  without  any  deduction, 
the  first  of  such  payments  to  be  made  on  the  1st 
day  of  January,  1944,  and  the  minimum  rent  for 
each  calendar  year  for  the  land  under  lease  shall  be 
at  the  rate  of  Fifteen  Dollars  ($15.00)  per  acre 
for  the  area  of  land  cultivated  in  cane.  Said  rental 
to  increase  at  the  rate  of  twenty  cents  (20c)  x)er 
acre  per  annum  for  any  increase  of  One  Dollar 
($1.00)  in  the  average  price  of  96°  New  York  raw 
sugar  above  Fifty  Dollars  ($50.00)  per  ton  and 
proportionately  for  any  fraction  of  an  increase 
of  One  Dollar  ($1.00),  said  increase,  however,  to 
cease  when  the  price  of  96°  raw  sugar  exceeds 
$100.00  per  ton.  In  case  the  present  Sugar  Act 
continues  in  its  y)resent  or  a  similar  form,  75%  of 
any  Federal  compliance  payment  for  the  produc- 
tion or  marketing  of  sugar  shall  be  ascertained 
and  there  shall  also  be  determined  the  total  tons 
of  sugar  harvested  or  marketed  by  the  Lessee  dur- 
ing the  particular  year  in  which  the  compliance 
lia^anent  is  I'eceived  and  then  there  shall  be  deter- 
mined the  actual  increase  in  the  price  per  ton  of 
sugar  due  to  said  pa^Tnents  which  fractional  in- 
crease per  ton  shall  be  added  to  the  average  market 
price  per  ton  of  96°  New  York  raw  sugar  and  this 
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determination   shall  fix   the   rental  value   l^asis   as 
hereinabove  provided. 

Payment  of  any  increase  in  rental  above  the 
minimum  basis  shall  be  made  within  a  reasonable 
time, — not  more  than  30  days, — after  the  close  of 
the  calendar  year  when  the  average  price  of  sugar 
for  such  year  can  be  determined  together  with  the 
amount  of  an}'  compliance  payment  received  during  | 
the  same  year. 

Lessors  reserve,  however,  the  right  to  withdraw] 
from  this  Lease  any  or  all  areas  not  in  sugar  j 
cane  cultivation  or  not  used  for  ditches  or  rail-j 
roads  upon  giving  to  said  Lessee  sixty  (60)  days 
written  notice  of  said  intended  mthdrawal.  Any] 
such  withdrawal  will  not  entitle  the  Lessee  to  anv 
abatement  of  rent. 

Ticssors  also  reserve  from  this  lease  an  easement] 
right-of-way.  in  common  with  the  Lessee,  over  all 
roads  leading  mauka  from  Kamehameha  Highway 
to  other  lands  of  said  Lessors  lying  mauka  of  Fields ^ 
82  to  89,  inclusive,  for  the  purpose  of  ingress  and] 
egress  to  said  lands.     Said  Lessors  also  reserve  the 
right  and  ]>rivilege  of  installing  water  pipes  along 
said  roads  to  the  mauka  lands  above  referred  to,  it 
being  agreed,  however,  that  the  work  of  installing 
said  water  pipes  will  only  be  performed  at  a  time 
immediately  subsequent  to  the  harvesting  of  cane 
from  said  Fields  82  and  89,  inclusive. 

And  the  Lessors  hereby  covenant  with  the  Lessee 
that  upon  payment  by  the  Lessee  of  the  rent  as 
aforesaid  and  upon  observance  and  performance  of] 
the  covenants  by  the  Lessee  hereinafter  contained, 
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the  Lessee  sliall  peaceably  hold  and  enjoy  the  said 
demised  fn-emises  for  the  term  hereby  demised 
without  hindrance  or  interruption  by  the  Lessors 
or  any  other  person  or  persons  lawfully  or  equi- 
tably claiming  by,  through  or  under  them ; 

And  the  Lessee  hereby  covenants  with  the  Lessors 
as  foUow^s: 

That  it  (the  Lessee)  will  pay  the  said  rent  in 
United  States  legal  currency  at  the  office  of  the 
Lessors  or  their  agent  in  Honolulu  in  manner 
aforesaid,  without  any  deduction,  and  without  any 
notice  or  demand; 

That  it  will  also  pay  all  taxes,  rates,  assessments, 
impositions,  duties  and  other  outgoings  of  every 
description  to  which  the  said  premises  or  the  Les- 
sors or  Lessee  in  respect  thereof  are  now  or  may 
hereafter  during  the  said  term  become  liable,  and 
thereafter  so  long  as  any  of  the  said  premises  shall 
continue  in  the  occupation  of  the  Lessee  in  propor- 
tion to  such  occupancy  and  become  liable,  and 
whether  the  same  taxes,  rates,  assessments,  impo- 
sitions, duties,  charges  and  other  outgoings  are  or 
shall  be  assessed  to  or  be  payable  by  law  by  either 
the  Lessors  or  Lessee,  including  all  assessments  or 
charges  for  any  permanent  benefit  or  improvement 
of  the  ]3remises  hereby  demised,  or  any  part  there- 
of, made  under  any  betterment  law  or  otherwise 
or  any  assessments  or  charges  for  sewerage  or 
street  or  sidew^alk  improvements  or  municipal  or 
other  charges  which  may  be  legally  imposed  upon 
the  said  premises,  or  to  which  the  said  premises, 
or  any  part  thereof  ov  the  Lessors  or  Lessee  in 
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respect  thereof  are  now  or  may  during  the  said 
term  become  liable;  provided,  however,  that  the 
Ijcssors  shall  take  no  action  of  any  nature  which 
might  create  a  liability  upon  the  Lessee  in  the  form 
of  a  permanent  benefit  or  improvement  without  the 
consent  of  the  Lessee;  and  provided,  further,  that 
if  real  property  tax  valuations  are  placed  upon  the 
l^roperty,  or  any  part  thereof  which  will  require 
annual  tax  payments  by  the  Lessee  equal  to,  or  in 
excess  of  the  within  rental  rates  per  acre,  then  the 
Lessee  may  at  its  option  withdraAv  from  that  por- 
tion of  the  property  so  taxed  upon  giving  Avritten 
notice  to  the  Lessor  of  its  intention  so  to  do  at  least 
six  months  prior  to  such  withdrawal; 

That  it  will  out  of  its  own  moneys  during  the 
whole  of  the  said  term,  make,  build,  maintain  and 
repair  all  fences,  drains  and  roads  required  by  law 
to  be  made,  built,  maintained  and  repaired  upon 
or-  in  connection  with  or  for  the  use  of  the  said 
premises  or  any  part  thereof; 

That  it  will  also  out  of  its  own  moneys  forth- 
with construct  and  erect  and  thereafter  during  the 
remainder  of  the  said  term,  maintain  and  keep  in 
good  repair,  a  good  and  substantial  fence  around 
the  several  parcels  of  land  hereby  demised  and  will 
not  impound  or  cause  to  be  impoimded  any  cattle  or 
horses  of  the  Lessors  or  of  their  tenants  of  adjoin- 
ing lands  that  may  be  found  on  the  said  lands 
htn^eby  demised  nor  hold  the  Lessors  liable  for  an}" 
damage  that  may  be  done  by  the  cattle  or  horses  of 
said  Lessors  or  their  tenants  of  adjoining  lands 
to  the  lands  herebv  demised  or  to  anvthins:  thereon : 
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TJiat  it  will  not  make  or  suffer  any  strij)  or  waste 
or  unlawful,  improper  or  offensive  use  of  said 
jn-emises  or  of  any  improvements  thereon,  nor, 
without  the  consent  of  the  Lessors  in  writing  mort- 
gage or  assign  this  lease  nor  sublet  nor  part  with 
the  possession  of  the  whole  or  any  part  of  the  said 
premises ; 

That  it  will  use  the  land  hereby  demised  for  cul- 
tivation only  or  in  furtherance  of  the  cultivation 
of  such  parcels  thereof  as  shall  be  suitable  for  cul- 
tivation and,  except  as  herein  demised,  shall  not 
exercise  any  rights  over  any  other  parts  of  the 
Ahupuaa  of  Moanalua  except  rights  of  way  over 
public  roads  whether  such  rights  are  or  are  not 
appurtenant  to  the  lands  hereby  demised; 

That  it  will  not  sink  any  additional  wells  on  any 
land  within  the  boundaries  of  the  Ahupuaa  of 
Moanalua  nor  use  any  water  raised  on  or  taken  or 
derived  from  any  such  land  other  than  it  is  now 
entitled  to  use  without  the  consent  in  writing  of  the 
Lessors  first  had  and  obtained. 

That  it  will  from  time  to  time  and  at  all  times 
during  the  said  term  well  and  substantially  repair, 
maintain,  amend  and  keep  all  buildings  and  im- 
provements now  or  hereafter  to  be  built  on  the 
])arcels  of  land  hereby  demised  Avith  all  necessary 
reparations  and  amendments  whatsoever; 

That  it  will  permit  the  Lessors  or  their  agents 
at  all  times  during  the  term  hereby  demised  to 
enter  the  said  premises  and  examine  the  condition 
thereof,  and  survey  the  same; 

That  at  the  end  of  the  said  term  or  other  sooner 
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determination  of  this  lease,  it  will  peaceably  deliver 
np  to  the  Lessors  possession  of  the  said  demised 
premises,  together  with  all  erections  and  improve- 
ments upon  or  belonging  to  the  same  by  whomso- 
ever made,  except  buildings  and  machinery,  in  good 
repair,  order  and  condition; 

Provided,  however,  that  this  demise  is  upon  this 
condition,  that  if  the  Lessee  shall  fail  to  pay  the  said 
rent  or  any  part  thereof  within  thirty  (30)  days  after 
the  same  becomes  due,  whether  the  same  shall  or 
shall  not  have  been  demanded,  or  shall  become 
bankrupt  or  go  into  liquidation,  or  shall  fail  faith- 
fully to  observe  or  perform  any  of  the  covenants 
or  conditions  herein  contained  and  on  its  part  to 
bo  observed  or  performed  or  shall  abandon  the 
said  premises,  the  Lessors  may  at  once  re-enter  the 
said  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole  and  at  their  option  terminate 
this  lease  without  service  of  notice  or  legal  process 
and  without  prejudice  to  any  other  remedy  or  right 
of  action  for  arrears  of  rent  or  for  any  preceding 
or  other  breach  of  contract; 

And  it  is  hereby  expressly  agreed  and  declared 
that  the  acceptance  of  rent  by  the  Lessors  shall  not 
be  deemed  to  be  a  waiver  by  them  of  any  breach 
by  the  Lessee  of  any  covenant  herein  contained, 
and  that  the  term  '^Lessors",  in  these  presents  shall 
include  the  Lessors,  their  successors  in  trust  and 
assigns,  and  also  that  the  term  "Lessee'^,  shall  in- 
clude the  Lessee,  its  successors  and  permitted 
assigns ; 

In    witne.ss   whereof,   the   said   Lessors   as   such 
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'I'rustees  have  executed  this  instrument  in  quad- 
ruplicate on  the   ....    day  of   ,  1940,  and 

the  said  Lessee  has  likewise  caused  this  instrument 
to  be  executed  in  quadruplicate  on  the  ....  day 
of  1940. 


rr 


rustees  under  the  Will  and  of  the  Estate  of  Sam- 
uel M.  Damon,  Deceased. 

HONOLULU  PLANTATION 
COMPANY, 

By  

Its  Attorney-in-fact. 
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UNITED  STATES  EXHIBIT  ''C^' 

(Admitted  in  Evidence  1-14-47) 

C.  Brewer  &  Company,  Ltd. 

Honolulu,  Hawaii 

May  5,  1941 

This  Letter  No.  578-HTK 
Mr.  J.  Waterhouse, 
Mr.  E.  H.  Wodehouse, 
Mr.  W.  Frear, 
Mr.  J.  E.  Russell, 

Trustees    under    the    Will    of    Samuel    Mills 
Damon,  Deceased,  Honolulu,  Hawaii. 

Gentlemen : 

Under  date  of  October  18,  1940,  the  Trustees  of 
the  S.  M.  Damon  Estate  offered  a  lease  to  Honolulu 
Plantation  Company  under  certain  terms  as  therein 
set  forth,  which  offer,  together  with  the  terms 
thereof,  was  accepted  on  behalf  of  Honolulu  Plan- 
tation Company  under  date  of  October  21,  1940.  It 
was  understood  that  a  formal  lease  would  be  there- 
after executed. 

This  is  to  advise  you  that  in  reliance  upon  such 
offer  and  acceptance  of  said  new  lease,  Honolulu 
Plantation  Company  has  replanted  the  cane  land 
in  Field  84  and  has  cleared  an  additional  ten  acres 
of  this  field  not  heretofore  in  cane  and  is  proceed- 
ing to  plant  such  new  cane  land.  The  company 
has  also  completed  plans  for  the  further  clearing 
of  Field  87  and  the  planting  of  the  enlarged  area 
in   cane.     This  program,   together  with  programs 
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in  connection  with  tlu^,  land  subject  to  the  new 
lease,  has  been  instituted  in  anticipation  that  the 
formal  new  lease  will  be  executed  in  due  time,  and 
will  be  forthcoming  at  your  convenience. 

Yours  very  truly, 

C.  BREWER  &  COMPANY, 
LIMITED, 

as  agents  for  Honolulu  Plantation  Company, 

/s/  H.  T.  KAY, 

Vice-President. 

HTKrFBS 

Rec.  at  Alexander  &  Baldwin,  May  6/41.    Read 
by  W.F.F. 

(Copy) 
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UNITED  STATES  EXHIBIT  ''D" 

(Admitted  in  Evidence  1-14-47) 

Bishop  Trust  Company,  Limited 

Honolulu,  Hawaii 

May  12,  1941. 
Attn.  Mr.  H.  T.  Kay,  Vice  President 

C.  Brewer  &  Co.  Ltd., 

as  Agents  for  Honolulu  Plantation  Company, 

Honolulu,  Hawaii. 

Gentlemen : 

Re  Estate  of  S.  M.  Damon. 
This  will  acknowledge  receipt  of  your  letter  of 
the  5th  instant,  addressed  to  the  four  Trustees 
under  the  Will  of  Samuel  M.  Damon,  Deceased. 
Two  of  these  Trustees  are  at  present  away  from 
the  Territory,  but  as  soon  as  we  can  get  a  majority 
we  will  take  up  the  matters  mentioned  in  your 
letter. 

Very  truly  yours, 

/s/  J.  WATERHOUSE, 
a  Trustee, 
bc.h 
Mr.  Waterhouse: 

We  will  bring  Mr.  Kay's  letter  to  your  attention 
again  when  Mr.  Wodehouse  or  Mr.  Russell  returns 
to  Honolulu. 

BISHOP  TRUST  CO.,  LTD. 
B.  C, 

Asst.  Treasurer. 
May  12/1941. 
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UNITED  STATES  EXHIBIT  ^'E" 

(Admitted  in  Evidence  1-14-47) 

(Copy) 

Bislio])  Trust  Company,  Ijimited 
Honolulu,  Hawaii 

August  If),  1941. 

C.  Brewer  &  Company,  Ltd., 

Assent,  Honolulu  Plantation  C/ompany, 

Honolulu,  T.  H. 

Attention:  Mr.  P.  E.  Spalding,  President 

Dear  Sirs: 

Due  to  our  inability  now  to  lease  to  the  Honolulu 
Plantation  Company  certain  areas  at  Moanalua, 
and  3^our  inability  to  deliver  certain  areas  as  a 
result  of  the  recent  federal  condemnation  proceed- 
ings, the  Trustees  under  the  Will  of  Samuel  M. 
Damon  now  propose  to  lease  for  a  period  of  ten 
years  from  the  expiration  of  the  present  lease,  or 
until  December  31,  1953,  unless  there  is  an  earlier 
determination  of  the  Trust,  the  following  areas, 
subject  to  the  following  terms,  conditions  and  rights 
of  withdrawal : 

The  land  to  be  leased  to  comprise  fields  82-89 
inclusive,  except  a  strip  approximately  250  feet 
deep  just  mauka  of  Kamehameha  Highway  along 
the  entire  makai  end  of  field  83,  which  shall  be  sur- 
rendered at  once  from  the  present  lease,  the  plan- 
tation railroad  to  be  moved  mauka  of  this  strip; 
excepting  also  a  X)ortion  of  fields  88  and  89  to  a 
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point  opposite  "E''  Road;  the  lessors  to  have  the 
right  to  Avithdraw,  upon  eighteen  months'  written 
notice,  the  remaining  area  of  field  83  prior  to  De- 
cember 31,  1945;  fields  86,  88  and  the  remaining 
portion  of  89  up  to  a  point  opposite  John  Rodgers 
Airport  Road,  prior  to  December  31,  1948;  and  all 
of  field  84  mauka  of  the  ditch,  prior  to  December 
31,  1950. 

It  will  be  noted  that  no  land  makai  of  Kame- 
hameha  Highway  is  to  be  included  in  the  proposed 
new  lease. 

The  minimum  rental  to  be  15  per  acre  for  lands 
occupied  for  plantation  purposes.  Said  rental  to 
increase  at  the  rate  of  20c  per  acre  per  annimi  for 
any  increase  of  $1.00  in  the  average  price  of  96° 
New  York  raws  above  $50,  and  proportionately  for 
any  fraction  of  an  increase  of  $1.00,  said  increase, 
however,  to  cease  when  the  price  of  96°  raws  ex- 
ceeds $100. 

The  Plantation  to  pay  the  property  taxes. 

If  the  present  Sugar  Act  is  to  continue  in  its 
present  or  a  similar  form,  75%  of  the  federal  pay- 
ments to  be  added  to  the  New  York  basis  price  to 
determine  the  average  price  of  96°  raw  sugars 
which  fixes  the  rental  value  basis. 

All  areas  not  in  sugar  cane  and  not  used  for 
ditches  or  railroads  may  be  withdrawn  by  the 
Estate's  giving  sixty  days'  notice,  without  penalty 
to  the  Estate,  including  any  reduction  in  rent. 

The  Damon  Estate  to  have  an  easement  over  the 
roads  so  as  to  give  proper  ingress  and  egress  to 
the  lands  mauka  of  fields  82  and  89,  also  to  have 
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the  pi-ivilegv  of  laying  water  pipes  along  such  roads 
at  such  times  as  the  fields  have  just  been  harvested 
in  order  not  interfere  with  plantation  operations. 

The  lease  to  include  a  condemnation  clause,  hunt- 
ing and  trespassing  clause,  and  strip  and  waste 
clause,  in  form  satisfactory  to  us,  together  with 
such  other  provisions  as  shall  be  deemed  proper. 

We  do  not  concur  in  some  of  the  provisions  which 
wei-e  contained  in  your  former  tentative  draft, 
namel}^,  the  provision  that  in  case  the  lessee  con- 
tinues to  occupy  after  the  termination  of  the  lease 
in  order  to  harvest  crops  the  rent  be  at  the  fixed 
rate  (^f  $15  ])er  acre,  instead  of  at  the  rate  here- 
inal:>ove  mention;  and  the  clause  on  page  5  giving 
the  lessee  the  option  to  withdraw  certain  areas. 
We  think  that  the  covenant  on  page  6  with  refer- 
(^nce  to  cultivation  and  rights  of  way  would  be  un- 
necessary. The  surrender  clause  at  the  bottom  of 
page  6  should  provide  that  in  case  buildings  shall 
be  removed  the  lessee  shall  restore  the  surface  of 
the  land  to  its  original  condition. 

If  these  terms  are  agreeable,  please  signify  ac- 
ceptance in  writing  at  your  earliest  convenience, 
and  we  will  submit  a  formal  draft  of  lease  for  your 
acceptance. 

Your  very  truly, 

/s/  JOHN  WATERHOUSE, 
/s/  E.  H.  WODEHOFSE, 
/s/  JOHN  E.  RUSSELL, 

''^  Trustees,  Estate  of  S.  M.  Damon. 
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UNITED  STATES  EXHIBIT  "P" 
(Admitted  in  Evidence  1-14-47) 

C.  Brewer  and  Company 
Limited 

December  16,  1941 
This  Letter  No.  1667-HTK 
Dec.  18,  1941 
(Copy) 
S.  M.  Damon  Estate 
c/o  Bishop  Trust  Company 
Honoluhi,  T.  H. 

Gentlemen : 

Honoluhi  Plantation  Company  has  been  requested 
by  the  Military  Grovernor  of  the  Territory  of  Ha- 
Avaii,  under  the  authority  vested  in  him,  to  cooper- 
ate in  the  matter  of  immediately  planting  and 
growing  food  crops  toward  the  end  that  the  Island 
of  Oahu  may  become  self  sustaining  during  the 
war.  This  cooperation  has  been  agreed  to  by  the 
plantation,  but  in  order  to  make  the  same  effective, 
it  will  be  necessary  that  the  plantation's  lessors 
give  their  consent  to  the  use  of  any  lands  leased 
by  them  to  the  plantation  for  such  purposes,  re- 
leasing the  lessee  from  obligations  to  pay  rent, 
taxes,  and  such  other  lessee  obligations  which  might 
be  affected  through  such  use. 

As  presently  contemplated,  several  thousand 
acres  now  imder  lease  by  Honolulu  Plantation  Com- 
pany will  be  used  for  the  growing  of  food  crops, 
and  undoubtedly  many  of  the  acres  that  will  be 
used  are  those  presently  devoted  to  the  growing  of 
sugar  cane.     Fixed  and  percentage  rental  provi 
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si  OILS,  including  that  relating  to  gross  proceeds 
should  be  accordingly  suspended  until  such  time  in 
tlie  future  as  may  be  agreed  upon  by  the  l(^ssor  and 
lessee  for  the  renewal  of  normal  operations.  Ac- 
cordingly, the  suspension  of  lessee  obligations  re- 
(luested  should  be  broad  enough  to  cover  all  or  any 
part  of  the  lands  demised.  To  what  extent  youi- 
lands  will  be  so  used  cannot  be  estimated  by  us  at 
this  time,  but  please  be  assured  that  insofar  as  it 
may  be  practicable  and  within  the  discretion  of 
your  lessee,  lands  of  the  respective  lessors  will  be 
as  equitably  apportioned  as  possible  to  the  end  that 
no  one  lessor  will  have  to  bear  an  unequal  share  of 
the  burdens  imposed. 

This  request  is  presently  confined  to  those  lands 
to  be  diverted  to  the  purposes  stated  as  it  is  hoped 
t!iat  the  plantation  will  be  able  to  carry  on  cane 
growing  operations  with  respect  to  the  remaining 
lands  under  such  normal  schedules  as  may  be  pos- 
sible. 

Your  immediate  cooperation  in  this  respect  will 
be  greatly  appreciated  as  every  effort  is  being  made 
to  comply  Avith  the  Military  Governor's  request  as 
soon  as  possible. 

Yours  very  truly, 

HONOLULU  PLANTATION 
COMPANY, 
By  C.  BREWER  AND  COMPANY, 
LIMITED, 
Its  Agent, 
By  H.  T.  KAY, 

Vice  President. 
HTKrmft 
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UNITED  STATES  EXHIBIT  ^^G'^ 

(Admitted  in  Evidence  1-14-47) 
C.  Brewer  and  Company 

November  11,  1943. 

This  Letter  No.  9472-CHM 
Refers  Yonr  No.  Nl-13/  Ma- 
rine Camp  —  Nl-13/Marine 
Storage  30276 

The  Public  Works  Officer 
Commandant,  Navy  Number  128 
(one  two  eight) 
c/o  Fleet  Post  Office 

San  Francisco,  California. 

Right  of  Entry  on  Two  Tracts — 74  Acres  and 
135  Acres — at  Moanalua,  Ewa,  Oahu,  Issued 
by  Honolulu  Plantation  Company 

Attention:  Capt.  G.  D.  Wetsel  (CEC)  U.S.N. 
District  Public  Works  Officer 

Gentlemen : 

This  acknowledges  receipt  of  your  favor  of  No- 
vember 9,  1943,  Avith  specified  enclosures  which  we 
find  to  be  in  satisfactory  form  and  for  which  we 
thank  you. 

In  connection  with  the  preparation  of  document 
for  the  leasing  of  these  areas,  we  would  indicate 
that   as   Honolulu  Plantation   Company's   tenancy 
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expirees  on  these  areas  on  December  31,  1943,  it 
vvonld  be  best  for  you  to  deal  with  the  Trustees  of 
the  S.  M.  Damon  Estate  in  negotiating  the  proposed 
lease. 

Very  truly  yours, 

C.  BREWER  AND  COMPANY, 
LIMITED, 

/s/  CHAS.  H.  MERRIAM, 

Manager,  Land  Department. 
CHM:LHM 


1588  United  States  of  America  vs, 

UNITED  STATES  EXHIBIT  ''H" 

(Admitted  in  Evidence  1-14-47) 

C.  Brewer  and  Company,  Limited 

Septem-ber  16,  1943. 

This  Letter  No.  9416-CHM 
Refers  Your  No.  24640 
Connnandant 

Fourteenth  Naval  District 
Navy  Number  128   (One  Two  Eight) 
c/o  Fleet  Post  Office 
San  Francisco,  California. 

Attention:  Capt.  G.  D.  Wetsel   (CEC)  U.S.N. 

Request  for  issuance  of  Right  of  Entry  by 
Honolulu  Plantation  Company  on  119  acres 
more  or  less  of  Moanalua  lands,  fields  82 
and  83,  for  use  of  Navy  Department. 

Grentlemen : 

This  acknowledges  receipt  of  your  favor  of  Sep- 
tember 11,  1943,  with  specified  enclosure  request- 
ing that  the  above  mentioned  land  be  made  avail- 
able by  way  of  right  of  entry  and  finally  by  a  lease 
for  the  use  of  the  Na^y  Department  on  an  im- 
portant Navy  installation. 

On  behalf  of  Honolulu  Plantation  Company, 
your  request  for  right  of  entry  is  hereby  granted, 
subject,  however,  to  the  reservation  by  said  Com- 
pany of  all  damages  that  may  be  sustained  by  said 
Company  through  loss  of  cane  crops,  through  in- 
creased costs  caused  adjacent  areas  by  virtue  of 
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this  installation  and  any  (jth(;T  damages  that  tnay 
be  sustained. 

It  is  our  suggestion  that  you  also  gain  approval  ot* 
this  right  of  entry  by  the  land  owners  —  the 
Trustees  of  the  S.  M.  Damon  Estate. 

In  the  matter  of  the  issuance  of  a  lease  of  this 
land  for  your  use,  it  is  our  suggestion  that  you 
deal  directly  with  the  Trustees  of  the  S.  M.  Damon 
Estate  for  such  tenancy  as  may  be  required  by 
you. 

Very  truly  yours, 

C.  BREWER  &  CO.,  LTD., 

/s/  CHAS.  H.  MERRIAM, 

Manager,  Land  Department. 

CHMrLHM  ; 
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UNITED  STATES  EXHIBIT  ^'I" 

■).  (Admitted  in  Evidence  1-14-47) 

C.  Brewer  and  Company,  Limited 

January  3,  1943 

This  Letter  No.  5701-HTK 

Yice- Admiral  Robert  Lee  G-hormley.  U.S.N., 
Commandant,  Fourteenth  Naval  District 
Pearl  Harbor,  Oahu,  T.  H. 

J3ear  Admiral  Ghormley: 

In  furtherance  of  our  conversation  recently,  I 
desire  to  present  this  letter  advising  you  formally 
of  the  grave  situation  that  Honolulu  Plantation 
Company  finds  itself  in  as  a  result  of  the  continu- 
ous takings  b,y  the  United  States  (rovernment  of 
its  lands  and  crops  and  properties  operated  in  con- 
junction therewith. 

Prior  to  1930  and  before  the  institution  of  initial 
proceedings  for  the  acquisition  of  the  Company's 
lands  for  Army  and  Navy  projects,  the  Company 
had  been  developed  into  a  plantation  capable  of 
producing  approximately  35,000  tons  of  raw  sugar 
|)er  anmun,  and  making  its  refinery,  which  had  a 
refined  sugar  capacity  of  approximately  45,000  to 
50,000  tons,  independent  of  other  sugar  producers. 
After  the  recent  takings,  the  Company  today  is 
only  capable  of  producing  approximately  15,000 
to  20,000  tons  of  raw  sugar  and  consequently  has 
become  de])endent  upon  other  raw  sugar  producers 
for  sufficient  raw  sugar  to  maintain  operation  of 
its  45,000  ton  refinery.  Although  it  is  now  possible 
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to  secure  such  additional  raw  sugars  necessary  to 
continue  operation  of  the  refinery  from  other  pro- 
ducers because  of  the  existing-  war  ernei'gency,  the 
]xxst-war  outlook  for  such  outside  supplies  is  wholly 
indefinite  and  subject  to  withdrawal  because  of 
contracts  with  Mainland  refineries.  'I'he  shrinkage 
in  sugar  production  from  approximately  35,000 
tons  to  less  than  20,000  tons  has  been  due  prin- 
cipally to  condemnations  by  the  United  States 
Army  and  Navy.  It  is  understood  that  additional 
takings  are  contemplated  and  that  it  is  possible 
that  the  greater  part,  if  not  all  of  the  area  now 
occupied  by  the  plantation  in  its  pi-oduction  of  raw 
sugar  will  be  taken  by  the  Government  before  the 
war  has  ended.  The  Company  has  been  informed 
from  time  to  time  b}^  officials  of  the  Grovernment 
that  although  the  5th  Amendment  of  the  Constitu- 
tion guarantees  every  person  that  he  shall  not  be 
deprived  of  his  property  without  due  process  of 
law  and  that  it  shall  not  be  taken  for  public  use 
without  just  compensation,  nevertheless,  there  does 
not  exist  under  existing  statutes  and  appropria- 
tions authority  and  funds  for  the  payment  of  com- 
pensation reimbursmg  the  Company  for  the  dam- 
ages suffered  by  it  as  an  enterprise  and  business. 
Consequently,  under  the  existing  Federal  g'overn- 
nient  method  of  appraisal  and  procedure  for  pay- 
ment of  damages  suffered  the  Company  has  not 
received  any  compensation  for  the  very  substantial 
damage  to  its  enterprise  and  business. 

It  is  obvious  that  if  these  takings  continue  the 
Company  will  shrink  to  a  point  where  it  can  no 
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longer  stay  in  business,  leaving  it  with  a  huge  plant 
of  equipment  with  very  doubtful  salvage  value  to 
show  for  the  formerly  prosperous  enterprise  cap- 
able of  earning  substantial  annual  profits.  Every 
effort  to  keep  the  plantation  going  through  the  con- 
version of  upper  hillside  lands  to  the  production  of 
sugar  cane  has  been  undertaken.  The  greater  part 
of  the  monies  received  by  the  Company  from  the 
condemnation  proceedings  up  to  this  time  have 
been  used  to  prepare  new  lands  and  build  the 
necessary  installations,  roads,  pumps,  ditches,  res- 
ervoirs, pipelines,  etc.  necessary  to  operate  them. 
Although  new  varieties  of  cane  having  much  great- 
er productivity  than  those  formerly  used  by  the 
plantation  have  been  of  great  help  in  absorbing 
some  of  the  crop  shrinkage,  nevertheless  it  has 
been  impossible  to  make  up  the  major  loss  flowing 
from  the  taking  of  the  more  productive  lower 
lands.  This  loss  in  sugar  yields  is  presently  aver- 
aging around  two  to  three  tons  of  sugar  per  acre 
])er  ero]).  At  the  present  time  the  Company  kiiows 
of  no  new  lands  available  to  replace  recent  takings 
or  any  contemplated  new  takings.  I  shall  not  bur- 
den you  with  details  as  to  how  each  taking  in- 
creases the  cost  of  operating  that  part  of  the  en- 
ter])rise  remaining.  Obviously  the  overhead  costs 
of  an  enterprise  geared  to  a  35,000  production 
increases  per  unit  ton  of  sugar  progressively  as 
the  production  decreases,  even  though  some  sav- 
ings are  accomplished  in  the  matter  of  reductions 
in  personnel,  etc.  Ultimately  a  point  is  reached 
where    the    overhead    costs,    particub.rly    ir    fixed 
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charges,  are  too  heavy  for  the  i^roductiori  obtain- 
able. That  is  the  point  we  fear  has  been  reached 
in  the  case  of  this  Company.  The  impending  death 
faced  by  the  enterprise  is  illustrated  by  the  at- 
tached statement  showing  the  shrinkage  and  dis- 
locations caused  by  these  takings  and  how  drastic 
the  effect  has  been  upon  the  Company's  sugar  pro- 
duction. You  will  note  that  in  the  data  there  is 
reflected  a  constant  endeavor  to  keep  the  enterprise 
going  by  replacing  lands  taken  by  new  lands  but 
as  graphically  illustrated  by  the  figures  there  were 
not  sufficient  new  lands  available  or  procurable  to 
replace  the  large  areas  taken  and  as  the  enterprise 
was  forced  to  go  to  higher  elevations  for  its  re- 
placements, there  was  among  other  dislocations, 
that  of  water  distribution  requiring  pumping  to 
much  higher  elevations  at  greatly  increased  costs. 
As  we  appraise  the  situation  there  are  two  ways 
in  which  the  Company  can  receive  the  just  com- 
])ensation  guaranteed  by  the  Constitution: 

1.  For  the  Navy  at  this  time  to  purchase  Hono- 
lulu Plantation  Company  in  its  entirety  at  a  price 
fairly  reflecting  the  earning  capacity  of  the  enter- 
prise, assuming  there  had  been  no  takings. 

2.  For  the  Company  to  appeal  to  Congress  for 
relief  with  respect  to  losses  heretofore  suffered  to 
its  enterprise  and  for  the  establishment  of  mach- 
inery by  way  of  appropriate  legislation,  to  com- 
pensate for  future  losses. 

In  case  the  second  method  is  pursued  it  is  of 
pertinent  importance  that  the  Company  state  in 
its  application  for  relief,  the  nature  and  extent  of 
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jjast  takings  and  of  future  takings  now  contem- 
plated by  the  Navy.  The  furnishing  of  any  such 
information  will,  of  course,  be  considered  confiden- 
tial and  will  only  be  used  for  the  purpose  stated. 

During  the  many  years  the  Company  has  been 
suffering  these  losses,  there  has  been  no  failure  on 
its  part  to  cooperate  with  the  government  and  the 
armed  services  whenever  the  question  of  national 
defense  arose  and  it  was  stated  by  the  armed  serv- 
ices that  the  Company's  properties  were  needed 
as  a  part  of  the  defense  and  war  programs.  The 
compensation  received  so  far  has  only  been  for 
crops  destroyed.  The  matter  which  we  have  put 
before  you  here,  however,  is  one  of  ,<^raver  import 
to  the  Company.  This  enterprise  has  a  capital  in- 
vestment of  $5,000,000.  Approximately  40%  of  the 
earning  capacity  of  this  investment  has  been  de- 
stroyed through  the  loss  of  productive  lands  to 
tlie  benefit  of  the  country  as  a  whole.  It  does  not 
seem  equitable  that  this  burden  should  be  placed 
on  the  Honolulu  Plantation  Company  alone. 
Whether  intentional  or  not,  the  piece-meal  methods 
])ursued  in  the  taking  of  these  lands  have  resulted 
in  the  Company  being  rendered  legally  defence- 
less to  i^ecover  all  the  damages  suffered  by  it.  We 
sincerely  hope  that  a  different  course  may  be 
ado]:>ted  in  the  future  and  accordingly  request  that 
you  give  immediate  and  serious  attention  to  the 
Nai^y  buying  the  entire  enterprise  now.  II  vou 
are  unprepared  to  so  recommend  at  this  time,  can 
you  advise  the  Company  now  of  all  the  possible 
takings    of   the    Company's   properties   which    are 
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under  consideration  or  contemplated  for  the  fu- 
ture in  order  that  the  Company  may  institute  prop- 
el- proceedings  in  application  for  relief  from  Con- 
gress. 

Attached  hereto  are  some  statistics  showing  the 
reduction  of  the  Comjjany's  projjerties,  the  effoii;s 
to  overcome  these  losses  and  the  increased  cost 
of  irrigation  operations  annually  as  estimated  by 
the  plantation.  It  seems  to  us  that  just  compensa- 
tion should  take  these  factors  into  consideration 
now. 

Yours  very  truly, 

HONOLULU  PLANTATION 
COMPANY, 

By   /s/  P.  E.  SPALDING, 

Its  Attorney-in-Fact. 

HTK:mfl  ends. 
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HONOLULU  PLANTATION  COMPANY 

Summary  of  Crops  1928— Nov.  1,  1943 

96°  Suear  Basis 


Plantation 

Tons  96° 

Area  Under 

Total 

Sugar 

Tons  96° 

Cultiva- 

Crop Area 

Tons  96° 

per 

Sugar  per 

Year 

tion  Jan.  I 

in  Acres 

Sugar 

Acre 

Acre  Month 

Age 

1928 

5615.00 

3829.25 

37,078.89 

9.68 

.477 

20.3 

1929 

5568.00 

3677.75 

34,146.90 

9.28 

.483 

19.3 

1930 

5541.50 

3593.00 

33,678.91 

9.37 

.503 

18.6 

1931 

5493.75 

3646.75 

31,770.04 

8.71 

.480 

18.3 

1932 

5540.50 

3582.75 

33,219.49 

9.27 

.498 

18.7 

1933 

5549.25 

3930.25 

32,109.10 

8.17 

.468 

17.5 

1934 

5524.75 

3334.25 

24,790.16 

7.44 

.433 

17.2 

1935 

5398.75 

3066.25 

28,203.05 

9.20 

.469 

19.6 

1936 

4772.75 

3097.25 

29,207.04 

9.43 

.488 

19.3 

1937 

4837.50 

3415.00 

29,575.17 

8.66 

.478 

18.1 

1938 

5074.00 

3401.85 

27,402.68 

8.06 

.446 

18.0 

1939 

5252.25 

3704.00 

28.075.64 

7.58 

.459 

16.5 

1940 

5 153. .50 

3398.75 

26,447.70 

7.78 

.476 

16.6 

1941 

4876.50 

3310.75 

25,922.41 

7.83 

.437 

18.0 

1942 

4466.00 

2427.59 

17,324.43 

7.14 

.404 

17.5 

1943^^ 

3978.00 

2287.00 

17,664.67 

7.72 

.377 

20.5 

*  As  of  Nov.  1,  1943.    Area  under  cultivation  includes  107.25 
acres  of  unirrigated  area. 

HONOLULU  PLANTATION  COMPANY 

Summary  Cane  Area  Lost  from  1-1-34  to  11-1-43 
To  Whom  Acres  Year  Acres 

U.S.  Navy 1166.70         1934 134.25 

U.  S.  Army 857.67         1935 565.75 


Territory  of  Hawaii 

Damon  Estate 

Honolulu  Plantation  Co.... 

...     145.33 
...     134.78 
...       46.72 
...       22.26 
...       64.61 
...       27.84 
...       13.75 

1936 

1936-37  

1937 

64.78 

7.75 
20.05 

Fallow                   ..           

1938     

.  .         9.50 

Crop  Failure  

McCjrew  Estate 

Miscellaneous    

1939 

1940 

1941 

1941-43 

19.38 

607.71 

146.86 

67  29 

Total 

m 

...  2479.66 

1942 

1943 

331.55 

504.79 

Total 2479.66 
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HONOLULU  PLANTATION  COMPANY 
Cane  Area  Lost  from  1-1-34  to  11-1-43 


Field 

Acres  Lost 

Year 

To  Whom 

1 

.38 

1942 

Crop  Failure 

1 

4.35 

1942 

T.  of  H. 

1 

10.66 

1942 

H.  P.  Co.  Vegetables 

1 

48.61 

1943 

U.  S.  Navy 

2 

.19 

1942 

U.  S.  Army  Rd. 

2 

1.07 

1942 

H.  P.  Co.  Rd. 

3 

.19 

1942 

U.  S.  Army  Rd. 

3 

8.07 

1943 

U.  S.  Navy 

4 

.25 

1936 

T.  of  H.  Rd. 

4 

.60 

1940 

H.  P.  Co.  Ditch 

4 

.50 

1942 

T.  of  H.  Rd. 

4 

1.17 

1943 

T.  of  H.  Rd. 

4 

8.50 

1943 

Crop  Failure 

5 

.68 

1936 

T.  of  H.  Rd. 

5 

.34 

1942 

T.  of  H.  Rd. 

7 

10.61 

1942 

U.  S.  Army 

8 

.07 

1938 

H.  P.  Co.  Rd. 

o 

.21 

1942 

H.  P.  Co.  Loading  Stat. 

9 

1.25 

1942 

U.  S.  Army 

10 

.50 

1938 

H.  P.  Co.  Ditch 

11 

.58 

1938 

H.  P.  Co.  Ditch 

11 

.25 

1942 

H.  P.  Co.  Loading  Stat. 

13 

.35 

1937 

H.  P.  Ditch 

13 

.90 

1942 

U.  S.  Army 

13 

14 

.39 

1937 

H.  P.  Co.  Ditch 

14 

1.00 

1942 

U.  S.  Army 

15 

.05 

1939 

H.  P.  Siphon 

16 

.66 

1938 

H.  P.  Co.  Ditch 

17 

.74 

1938 

H.  P.  Co.  Ditch 

18 

.50 

1938 

H.  P.  Co.  Ditch 

19 

26.22 

1943 

T.  of  H. 

20 

69.97 

1943 

T.  of  H. 

21 

1.40 

1942 

U.  S.  Army 

22 

.49 

1937 

H.  P.  Co.  Ditch 

23 

1.07 

1937 

H.  P.  Co.  Ditch 

24 

6.40 

1937 

H.  P.  Co.  Ditch 

24 

.17 

1939 

H.  P.  Co.  Pipe  Line 

24 

1.24 

1942 

U.  S.  Army 

24 

1.52 

1937 

T.  of  H. 
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Field 

Acres  Lost 

Year 

To  Whom 

26 

.25 

1937 

H.  P.  Co.  Ditch 

26 

4.16 

1941 

U.  S.  Army 

27 

.36 

1939 

H.  P.  Co.  Ditch 

28 

.30 

1937 

H.  P.  Co.  Ditch 

26 

.55 

1937 

H.  P.  Co.  Ditch 

30 

.18 

1937 

H.  P.  Co.  Ditch 

30 

.75 

1940 

H.  P.  Co.  Rd. 

31 

.25 

1942 

U.  S.  Army 

33 

1.25 

1937 

T.  of  H. 

35 

.26 

1942 

H.  P.  Co.  Rd. 

37 

1.50 

1942 

U.  S.  Army 

37 

1.50 

1943 

Crop  Faihire 

38 

.81 

1941 

H.  Dowsett 

38 

13.92 

1941 

U.  S.  Army 

38 

19.91 

1942 

Crop  Failure 

38 

3.00 

1943 

Crop  Failure 

38 

9.00 

1943 

Fallow 

40A 

2.22 

1939 

McCandless 

41 

1.50 

1942 

U.  S.  Army 

43 

.38 

1940 

H.  P.  Co.  Rd. 

45 

1.04 

1941 

U.  S.  Army 

45 

1.00 

1942 

U.  S.  Army 

46 

2.00 

1937 

T.  of  H. 

46 

8.00 

1940 

Fallow 

46 

4.00 

1940 

Crop  Failure 

46 

7.79 

1941 

McGrew 

46 

6.21 

1942 

Crop  Failure 

46 

1.00 

1942 

U.  S.  Army 

47 

1.55 

1936 

United  Dredge  Co. 

47 

8.53 

1940 

McGrew 

48 

1.27 

1936 

T.  of  H. 

48 

.44 

1938 

H.  P.  Co.  Hse. 

48 

.08 

1939 

H.  P.  Co.  Hse. 

48 

.93 

1940 

H.  P.  Co.  Garden  (Veg.) 

48 

11.52 

1940 

McGrew 

48 

.17 

1942 

H.  P.  Co.  Garden  (Veg.) 

48 

11.70 

1942 

U.  S.  Army 

49 

.33 

1940 

H.  P.  Co.  Loading  Stat. 

53 

1.79 

1937 

H.  P.  Co.  Camp  Site 

53 

3.43 

1938 

H.  P.  Co.  Camp  Site 

53 

2.60 

1941 

U.  S.  Army 

53 

.64 

1942 

LI.  S.  Army 

«.ll 
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f'ielcf 

Acres  Lost 

Year 

To  Whom 

53 

.44 

1943 

Crop  Failure 

54 

1.54 

1936 

H.  P.  Co.  Hse. 

54 

.05 

1942 

U.  S.  Army 

'■* 

55 

8.25 

1936 

U.  S.  Army 

%.. 

55 

7.75 

1936-37 

H.  P.  Co.  Camp  Site 

t; 

56 

1.06 

1937 

T.  of  H. 

»■  ■  .■ 

56 

.22 

1939 

U.  S.  Navy 

■    ! 

56 

.08 

1943 

U.  S.  Navy 

57 

.70 

1937 

T.  of  H. 

57 

.92 

1942 

U.  S.  Army 

» 

57 

1.00 

1943 

Crop  Failure 

.    ' 

58 

1.10 

1942 

T.  of  H. 

59 

3.24 

1942 

T.  of  H. 

61 

1.75 

1937 

T.  of  H. 

■*    . 

61 

.55 

1939 

U.  S.  Navy 

61 

3.36 

1942 

T.  of  H. 

^■"    \ 

61 

14.71 

1943 

U.  S.  Navy 

■*•    ', 

62 

17.58 

1940 

U.  S.  Navy 

, 

62 

100.26 

1942 

U.  S.  Navy 

63 

3.27 

1943 

U.  S.  Army 

65 

.25 

1941 

H.  P.  Co.  Loading  Stat. 

65 

3.59 

1942 

T.  of  H. 

66 

.26 

1940 

H.  P.  Co.  Shipon 

66 

1.07 

1941 

Clarke 

67 

30.26 

1940 

U.  S.  Navy 

68 

4.39 

1940 

Clarke 

t'' 

68 

10.29 

1940 

U.  S.  Navy 

68 

3.46 

1942 

Clarke 

69 

69.93 

1940 

U.  S.  Navy 

71 

2.02 

1936 

Crop  Failure 

71 

1.00 

1942 

U.  S.  Army 

, 

71 

2.56 

1943 

U.  S.  Army 

72 

67.03 

1940 

U.  S.  Navy 

73 

50.30 

1941 

U.  S.  Army 

74 

1.29 

1942 

U.  S.  Army 

75 

7.36 

1942 

U.  S.  Army 

77 

.99 

1938 

H.  P.  Co.  Rd. 

77 

67.29 

1941-43 

U.  S.  Navy 

79 

6.72 

1940 

U.  S.  Navy 

79 

1.50 

1942 

U.  S.  Army 

79 

5.26 

1942 

H.  P.  Co.  Fallow 

79 

3.95 

1943 

U.  S.  Army 
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Field  Acres  Lost  Year  To  Whom 

80  15.73  1939  U.  S.  Navy 

81  .25  1938  Standard  Dredging 
81  50.78  1940  U.  S.  Navy 

81  .98  1943  U.S.  Navy 

82  .45  1941  U.  S.  Army 
82  .67  1942  T.  of  H. 

82  .     46.50  1943  U.  S.  Navy 

83  5.67  1942  T.  of  H. 

83  1.00  1942  U.  S.  Army 

83  65.50  1943  U.  S.  Navy 

84  11.54  1942  Crop  Failure 
84  5.30  1943  Crop  Failure 

84  1.16  1943  T.  ofH. 

85  3.43  1942  T.  of  H. 

85  84.83  1943  U.  S.  Navy 

86  5.32  1942  T.  of  H. 

86  82.89  1943  U.  S.  Navy 

87  2.77  1943  U.  S.  Army 

87  .81  1938  Crop  Failure 

88  3.41  1942  U.  S.  Army 
88  31.45  1942  U.  S.  Navy 

88  12.81  1943  U.  S.  Navy 

89  4.76  1941  T.  of  H. 

89  2.51  1942  U.  S.  Army 

89  29.45  1942  U.  S.  Navy 
g9  55.75  1934  Damon  Estate 

90  73.50  1934  Damon  Estate 
9^  5  00  1934  Damon  Estate 

91  47.75  1941  U.  S.  Navy 

92  40.30  1940  U.  S.  Navy 

92  11.96  1941  U.  S.  Navy 

93  58.27  1940  U.  S.  Navy 

94  61.73  1940  U.  S.  Navy 

95  27.25  1940  U.  S.  Army 

95  26.66  1940  U.  S.  Navy 

9(3  .97  1936  H.  P.  Co.  Track 

96  43.71  1940  U.  S.  Army 

97  84.75  1935  U.  S.  Army 
97A&B        -57.51  1940  U.  S.  Navy 

98  66.50  1935  U.  S.  Army 

99  86.75  1935  U.  S.  Army 
100  18.75  1935  U.  S.  Army 
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Field  Acres  Lost  Year                      To  Whom 

101  42.50  1985  U.  S.  Army 

102  55.50  1935  U.  S.  Army 

103  85.50  1935  U.  S.  Army 

104  75.00  1935  U.  S.  Army 

105  50.50  1935  U.  S.  Army 

106  28.75  1936  U.  S.  Army 

107  19.50  1936  U.  S.  Army 
107  .53  1938  Damon  Estate 
107  26.03  1942  U.  S.  Army 


Total  2479.66 


HONOLULU  PLANTATION  COMPANY 

Summary  of  New  Land  Since  1-1-34 
Year  Acres 

1934  5.11 

1935  15.65 

1936  147.71 

1937   195.36 

1938   169.35 

1939  43.67 

1940  126.16 

1941    220.82 

1942   3.30 

1943  5.82 

Total 932.95 


J-J" 
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HONOLULU  PLANTATION  COMPANT 
Comparison  of  Water  Distribution— 1935  and  1943 

%  of  Total 


Pump 

Jan.  1 

Oct.  1 

Di  charge 

1935 

1943 

1935 

1943 

Above  500' 

295.25 

7.61 

500'  '•  450' 

128.25 

95.50 

2.38 

2.46 

450'  -  300' 

724.50 

593.50 

13.42 

15.30 

300'  -  200' 

945.00 

954.50 

17.50 

24.61 

200'  -  130' 

1089.00 

940.25 

20.17 

24.24 

130'-    80' 

644.25 

623.25 

11.93 

16.07 

80' 

1867.75 

376.50 

34.60 

9.71 

Totals  5398.75  3878.75  100.00  100.00 

Note:  In  1935  with  a  total  acreage  of  5398.75  acres  only  33.3% 
required  pumping  above  200'. 

In  1943  with  a  total  acreage  reduced  to  3878.75  acres  49.98% 
required  pumping  above  200'. 

See  relative  costs  hereto  attached. 

WATER  DISTRIBUTION  OF  COSTS 

Average  elevation  of  Pump  Discharges:   1/1/35 208  feet 

10/1/43 282  feet 

Therefore  we  are  now  pumping  an  average  of  74  feet  more  than 
in  1935.  This  would  amount  to  approximately  S2.96  per  million 
gallons. 

Estimate  of  present  water  needs 12,207.12  Million  gals,  per  yr. 

Increase  in  cost  per  year $36,133.08 

In  addition,  our  man  day  performance  has  been  considerably 
lowered  due  to  loss  of  our  flat,  easy  to  irrigate  areas: 

Average  Acres  irrigated  per  man  day,  1940 4.11 

Average  Acres  irrigated  per  man  day,  Oct.  1943 2.33 

This  is  an  increase  of  S  .75  per  acre  for  irrigating. 

Increase  in  cost  per  year $34,836.72 

SUMMARY 

Increased  Water  Cost  Remaining  Area $36,133.08 

Increased  Labor  Cost  for  Irrigating 34,836.72 

Yearly  Increase $70,969.80 


Honolulu  Plantation  Co.  1603 

UNITED  STATES  EXHIBIT  ''J" 

(Admitted  in  Evidence  1-14-47) 

12  Jan.,  1944 
Copy 

No.  937 

C.  Brewer  and  Company,  Limited, 
P.  0.  Box  3470, 
Honolulu,  T.  H. 

Attention:  Mr.  Philip  E.  Spalding,  Attorney- 
in-fact. 

Gentlemen : 

Receipt  of  your  letter  5701-HTK,  no  date,  is 
hereby  acknowledged. 

The  plight  of  the  Honolulu  Plantation  Comj^any 
recited  therein  has  been  carefully  studied.  The  con- 
tinued operation  of  the  sole  refinery  on  Oahu  is 
a  matter  of  grave  concern  to  the  Navy  and  Army 
as  tJie  shipping  thereby  saved  to  the  war  effort  is 
of  moment.  The  Navy  was  supplied  eleven  million 
]:)ounds  of  refined  sugar  in  1943  bv  your  firm  and 
the  estimated  requirements  for  1944  for  the  Navy 
is  thirty-three  million  pounds. 

Your  decision  to  operate  the  sugar  retineiy  of 
the  Honolulu  Plantation  Company  for  the  dura- 
tion of  the  war  by  purchasing  raw  sugar  from 
other  local  producers  is  received  with  satisfaction. 

Every  effort  has  been  exerted  by  the  Navy  to 
taking  as  little  cane  producing  land  on  Oahu  as 
possible.  The  various  tracts  were  largely  leased  as 
actual  and  proved  need  arose,  and  the  Navy  al- 
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ways  gave  primary  and  full  consideration  to  the 
condition  of  the  growing  crops  in  order  to  mini- 
mize crop  damage.  Marginal  and  waste  lands  v/ere 
acquired  rather  than  cane  areas  Avherever  possible. 

The  growth  of  the  Navy  Yard,  Pearl  Harbor  and 
its  satellite  housing  and  storage  activities  has 
forced  the  conversion  of  certain  adjacent  lands  to 
military  uses.  The  geographical  location  of  Hono- 
lulu Plantation  Company-controlled  lands  clos^  to 
the  perimeter  of  Pearl  Harbor  and  bordering  the 
main  territorial  highway,  was  the  principal  factor 
contributing  to  its  land  losses.  The  principal  of 
acquiring  these  lands  only  at  the  time  of  pressing 
need  w^as  one  of  common  sense  coupled  with  the 
determination  to  cause  as  little  injury  to  the  over- 
all territorial  economy  as  practicable.  While  the 
production  loss  to  the  Honolulu  Plantation  Com- 
pany has  been  admittedly  grave  from  the  Com- 
pany's viewpoint,  I  am  sure  you  will  agree  that 
no  lands  or  properties  connected  with  the  Honohilu 
Plantation  Company  were  acquired  by  the  ^ryj 
for  any  reason  other  than  military  necessity. 

It  is  impossible  at  this  time  to  state  what  future 
takings  are  in  prospect  from  the  present  until  the 
end  of  the  war.  There  is  no  intention  of  deviating 
from  the  established  principle  of  acquiring  only 
those  lands  which  are  needed  at  the  time  they  are 
taken,  and  to  no  greater  extent  than  the  Navy 
determines  will  be  necessary  in  the  successful 
prosecution  of  the  war.  That  there  will  be  more 
land  needed  for  Naval  purposes  as  the  war  pro- 
gresses, is  a  fair  assumption.  Exactly  where  and 
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whose  land  will  be  acquired  will  have  to  await  the 
exigencies  of  the  moment. 

For  the  foregoing  reasons  of  policy,  T  cannot 
recommend  the  purchase  of  the  entire  properties 
and  lands  of  the  Honolulu  Plantation  Company 
nor  can  I  foresee  exactly  what  lands  of  your  Com- 
pany will  be  required  by  the  Navy  in  the  future. 

Very  truly  yours, 

ROBT.  L.  GHORMLEY, 

Vice   Admiral,   U.    S.   Navy,   Commandant,   Four- 
teenth Naval  District. 


UNITED  STATES  EXHIBIT  ^^K" 

(Admitted  in  Evidence  1-14-47) 

(Copy) 

November  29,  1946 

Honolulu  Plantation  Company,  Limited 
c/o  C.  Brewer  &  Company,  Ltd. 
Honolulu,  T.  H. 

G  entlemen : 

In  I'esponse  to  your  verbal  invitation  to  submit 
for  your  consideration  an  offer  to  purchase  certain 
of  the  assets  of  your  Company,  please  be  advised 
that  we  are  now  prepared  to  offer  and  do  hereby 
offer  you,  subject  to  the  conditions  hereinafter  set 
out,  the  sum  of  $3,350,000.00,  upon  receipt  of  satis- 
factory conveyances  and  evidence  of  title,  for  all 
of  the  real  property,  improvements,  equipment  and 
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supplies  on  hand,  owned  or  held  by  Honolulu  Plan- 
tation Company,  Limited,  including,  without  limi- 
tation on  the  generality  of  the  foregoing,  all  land, 
leaseholds,  buildings  and  other  structures,  growing 
crops,  livestock,  Avater  and  water  rights,  piunps, 
wells,  generators,  all  water  and  electric  distribu- 
tion systems,  all  trucks,  tractors  and  other  planta- 
tion equipment  and  machinery,  the  sugar  mill  and 
sugar  refinery,  including  equipment  and  supplies; 
provided,  however,  that  we  will  pay,  in  addition  to 
the  above  amoimt,  the  actual  cost,  as  shown  by 
your  books,  of  factory  supplies  on  hand  or  in 
transit,  of  sugar  in  process  of  manufacture  and  of 
molasses  stocks  on  hand,  at  date  of  transfer. 

The  above  price  is  also  subject  to  final  adjust- 
ments on  account  of: 

Unexpired  insurance  premiiuns. 

Prepaid  rents. 

Other  prepaid  items. 

Accrued  accident  compensation. 

Accrued  rentals. 

Other  accrued  expense,  if  any,  not  liquidated  by 
Honolulu  Plantation  Company,  Limited. 

The  basis  of  said  adjustments  shall  be  the  books 
and  records  of  your  Company,  subject  to  audit  by 
us.  It  is  imderstood  that  the  purchaser  will  as- 
sume no  obligations  in  connection  with  compen- 
cation,  bonuses  or  pensions  due  or  payable  to  the 
plantation  personnel,  on  account  of  or  arising  from 
services  performed  prior  to  date  of  transfer  of  the 
properties  to  Oahu  Sugar  Company,  Limited  (ex- 
cept settlements  with  cultivation  or  irrigation  con- 


Honolulu  Plantation  Co.  1607 

tractors  on  unharvested  cane)  ;  that  all  1946  taxes 
will  be  iJaicl  by  the  seller,  and  that  the  purchaser 
))e  held  harmless  against  all  claims  for  damages  of 
whatever  nature  arising  from  or  by  virtue  of  the 
ownership  or  operation  of  the  projjerty  involved 
prior  to  date  of  transfer. 

As  you  know,  California  &  Hawaiian  Sugar  Re- 
fining Cor])oration,  Limited  has  made  an  offer  to 
Oahu  Sugar  Company,  Limited  to  purchase  th(^ 
Mill  and  Refinery  and  the  sites  thereof,  upon  their 
acquisition  by  Oahu  from  you.  That  transaction 
will  require  the  approval  of  the  Plantations  and 
Trustees  concerned,  in  accordance  with  the  provi- 
sions of  the  Cooperative  Agreement,  dated  Novem- 
h('v  1,  1938,  and  Oahu's  offer  to  purchase  from  you 
flic  properties  hereinbefore  mentioned,  is  sub.iect 
to  and  contingent  upon  the  execution  of  a  firm 
agreement  between  Oahu  and  California  c^-  Ha- 
waiian Sugar  Refining  Corporation,  Limited  foi* 
the  purchase  by  the  latter  of  the  Mill,  Refinery 
and  sites  therefor,  and  the  approval  of  the  Planta- 
tions and  Trustees  to  such  agreement  and  the  trans- 
fei-  of  title  to  California  &  Hawaiian  Sugar  Refin- 
ing Corporation,  Limited  thereunder. 

Th(^  foregoing  offer  is  made  on  the  assumption 
that  the  properties  will  be  delivered  to  Oahu  Sugar 
Com]>any,  Limited  on  December  31,  1946  and  on 
the  further  assmxiption  that  in  the  interim  period 
g] 'owing  cane  will  be  cared  for  according  to  the 
usual  practices  of  good  husbandry,  and  that  stocks 
of  plantation  supplies  shall  be  depleted  only  in 
accordance  with  normal  plantation  uses  and  prac- 
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tices.    Failure  to  meet  these  assumptions  shall  en- 
title us  to  either  withdraw  or  revise  this  offer. 

Very  truly  yours, 

OAHU  SUGAR  COMPANY, 
LIMITED, 

By  /s/  H.  A.  WALKER, 

President, 

By  /s/  S.  M.  LOWREY, 
Treasurer. 


UNITED  STATES  EXHIBIT  "L'^ 

(Admitted  in  Evidence  1-14-47) 

(Copy) 

December  3,  1946 

Honolulu  Plantation  Co.,  Ltd., 
c/o  C.  Brewer  &  Co.,  Ltd., 

Gentlemen : 

Referring  to  our  letter  of  November  29th,  1946, 
conveying  an  offer  to  purchase  certain  of  the  assets 
of  your  Company,  we  herewith  supplement  said 
offer  as  follows: 

Should  your  Company  enter  into  contracts  with 
pineapple  canners  in  the  Territory  of  Hawaii  for 
their  1947  refined  sugar  requirements  on  substan- 
tially the  same  terms  and  conditions  of  sale  as  in 
1946,  we  agree  to  assume  and  perform  such  con- 
tracts, in  the  event  said  offer  to  purchase  is  ac- 
cepted. 
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Wo  also  lioreby  amend  our  abovementioned  offer 
so  that  the  delivery  date  referred  to  in  the  last  par- 
agraph thereof  shall  read  ''January  1st,  1947'' 
instead  of  ''December  31st,  1946". 

Yours  very  truly, 

OAHIT  SUGAR  COMPANY, 
LIMITED, 

By  /s/  H.  A.  WALKER, 

President, 

and 
By  /s/  S.  M.  ].OWREY, 

Treasurer. 


UNITED  STATES  EXHIBIT  "M" 

(Admitted  in  Evidence  1-14-47) 

(Copy) 

December  6,  1946 

Honolulu  Plantation  Company, 
c/o  C.  Brewer  &  Co.,  Ltd., 
Honolulu,  T.  H. 

Gentlemen: 

We  confirm  our  cable  of  today  reading  as  follows : 
"Referring  our  letter  November  29th  offer- 
ing certain  assets  of  your  company  we  hereby 
increase  price  offered  in  first  paragraph  to 
three  million  seven  hundred  fifty  thousand  dol- 
lars will  confirm  by  letter". 

The  sum  of  $3,350,000.00  mentioned  in  the  first 


1610  United  States  of  America  vs. 

l)aragraph  of  our  later  of  November  29th,  1946,  iu 
which  we  offered  to  purchase  certain  of  the  assets 
of  your  Company,  is  hereby  increased  to  $3,750,- 
000.00. 

Yours  very  truly, 

OAHU  SUaAR  COMPANY, 
LIMITED, 

By  /s/  H.  A.  W., 

Its  President, 

and 
By  /s/  S.  M.  L., 

Its  Treasurer. 


UNITED  STATES  EXHIBIT  N-1 

(Admitted  in  Evidence  1-14-47) 

C.  Brewer  and  Company 

January  1,  1947 

Oahu  Sugar  Company,  Limited 
c/o  American  Factors,  Limited 
Honolulu,  T.  H. 

Gentlemen : 

This  will  acknowledge  receipt  of  your  letters  dated 
November  29,  1946,  December  3,  1946,  and  December 
6,  1946,  containing  an  offer  to  purchase  certain  de- 
scribed properties  from  Honolulu  Plantation  Co.  Un- 
der the  authority  vested  in  the  imdersigned  in  a  reso- 
lution duly  adopted  by  the  Directors  of  Honolulu 
Plantation  Company  in  meeting  held  December  6, 
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1946,  and  approved  by  the  stockholders  of  the  Com- 
pany in  meeting  held  December  23,  194fj,  your  offer 
is  hereby  accepted.  It  is  understood  that  the  terms 
of  the  agreement  as  consummated  by  your  offer  and 
this  acceptance  are  those  terms  set  forth  in  your 
said  letters  of  November  29,  1946,  December  3, 
1946  and  December  6,  1946,  true  copies  of  which 
are  hereto  attached  and  by  reference  made  a  part 
hereof.  Copy  of  said  resolution  is  likewise  at- 
tached. 

It  is  further  understood  that  this  agreement  shall 
become  effective  and  binding  upon  the  parties  as 
of  this  date,  January  1,  1947.  Delivery  of  the 
requisite  documents  of  conveyance  and  other  docu- 
ments necessary  to  evidence  the  transfer  of  title 
shall  be  made  by  the  seller  as  soon  as  the  same  may 
be  conveniently  prepared. 

Payment  for  th^  properties  shall  be  made  as 
follows  : 

1.  On  January  2,  1947  the  sum  of  $750,000  on 
account  of  the  purchase  price  of  $3,750,000. 

2.  On  January  2,  1947  an  amount  in  accordance 
with  bills  of  sale  to  be  delivered  by  Honolulu  Plan- 
tation Company  for — 

a.  Inventory  of  factory  supplies. 

b.  Raw  sugar  in  process. 

c.  Raw  sugar  on  hand. 

d.  Molasses  on  hand. 

e.  Such  other  items  if  any  herein  sold  but  not 
included  in  the  purchase  price  of  $3,750,000.00. 

3.  Upon  delivery  of  deed  and  other  requisite 
documents    of    conveyance    for    the    approximate 
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twenty-one  acres,  (specified  as  tlie  mill  site),  and 
all  erections,  machineiy,  equipment  and  movable 
property  thereon,  the  sum  of  $1,000,000  on  account 
of  the  said  purchase  price. 

4.  Upon  delivery  of  deeds  for  the  remaining 
fee  simple  land  owned  by  Honolulu  Plantation 
Company,  together  with  all  erections,  machinery 
and  improvements  thereon,  the  sum  of  $1,000,000 
on  account  of  the  said  purchase  price. 

5.  Upon  delivery  of  the  assignments  for  the 
leaseholds  held  by  Honolulu  Plantation  Company, 
together  with  the  requisite  documents  conveying 
the  growing  crops  and  all  right,  title  and  interest 
held  by  the  lessee  in  the  improvements  on  the  leased 
lands,  the  siun  of  $1,000,000  as  final  payment  of 
said  purchase  price. 

6.  Adjustment  of  all  prepaid  items  to  be  made 
promptly  upon  their  determination. 

It  is  the  understanding  of  Honolulu  Plantation 
Company  that  the  properties  subject  to  the  sale 
agreed  upon  are  those  generally  described  in  your 
said  letters  of  November  29,  1946,  December  3, 
1946  and  December  6,  1946  and  the  Company's  good 
will,  trade  names,  brands  and  marks  with  all  regis- 
tered and  patented  rights  thereto  appertaining  to 
the  Company's  refinery  business  specifically  in- 
cluded per  your  oral  request,  but  excluding  of 
course  those  items  of  property,  tangible  and  in- 
tangible, owned  and  held  by  Honolulu  Plantation 
Company  not  reasonably  coming  within  the  classi- 
fication of  the  properties  enumerated  and  the  intent 
of  the  parties.    In  this  connection  it  is  the  further 
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understanding  of  Honolulu  Plantation  Cornijany 
that  in  the  assignment  of  its  leases  sijecific  reser- 
vation will  be  made  protecting  the  assignor  in  its 
l^rosecution  of  claims  against  the  Federal  Govern- 
ment for  damages  heretofore  sustained  by  it  due  to 
condemnation  takings. 

Very  truly  yours, 

HONOLULU  PLANTATION 
COMPANY, 

By  P.  E.  SPALDING, 
Its  Vice  President,  acting  under  the  authority  of 
the  Resolution  of  the  Directors  dated  December 
6,  1946,  and  approved  by  the  stockholders  De- 
cember 23,  1946. 


UNITED   STATES  EXHIBIT  N-2 

(Admitted  in  Evidence  1-14-47) 

RESOLUTION  AUTHORIZING  SALE  OF 
PROPERTIES 

(Copy) 

Whereas,  this  corporation,  Honolulu  Plantation 
Company,  has  received  an  offer  from  Oahu  Sugar 
Co.,  Ltd.  to  purchase  this  corporation's  mill,  plan- 
tation and  related  properties  for  the  sum  of  $3,750,- 
000.00  and  to  j^urchase  at  cost  all  factory  supplies 
and  sugar  and  molasses  stocks  on  hand,  all  as  of 
January  1,  1947;  and 

Whereas,  said  offer  has  been  presented  to  this 
meeting  of  the  Board  of  Directors: 
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Now,  Therefore,  Be  It  Resolved,  That  the  offi- 
cers of  this  corporation,  or  any  of  them,  be  and  are 
hereby  authorized  and  empowered,  upon  obtaining 
the  approval  of  this  resolution  by  the  vote  or  writ- 
ten consent  of  the  holders  of  a  majority  of  the  out- 
standing- shares  of  this  corporation,  to  sell  said 
])roperties  and  assets  at  the  price  and  on  the  terms 
set  forth  in  said  offer,  with  such  modifications 
therein  as  said  officers  may  approve,  except  that 
the  price  shall  be  approximately  that  contained  m 
said  offer;  and 

Be  It  Further  Resolved,  That  the  execution  by 
said  officers,  or  any  of  them  of  the  necessary  docu- 
ments to  effectuate  said  sale  shall  constitute  evi- 
dence of  approval  of  the  terms  of  said  sale  by  the 
officers  of  this  corporation  for  all  purposes  hereof; 
and 

Re  It  Further  Resolved,  that  said  officers,  or  any 
<^f  them,  be  and  they  are  hereby  authorized  and 
empowered  for  and  on  behalf  of  this  corporation 
to  do  and  perform  all  acts  and  things  necessary  or 
desirable  to  effectuate  said  sale  and  to  carry  out 
the  purposes  of  this  resolution. 
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[Endorsed]  :  No.  12023.  United  States  Court  ot: 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Honolulu  Plantation  Com- 
pany, Appellee,  and  Honolulu  Plantation  Company, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Hawaii. 

Filed  August  14, 1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Court  of  Ajopeals 
for  the  Ninth  Circuit 

No.  12023 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 
HONOLULU  PLANTATION  CO., 

Appellee, 
and 
HONOLULU  PLANTATION  CO., 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  EXTENDING  TIME  TO  FILE  TRAN- 
SCRIPT  OF  RECORD  AND  DOCKET 
CAUSE 

Upon  application  of  Mr.  A.  Devitt  Vanecli,  As- 
sistant Ignited  States  Attorney  General,  counsel  for 
appellant  United  States  of  America  in  above  cause, 
and  good  cause  therefor  appearing,  It  Is  Ordered 
that  the  time  within  which  the  certified  transcript 
of  record  on  the  appeals  taken  herein  may  be  filed 
and  cause  docketed  in  this  court  be,  and  hereby  is 
extended  to  and  including  June  5,  1948. 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Judge 

Dated:  San  Francisco,  Calif.,  April  26,  1948. 

[Endorsed]  :  Filed  April  26, 1948.  Paul  P.  O'Brien. 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  TRAN- 
SCRIPT OF  RECORD  AND  DOCKET 
CAUSE 

Upon  application  of  Mr.  A.  Devitt  Vanech,  As- 
sistant United  States  Attorney,  counsel  for  appellant 
United  States  of  America  in  above  cause,  and  ^ood 
cause  therefor  appearing,  It  Is  Ordered  that  the 
time  within  which  the  certified  transcript  of  record 
on  the  appeals  taken  herein  may  be  filed  and  cause 
docketed  in  this  court  be,  and  hereby  is  extended  to 
and  including  September  7,  1948. 

/s/  FRANCIS  A.  GARRECHT, 
Senior  United  States  Circuit  Judge. 

Dated:  San  Francisco,  Calif.,  May  14,  1948. 

[Endorsed] :  Filed  May  14, 1948.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  THE  PORTIONS  OF  THE  RECORD 
TO  BE  PRINTED 

The  United  States  of  America,  appellant  in  the 
above-entitled  cause,  adopts  the  statement  of  points 
filed  in  the  District  Court  as  the  statement  of  points 
to  be  relied  upon  in  this  Court  ,and  desires  that  of  the 
record  as  filed  by  it  and  certified  there  should  be 
printed  everything  but  the  "Record  of  Proceedings 
at  the  trial"  (fourth  item  from  the  bottom  of  page 
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7  of  the  designation  of  the  record  filed  in  the  District 
Court).  The  United  States  of  America  designates 
for  printing  that  part  of  the  ''Record  of  Proceednigs 
at  the  trial"  which  begins  at  page  258  of  the  type- 
written transcript  and  ends  at  the  close  of  the  trial, 
containing  the  testimony  of  Stafford  L.  Austin, 
George  E.  Schmutz,  Charles  Campbell  Crozier  and 
Philip  E.  Spalding. 

/s/  A.  DEVITT  VANECH, 

Assistant  Attorney  General. 

/s/  JOHN  F.  COTTER, 

Attorney,  Department  of  Justice 
Washington,  D.  C. 

[Endorsed] :   Filed  September  13,  1948.   Paul  P. 
O'Brien,  Clerk. 


[Title  of  LT.  S.  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  ADDITIONAL  PORTIONS  OF 
THE  RECORD  TO  BE  PRINTED 

Honolulu  Plantation  Company,  cross-appellant 
and  appellee  in  the  above  entitled  cause,  adopts  the 
statement  of  points  tiled  in  the  District  Court  as  the 
statement  of  points  to  be  relied  upon  in  this  Court, 
and  designaes  the  following  matters  to  be  printed  in 
addition  to  the  matters  designated  by  appellant: 

1.  Honolulu  Plantation  Company's  Notice  of 
Cross-Appeal. 
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2.  Statement  of  Points  on  Which  Cross- Appellant 
Intends  to  Rely. 

3.  Government's  Order  Extending  Time  to  Docket 
Record  on  Appeal. 

4.  Honolulu   Plantation   Company's   Order   Ex- 
tending Time  to  Docket  Record  on  Appeal. 

5.  Designation  of  the  above  matters. 


*  *  *  * 


Dated:  Honolulu,  T.  H.,  September  16,  1948. 
/s/  C.  NILS  TAVARES, 
Attorney  for  Honolulu  Plantation  Company. 

[Endorsed] :   Filed  September  20,  1948.    Paul  P. 
O'Brien,  Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 
STIPULATION  AND  APPLICATION 

It  Is  Hereby  Stipulated  by  and  between  the  parties 
hereto  that  this  application  be  made  to  the  Court  for 
an  order  relieving  said  parties  from  printing  or  re- 
producing Exhibits  Nos.  1,  2,  2-A,  2-B,  2-C,  3  and  8 
of  Honolulu  Plantation  Company,  defendant  in  the 
trial  of  this  cause  in  the  District  Court,  and  hereby 
requesting  that  the  Court  consider  the  said  Exhibits 
in  their  original  form  without  reproduction. 

This  application  is  made  pursuant  to  Rule  19  of 
the  Ninth  Circuit  Court  of  Appeals  because  said 
Exhibits  are  maps  not  of  a  printable  type. 

This  application  is  based  on  the  record  filed  herein 
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and  on  the  affidavit  of  C.  Nils  Tavares,  attorney  for 
Honolulu  Plantation  Company,  attached  hereto. 

Dated:  Honolulu,  T.  H., ,  1948. 

/s/  A.  DEVITT  VANECH, 
Assistant  Attorney  General  of  the  United  States  of 
America. 

/s/  JOHN  P.  COTTER, 
Attorneys  for  United  States  of  America,  Cross-Ap- 
pellee and  Appellant. 

/s/  C.  NILS  TAVARES, 
Attorneys  for  Honolulu  Plantation  Company,  Cross- 
Appellant  and  Appellee. 

So  Ordered: 

/s/  CLIFTON  MATHEWS, 
Judge,  U.  S.  Court  of  Appeals  for  the  Ninth  Circuit. 

AFFIDAVIT 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

C.  Nils  Tavares,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  the  attorney  for  the  Honolulu  Planta- 
tion Company,  cross-appellant  and  appellee  herein, 
and  that  he  makes  this  affidavit  in  support  of  an  ap- 
plication for  an  order  of  the  Court  relieving  the 
parties  from  printing  or  reproducing  Honolulu 
Plantation  Company  Exhibits  Nos.  1,  2,  2-A,  2-B, 
2-C,  3  and  8  to  which  it  is  attached ; 

That  said  Exhibits  are  maps  of  an  imprintable 
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type  cuid  for  that  reason  may  not  b(^  designated  by 
cross-appellant  and  appellee  herein  to  be  jjrinted  as 
part  of  the  record ; 

That  it  is  necessary  that  said  Exhibits  be  consid- 
ered by  the  Court  in  its  determination  of  this  cause ; 
and  that  unless  said  application  be  granted  and  the 
parties  hereto  relieved  from  printing  or  reproduc- 
ing said  Exhibits  and  the  Exhibits  considered  by  the 
Court  in  their  original  form  without  reproduction, 
said  cross-appellant  and  appellee  will  be  seriously 
prejudiced  upon  the  trial  of  this  cause. 

Further  affiant  sayeth  not. 

/s/  C.  NILS  TAVARES. 
Subscribed  and  sworn  to  before  me  this  16th  day 
of  September,  1948. 

(Seal)  /s/  MAIZIE  M.  JOINER, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  Jan.  19,  1952. 

[Endorsed] :  Filed  September  27,  1948.  Paul  P. 
O'Brien,  Clerk. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12,023 
United  States  of  America,  appellant 

V. 

Honolulu  Plantation  Company,  appellee 

and 
Honolulu  Plantation  Company,  appellant 

V. 

United  States  of  America,  appellee 


VPON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  HAWAII 


BRIEF   FOR  THE   UNITED   STATES,   APPELLANT 


OPINION  BELOW 


The  opinion  of  the  district  court  (R.  461-504)  is  reported 
at  72  F.  Supp.  903. 

JURISDICTION 

This  is  an  appeal  from  a  judgment  entered  November  5, 
1947  (R.  504-507).  On  February  3,  1948,  the  United  States 
filed  notice  of  appeal  (R.  508).  The  jurisdiction  of  this 
Court  is  invoked  under  section  128  of  the  Judicial  Code,  as 
amended,  28  U.  S.  C.  sec.  225(a),  now  28  U.  S.  C.  sec.  1291. 

(1) 


The  United  States  instituted  in  the  district  court  13  suits 
to  condemn  land.^  On  February  17,  1945,  in  so  far  as  they 
concerned  the  Honolulu  Plantation  Company,  seven  of  these 
suits  were  consolidated  (R.  433).  On  November  22,  1946, 
the  remaining  six  and  the  previously  consolidated  proceed- 
ing were  consolidated  (R.  459-460).  The  jurisdiction  of  the 
district  court  was  invoked  under  section  201  of  the  Act  of 
March  27,  1942,  56  Stat.  176,  177,  50  U.  S.  C.  sec.  171(a) 
(R.  11,  37,  71,  91,  110,  195,  201,  226,  298,  324,  355,  372,  398). 

QUESTION  PRESENTED 

\^niether,  when  there  is  no  claim  for  compensation  for 
property  condemned  but  only  for  the  resultant  diminution 
in  the  value  of  the  remainder,  an  award  may  be  sustained 
where  the  only  evidence  was  as  to  the  difference  between 
the  value  of  the  whole  before  the  taking  and  the  value  of  the 
remainder  thereafter. 

STATEMENT 

Between  June  21,  1944,  and  December  6,  1945,  the  United 
States  instituted  13  suits  to  condemn  land  in  Hawaii  needed 
by  the  Navy.  In  consequence,  the  Honolulu  Plantation 
Company  made  a  number  of  claims  for  compensation.  To 
some  extent  these  claims  have  been  disposed  of.  Thus, 
prior  to  the  trial  of  the  instant  case,  the  company  was  paid 
$285,000,  the  agreed  value  of  sugar  cane  growing  on  some 
of  the  land  (R.  437-440).  Further,  in  this  case  by  provisions 
of  the  judgment  not  embraced  by  this  appeal,  it  was  awarded 
$38,988  for  the  fee  to  4.836  acres  and  $15,585  for  parts  of 
an  irrigation  ditch  (R.  504-507).  However,  the  judgment 
also  awards  the  company  $440,175  for  damages  allegedly 
inflicted  upon  its  remaining  property  by  the  condemnation 
of  440.175  acres  which  it  was  using  to  grow  sugar  cane. 
From  that  award  this  appeal  has  been  taken. 

The  Honolulu  Plantation  Company  grew  sugar  cane  which 
it  converted  into  sugar  (R.  530,  574).    The  company  had  a 


^  The  pleadings  in  these  cases  are  found  in  Volume  1  of  the  printed 
record.    A  summary  of  the  fihng  dates  is  found  at  R.  5-8. 


refinery  and  other  auxiliary  works  (R.  544-551).  The  lands 
were  served  by  an  irrigation  system  (R.  535-540).  When 
the  first  of  these  suits  was  commenced,  the  company  was 
using  about  4300  acres  for  the  growing  of  cane  (R.  552,  586, 
687).  When  the  last  had  been  filed,  1087.59  acres  of  the 
growing  area  liad  been  condemned. 

It  developed  that  the  company  owned  2.912  of  these 
acres  (Ex.  12,  R.  1537;  R.  496).  The  rest  it  claimed  to  have 
under  lease.  But  it  did  not  seek  any  part  of  the  compensa- 
tion due  for  any  of  the  acreage.  It  contended,  however, 
that  the  value  of  the  land  and  structures  remaining  to  it 
was  diminished  by  the  loss  of  the  1087.59  acres  and  that  con- 
sequently it  was  entitled  to  severance  damages.  In  sup- 
port of  the  assertion,  it  made  the  following  showing : 

The  cane  grown  on  the  4300  acres  could  be  converted  into 
22,000  tons  of  raw  sugar  (R.  569,  689,  1050).  The  1087.59 
acres  could  not  be  replaced  (R.  1063)  and  the  remaining 
lands  would  produce  only  15,000  tons  (R.  570-571,  689, 
1050).  In  the  judgment  of  those  managing  the  company 
it  was  not  practicable  to  make  up  the  difference  by  pur- 
chases (R.  570,  1064-1065).  Consequently,  the  refinery, 
which  could  produce  annually  from  30,000  to  35,000  tons  of 
raw  sugar  (R.  567),  had  even  more  surplus  capacity  than 
before.  The  irrigation  system  also  was  larger  than  was 
warranted  by  the  smaller  growing  area  (R.  572,  1055- 
1056). 

The  company  called  Messrs.  S.  L.  Austin,  G.  L.  Schmutz 
and  C.  C.  Crozier  to  testify  to  the  damage.  Each  valued 
the  plantation  at  about  $1,000  per  acre  of  cane-growing 
lands  (R.  606,  687,  688,  736,  739,  873).  They  first  testified 
to  its  value  before  the  takings :  Austin  who  thought  that 
at  that  time  there  were  about  4,300  acres  of  cane  lands  (R. 
552)  valued  the  plantation  at  $4,300,000  (R.  582;  see  R. 
578).  Schmutz  on  the  assumption  of  4,283  acres  (R.  687, 
733)  valued  at  $4,200,000  (R.  686 ;  see  R.  679).  On  the  basis 
of  4,400  acres  Crozier  believed  it  was  worth  $4,000,000  (R. 
873).  Next,  testifying  as  to  value  of  the  plantation  after 
loss  of  the  1,087.59  acres,  each  concluded  that  it  was  then 
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worth  about  $1,000,000  less  than  before  (R.  582-583,  687, 
890). 2 

Each  explained  his  use  of  the  $l,000-an-acre  figure.  Mr. 
Austin  said  it  was ''more  or  less  the  rule  of  thumb  *  *  * 
from  the  standpoint  of  taking  values  and  from  talking 
to  others,  and  the  amount  of  capital  required  for  a  planta- 
tion the  size  of  Honolulu  Plantation  Company,  for  putting 
in  all  the  various  equipment  necessary  to  run  a  plantation 
that  it  would  come  to  about  that  figure"  (R.  606).  Mr. 
Schmutz  testified  that  it  was  the  "common  notion  in  the 
community  regarding  the  investment  in  irrigated  cane 
lands  per  acre,  which  was  $1,000  an  acre  for  plantations 
which  did  not  have  a  refinery'"^  (R.  688).  Mr.  Crozier 
said:  "Well,  it's  one  of  the  methods  that  can  be  developed 
as  the  rate  per  acre  for  a  leasehold  plantation  insofar  as 
the  value  of  money  in  an  enterprise,  in  its  capital  as  a 
leasehold  jDlantation,  to  operate  and  produce  sugar.  And 
that  will  vary  with  the  size  and  many  factors  in  it.  But 
I  should  imagine  that  the  30,  the  25,000  ton  plantation,  as  a 
leasehold,  would  require  *  *  *  a  thousand  dollars  per 
acre  of  capital  to  carry  on  the  enterprise,  starting  with  the 
virgin  land  *  *  *  and  weeding  it,  fencing  it,  and  the 
ditches  and  everything  else  that  goes  with  the  enterprise" 
(K.  873). 

Use  of  the  rule  automatically  produces  valuations.  If, 
for  example,  the  plantation  had  comprised  5,500  acres  of 
leased  land,  it  would  have  been  worth  approximately  $5,- 
500,000  (R.  593).  In  case  it  had  lost  any  of  these  lands, 
its  value  would  have  diminished  at  the  rate  of  $1,000  per  acre 
lost    (R.  604-606).    Specifically,  if  before  the  takings  here 


2  As  of  January  1,  1947  (R.  1067),  the  remainmg  physical  assets 
were  sold  to  the  Oahu  Sugar  Company  for  $3,750,000  (R.  1149). 
Net  current  assets  excluded  from  the  sale  amounted  to  $1,000,000" 
(R.  1151).  Mr.  P.  E.  Spalding  testified  that  Oahu  bought  the 
properties  because  it  had  lost  cane  lands  (R.  1073)  and  that  it  was 
selling  the  refinery — the  only  one  in  Hawaii  (R.  1102) — to  California 
and  Hawaiian  Sugar  Refining  Company  for  $1,250,000  (R.  1104). 

^  Schmutz  testified  he  took  into  account  eight  factors  (R.  676-678). 
However,  it  is  evident  he  was  controlled  by  the  $l,000-an-acre 
measure  (R.  687,  688,  706,  708,  736).  This  was  the  construction  put 
on  his  testimony  by  the  trial  court  (R.  489) . 


involved,  the  leased  lands  of  the  company  did  not  include 
the  1087.59  acres  considered  by  the  witnesses,  its  value  at 
that  time  was  not  the  amount  arrived  at  by  them  but  what- 
ever result  would  be  reached  by  applyinp^  $1,000  to  the 
acreage  in  fact  under  lease  (R.  706,  708,  736,  888). 

As  has  been  said  (p.  2,  supra),  the  trial  court  awarded 
the  company  $440,175.  Thus,  it  accepted — with  evident 
reluctance — the  theory  of  valuation  proposed  by  the  com- 
pany's witnesses.    As  it  said  (R.  489-491)  : 

Here,  to  say  the  least,  the  situation  is  confusing. 
First,  the  evidence  reveals  that  this  claim  formed  a 
part  of  a  larger  claim  made  to  the  79th  Congress,  and 
the  Company  represented  to  Congress  in  unmistakable 
language  that  it  was  asking  for  relief  at  its  hands  be- 
cause it  had  suffered  a  capital  or  business  loss  for 
which  it  had  no  remedy  at  law.^ 

Secondly,  though  a  prudent  buyer,  to  be  sure,  would 
take  general  note  of  all  the  factors  mentioned  by  the 
experts  [Schmutz  and  Crozier],  nevertheless  stripped 
of  all  the  generalities,  the  experts  essentially  base  their 
judgment  upon  the  same  point  as  the  former  plantation 
manager  [Austin],  that  is,  all  said  that  the  Company 
suffered  a  capital  loss  at  the  rate  of  $1,000  per  cane 
acre  as  it  takes  that  number  of  dollars  to  turn  virgin 
land  into  land  capable  of  growing  sugar  cane  success- 
fully. Thus  far,  as  before  Congress,  the  Company  is 
talking  the  language  of  a  capital  loss.  But  here  [the 
Company]  takes  a  step  beyond,  and 

Thirdly,  envelopes  itself  in  the  language  of  [Baetjer 
V.  United  States,  143  P.  2d  391  (CCA.  1,  1944),  cer- 
tiorari denied  323  U.  S.  772].  At  this  point  the 
witnesses,  carrying  forward  the  picture  of  what  has 
happened,  theoretically  place  what  is  left  upon  the 
block  in  the  market  place  and  then,  viewing  it  from  the 
eyes  of  a  buyer,  say  with  the  First  Circuit  Court  that 
it  is  not  worth  the  amount  of  invested  capital  which 
it   represents   but   something   substantially   less,   and 


*  The  claim  itself  is  not  in  the  printed  record.  A  favorable  report 
of  the  Committee  on  Claims  of  the  House  of  Representatives  together 
with  disapproving  letters  from  tlie  Attorney  General,  the  Secretary 
of  the  Navy  and  the  Acting  Secretary  of  War  (H.  Rep.  No.  1313, 
79th  Cong.  1st  sess.)  is  found  at  R.  1542-1566. 


therefore   what  has  happened   to   the   Company  has 
depreciated  the  value  of  its  remaining  property. 

It  would  seem  that  as  if  by  magic  a  noncompensable 
capital  loss  has  now  become  a  loss  of  real  property 
value. 

*  *  *  Here  all  the  evidence  and  the  only  evidence, 
as  given  by  two  expert  appraisers  and  two  men  ex- 
perienced in  plantation  affairs,  is  that  the  over-capacity 
of  the  mill  due  to  the  limited  acreage  available  to  sup- 
ply it  not  only  made  the  Company  economically  un- 
profitable but  those  same  facts  depreciated  the  market 
value  of  the  remaining  property,  for  a  buyer  being  able 
to  do  no  better  than  the  Company  could  in  this  situation 
would  pay  less,  at  the  rate  of  $1,000  an  acre  for  each 
cane  acre  taken,  for  what  was  left  of  the  plantation's 
physical  property  and  its  permanent  improvements. 

Although  not  a  little  disturbed  by  the  facility  by 
which  an  admitted  capital  or  business  loss  is  trans- 
formed into  a  loss  of  real  property  value,  theory  must 
yield  to  the  reality  of  the  market  price  where  values 
are  established. 

*  *  *  Considered  in  this  practical  light,  I  am 
satisfied  by  the  evidence  that  the  Company  has  proven 
its  claim  that  its  remaining  property  decreased  in  value 
at  the  rate  of  $1,000  an  acre  for  each  cane  acre  taken. 

However,  the  trial  court  declined  to  apply  the  $l,0O0-per- 
acre  figure  to  the  1,087.59  acres  considered  by  the  company's 
witnesses.  It  found  that  598.795  acres  were  being  used  by 
sufferance  (R.  492,  497-503)  and  48.61  acres  under  a  lease 
which  entitled  the  lessor  to  all  compensation  if  the  land  was 
condemned  (R.  493,  1351-1352).  It  found  the  remaining 
440.175  acres  had  been  valuable  to  the  company  (R.  496). 
Of  these,  2.912  acres  were  owned  by  the  company.  The  rest 
were  occupied  under  leases  by  which  in  the  event  of  con- 
demnation the  company  relinquished  its  right  to  share  in 
the  compensation  awarded  for  the  leased  land  but  was  per- 
mitted to  claim  for  damages  to  its  remaining  properties 
''so  long  as  such  action  or  the  payment  of  such  damages 
shall  not  affect  nor  diminish  the  compensation  payable  to 
the  Lessors"  (Ex.  9-G,  R.  1443-1444;  Ex.  9-1,  R.  1468-1469; 
Ex.  9-J,  R.  1500-1501). 


SPECIFICATIONS  OF  ERROR 

The  statement  of  points  relied  on  by  the  United  States 
on  its  appeal  (R.  512)  is  as  follows: 

The  district  court  erred: 

1.  In  holding  that  the  Honolulu  Plantation  Company  was 
entitled  to  severance  damages. 

2.  In  making  any  award  to  the  Honolulu  Plantation  Com- 
pany on  account  of  severance  damages. 

3.  In  awarding  the  Honolulu  Plantation  Company  $440,- 
175  as  severance  damages. 

SUMMARY  OF  ARGUMENT 

Where  part  of  a  tract  of  land  is  taken,  just  compensation 
includes,  in  addition  to  the  value  of  the  part  taken,  any 
diminution  in  the  value  of  the  remainder  caused  by  the 
taking,  or  ** severance  damages."  The  measure  of  that 
compensation  is  the  difference  between  the  value  of  the 
whole  before  the  taking  and  the  value  thereafter  of  the 
remainder — a  measure  which  necessarily  comprehends  the 
value  of  what  has  been  taken. 

Here,  by  clauses  contained  in  the  leases,  the  company  had 
relinquished  to  the  fee  owners  its  interest  in  the  value  of  the 
condemned  land.  Nonetheless,  it  claimed  as  severance 
damages  the  dilference  between  the  value  of  the  whole 
before  the  taking  and  of  the  remainder  thereafter.  On  this 
basis  the  court  made  its  award.  But  this  difference  repre- 
sents the  relinquished  interest  in  the  condemned  land  and 
not  a  diminution  in  the  value  of  the  remainder.  This  is  dis- 
closed by  an  application  the  company  made  to  Congress  for 
relief  from  the  loss  suffered  because  of  this  relinquishment. 

Although  the  company  had  contracted  to  relinquish  its 
interest  in  the  leased  lands  in  event  of  condemnation,  this 
interest  contributed  to  the  pre-condemnation  value  of  the 
plantation.  So  when  the  company's  witnesses  testified  to 
that  value  they  included  the  increment  in  value  created  by 
the  company.  And  when  they  testified  to  the  value  of  the 
remainder,  they  excluded  the  increment  because,  condemna- 
tion having  occurred,  it  had  passed  to  the  owners.     Con- 
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sequently,  the  difference  between  the  two  figrures  represents 
the  vahie  of  the  land  taken. 

There  was  no  proof  that,  as  the  trial  court  seemed  to 
think,  the  company's  "remaining  property  decreased  in 
value  at  the  rate  of  $1,000  an  acre  for  each  cane  acre 
taken"  (E.  491).  The  testimony  merely  was  that  each  cane 
acre  taken  diminished  the  value  of  the  whole  plantation  by 
$1,000.  The  remainder  was  worth  as  much  as  it  had  been 
worth  when  part  of  the  larger  plantation. 

The  decision  in  Bacfjer  v.  United  States,  143  F.  2d  391, 
396  (CCA  1,  1944),  certiorari  denied  323  U.  S.  772,  is  not 
in  point.  In  the  instant  case,  there  was  no  testimony  that 
the  claimed  damages  to  the  remainder  occurred  because  the 
company  had  become  unprofitable.  Therefore,  there  is  no 
occasion  to  consider  whether,  as  was  the  view  of  the  Baetjer 
opinion,  the  inability  profitably  to  operate  the  remainder 
would  diminish  its  market  value  and  so  give  rise  to 
severance  damages. 

ARGUMENT 

The  Award   Is   for  the  Land   That  Was   Taken  and  Not   for 
Damages   to   the  Remaining  Land 

In  case  part  of  a  tract  of  land  is  taken,  just  compensa- 
tion includes,  in  addition  to  the  value  of  the  part  taken,  any 
diminution  in  the  value  of  the  remainder  caused  by  the 
taking,  or  "severance  damages.''  Bauman  v.  Ross,  167 
U.  S.  548,  574  (1897) ;  Sharp  v.  United  States.  191  U.  S.  341, 
351-352,  354  (1903) ;  United  States  v.  Griszard,  219  U.  S.  180, 
183-185  (1911) ;  United  States  v.  Miller,  317  U.  S.  369,  376 
(1943) ;  cf.  Campbell  v.  United  States,  266  U.  S.  368  (1924). 
Accordingly,  where  damages  to  the  remainder  are  estab- 
lished, the  measure  of  compensation  is  the  difference  be- 
tween the  value  of  the  whole  tract  before  the  taking  and 
the  value  thereafter  of  the  remainder.  Stephenson  Briek 
Co.  V.  United  States,  110  F.  2d  360  (C  C  A.  5,  1940) ; 
Baetjer  v.  United  States,  143  F.  2d  391,  396  (C  C  A.  1, 
1944),  certiorari  denied  323  V.  S.  772;  Porrata  v.  United 
States.  158  F.  2d  788,  789-790  (C  C  A.  1,  1947)  :  cf.  Puget 
Sound  Power  d  L.  Co.  v.  Puhlie  UtiJiti/  Dist.  No.  1.  123 
F.  2d  286,  290  (C  C  A.  9,  1941),  certiorari  denied  315  U.  S. 
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814.  This  measure  necessarily  comprehends  the  value  of 
the  land  that  has  been  taken  as  well  as  the  diminution  in 
value  suffered  by  the  remainder. 

Here  the  company  could  not  claim  any  part  of  the  value 
of  the  condemned  land.  For,  as  the  Statement  shows  (p. 
6,  supra),  it  had  relinquished  to  the  fee  owners  what- 
ever interest  in  that  land  its  expenditures  had  created. 
Nonetheless  it  claimed  the  ditference  between  the  value  of 
the  whole  plantation  before  the  takings  and  the  value  of  the 
remainder  thereafter.  And  on  this  basis  the  trial  court 
made  its  award.  It  can  be  sustained  only  if  the  entire 
difference  represents  (as  the  company  claimed)  a  diminu- 
tion in  the  value  of  the  remainder  and  that — unlike  what 
would  be  usual — none  of  it  is  attributable  to  the  land  that 
was  taken.  As  it  happens,  the  difference  can  be  identified. 
This  is  so  because,  before  the  trial  of  this  case,  the  com- 
pany had  applied  to  Congress  for  relief  (see  Statement, 
p.  5,  supra).  A  comparison  of  that  application  and  this 
claim  makes  plain  that  the  difference  represents  the  interest 
in  the  condemned  land  which  the  company  relinquished  to 
the  fee  owners  and  not  a  diminution  in  value  of  the  re- 
mainder of  the  plantation. 

Concerning  the  application  to  Congress,  the  trial  court 
said  that  (R.  489)  :  **the  Company  represented  to  Congress 
in  unmistakable  language  that  it  was  asking  for  relief  at 
its  hands  because  it  had  suffered  a  capital  or  business  loss 
for  which  it  had  no  remedy  at  law."  The  nature  of  that  loss 
was  described  in  the  report  of  the  House  Committee  on 
Claims  (R.  1542-1566).  Referring  to  an  exhibit  prepared 
by  the  company,  the  Committee  said  (R.  1550)  :  ''It  showed 
that  *  *  *  plantations  had  an  average  investment  of 
$1,023  per  acre  of  arable  sugar  cane-producing  lands,  and 
that  actual  investment  in  capital  of  this  claimant  in  1939 
before  any  expropriations  of  leased  lands  had  occurred 
was  $983  for  every  acre  in  production.  After  the  takings 
the  exhibit  showed  that  the  investment  for  the  same  purpose 
rose  to  $1,512  per  acre."  (This  conforms  to  the  testimony 
at  the  trial  which  Avas  (R.  489)  "that  the  Company  suffered 
a  capital  loss  at  the  rate  of  $1,000  per  cane  acre  as  it  takes 
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that  number  of  dollars  to  turn  virgin  land  into  land  capable 
of  growing  sugar  cane  successfully.")  The  Committee  re- 
port ascribed  the  company's  loss  to  the  fact  (R.  1553-1554) : 
''that  each  of  the  leases  upon  the  lands  referred  to  in  all 
of  the  aforesaid  condemnation  suits  contained  identical 
clauses  inserted  on  the  insistence  of  the  lessors  and  which 
clause  terminated  the  lessee's  interest  in  any  lands  leased 
upon  condemnation  thereof.  Thus,  the  claimant  had  no 
recourse  but  to  appeal  to  Congress  *  *  *."^  In  other 
words :  The  company  had  invested  in  leased  cane  land  at 
the  rate  of  about  $1,000  an  acre.  It  had  relinquished  to  the 
lessors  its  right  in  case  of  condemnation  of  such  land  to 
share  in  the  compensation.  As  a  result  of  this  relinquish- 
ment it  had  lost  what  it  invested.  In  short,  the  company 
had  lost  the  money  it  had  invested  in  the  condemned  lands. 
But  since  this  loss  resulted  from  the  company's  agreements 
with  its  lessors  and  not  from  the  Government's  condemna- 
tion of  the  land,  the  company  had  no  claim  against  the 
Government.    Hence,  the  petition  to  Congress. 

However,  the  presence  of  these  condemnation  clauses 
did  not  alter  the  fact  that  the  company's  expenditures  en- 
hanced the  value  of  the  plantation.  Pre-condemnation  value 
was  the  same  as  it  would  have  been  in  the  absence  of  these 
provisions.  The  value  of  property  does  not  depend  upon 
the  agreements  made  by  those  interested  in  it  as  to  dis- 
position of  the  proceeds  in  the  event  of  sale  or  other  aliena- 
tion. 

So,  when  to  support  its  claim  for  severance  damages  the 
company  had  its  witnesses  testify  to  the  value  of  the  planta- 
tion before  the  takings,  it  is  plain  that  this  value  embraced 
the  interest  or  increment  in  value  created  by  the  company's 
investments.  And  when  the  same  witnesses  testified  to  the 
value  of  the  remainder,  it  is  equally  plain  that  they  excluded 
this  element  because,  condemnation  having  occurred,  it  had 


^  In  its  "Summary,"  the  Committee  found  (R.  1554) :  "That  the 
claimant  conducted  its  business  according  to  the  accepted  and  long- 
established  business  customs  in  the  Territory  of  Hawaii  but  is 
without  legal  remedy  because  of  the  termination  of  its  contractual 
rights  under  the  terms  of  its  leases  which  were  drawn  in  accordance 
with  standards  of  business  prevailing  in  Hawaii." 
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ceased  to  belong  to  the  company.  This  being  so,  there  can 
be  no  doubt  that  the  difference  between  the  two  figures  rep- 
resents value  of  the  land  taken  and  not  a  diminution  in  the 
value  of  the  remainder  of  the  plantation. 

The  conclusion  can  be  proved  by  considering  the  situation 
which  would  have  existed  if  the  leases  had  not  contained  con- 
demnation clauses.  In  that  event  the  company  would  have 
shared  in  the  compensation  paid  for  the  fee  value  of  the 
leased  lands  and  as  a  result  would  have  recovered  its  in- 
vestment. Having  so  recouped,  it  could  not  have  obtained 
it  again  in  the  guise  of  severance  damages.  Certainly,  its 
self-imposed  inability  to  recoup  does  not  enlarge  the  con- 
stitutional liability  of  the  United  States. 

It  is  thus  apparent  that  the  testimony  that — as  it  w^as 
accurately  summarized  by  the  trial  court  (R.  490) — "a  buyer 
*  *  *  would  pay  less,  at  the  rate  of  $1,000  an  acre  for 
each  cane  acre  taken,  for  what  was  left  of  the  plantation's 
physical  property  and  its  permanent  improvements"  did 
not,  as  the  court  deduced  (R.  491)  show  that  the  company  had 
"proven  its  claim  that  its  remaining  property  decreased  in 
value  at  the  rate  of  $1,000  an  acre  for  each  cane  acre  taken." 
The  testimony  simply  showed  that  each  cane  acre  taken 
diminished  the  value  of  the  plantation — or  the  company — 
by  $1,000.  The  remainder,  however,  was  worth  as  much 
as  it  had  been  worth  when  part  of  the  larger  plantation. 
Therefore,  it  was  not  diminished  in  value  by  the  reduction 
in  size  effected  by  the  takings.  The  correctness  of  this  can 
be  illustrated : 

First.  In  valuing  the  property,  the  company's  witnesses 
proceeded  on  the  theory  that  value  could  be  determined  by 
multiplying  the  number  of  acres  under  lease  by  $1,000. 
According  to  them,  an  added  acre  increased  the  aggregate 
by  $1,000;  an  acre  taken  away  subtracted  $1,000  from  the 
total.  Each  acre  was  worth  the  same.  In  this  fashion  they 
valued  the  4300  acres  (before  the  takings)  at  about  $4,000,- 
000  and  the  remaining  acreage  at  $1,000,000  less.  Since  the 
smaller  number  of  acres  was  valued  at  the  same  rate  per 
acre  as  the  larger  number,  it  must  follow  that  the  value  of 
the  smaller  number,  i.e.,  the  remainder  of  the  plantation. 
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was  not  diminished  by  severance  from  the  condemned  acre- 
age. 

Second.  If  the  remaining  property  had  "decreased  in 
value  at  the  rate  of  $1,000  an  acre  for  each  cane  acre  taken," 
the  value  before  the  takings  of  that  property  as  distin- 
guished from  all  the  property  is  ascertainable.  Use  may  be 
made  of  the  typical  valuations  of  Mr.  Schmutz.  On  the 
basis  of  4,283  acres  (R.  687),  he  valued  the  plantation  at 
$4,200,000  (R.  686).  On  the  assumption  that  the  condemned 
lands  included  1,087  leased  acres,  he  valued  the  remainder 
of  the  plantation  (4,283  acres  minus  1,087  acres,  or  3,196 
acres)  at  $3,113,000  (R.  687).  Now  if  by  the  takings  the 
remaining  property  had  decreased  in  value  at  the  rate  of 
$1,000  for  each  acre  taken,  then  it  would  follow  that  before 
the  takings  the  same  property  was  worth  $3,113,000  (its 
subsequent  value)  plus  $1,087,000  (1,087  acres  multiplied 
by  $1,000)  or  $4,200,000.  But  since  the  testimony  was  that 
value  could  be  determined  by  multiplying  the  number  of 
leased  acres  by  $1,000,  the  3,113  acres  could  never  have 
been  worth  $4,200,000.  On  the  contrary,  it  is  plain  they 
were  always  worth  $3,113,000.  Therefore,  their  value  was 
not  diminished  by  the  takings. 

Since  the  company's  loss  resulted  from  the  condemnation 
clauses  in  its  leases  it  is  evident  that,  although  its  witnesses 
testified  that  as  a  result  of  the  takings  the  plantation  became 
unprofitable  because  its  improvements  were  excessive,  they 
did  not  ascribe  the  value  of  the  remainder  to  that  fact.  Con- 
sequently, there  is  no  need  to  consider  whether — as  was 
thought  in  Baetjer  v.  Umted  States,  143  F.  2d  391, 396  ( CCA. 
1, 1944),  certiorari  denied  323  U.  S.  772 — the  inability  profit- 
ably to  operate  the  remainder  would  diminish  its  market 
value  and  so  give  rise  to  severance  damages.^  On  the  rec- 
ord in  the  Baetjer  case,  that  decision  may  be  correct.    But 


^  After  a  petition  by  the  Government  for  certiorari  was  denied, 
323  U.  S.  772,  the  trial  court  heard  testimony  and  found  that  while 
the  owners  had  suffered  a  business  loss,  there  was  no  evidence  that 
the  remaining  properties  had  depreciated  in  value.  United  States 
V.  7936.6  Acres  of  Land,  69  F.  Supp.  328,  332  (P.  R.  1947).  That 
ended  the  case. 
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since  sugar  plantations  are  rarely  bought  and  sold  and  it 
is  therefore  necessary  to  call  on  "experts,"  the  danger  that 
they  will  transform  a  business  loss  into  a  diminution  of 
market  value  is  apparent.  United  States  v.  Certain  Land, 
79  F.  Supp.  873,  876-877  (S.D.  N.Y.  1948).  This  danger  is 
illustrated  by  the  fact  that  in  this  case,  the  able  and  candid 
trial  court — erroneously  supposing  that  the  company's  wit- 
nesses were  testifying  to  a  diminution  in  value  of  the  real 
property  resulting  from  conversion  of  a  profitable  busi- 
ness into  a  losing  one — ^was  confused  and  disturbed  by  the 
"magic"  of  the  experts  and  yet  felt  compelled  to  yield  to 
them  and  to  enter  the  judgment  appealed  from. 

Fortunately,  this  result  need  not  be  accepted.  For  as 
has  been  demonstrated,  the  Baetjer  decision  (which  in  any 
event  would  not  control  this  Court)  is  not  in  point.  And, 
since  the  difference  between  the  value  of  the  whole  planta- 
tion before  the  takings  and  the  value  of  the  remainder 
thereafter  is  attributable  to  the  land  that  was  taken,  the 
award  of  damages  for  the  remainder  is  wrong. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  so  much  of 
the  judgment  as  awards  the  company  compensation  for 
"severance  damages"  should  be  reversed. 
Respectfully, 

A.  Devitt  Vanech, 
Assistant  Attorney  General. 
John  F.  Cotter, 
Attorney,  Department  of  Justice, 

Washington,  D.  C. 
March  1949. 


(.    SOVKRNMINT    PRINTINS    OmCI;    l>4> 


No.  12023 
IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

HONOLULU  PLANTATION  COMPANY, 

•  Appellee, 
and 

HONOLULU  PLANTATION  COMPANY, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

BRIEF  FOR 

HONOLULU  PLANTATION  COMPANY, 

APPELLEE 

On  Appeal  from  the  United  States  District  Court 
For  the  District  of  Hawaii 


C.  Nils  Tavares 
Vernon  O.  Bortz 

Attorneys  for  Appellee 
Honolulu  Plantation  Company 

Of  Counsel:  \ff"^t     S*' 

Pratt,  Tavares  &  Cassidy  * 

Alexander  &  Baldwin  Bldg. 
Honolulu,  T.  H. 


^         PAUU  <».  0'6B»eN, 


OLERK 


SUBJECT  INDEX 

Pages 

OPINION  BELOW 1 

JURISDICTION  1 

STATEMENT  OF  THE  CASE 2 

QUESTION  INVOLVED  2 

SUMMARY  OF  ARGUMENT $ 

ARGUMENT $ 

1.    The  award  is  for  damages  to  the  remaining  properties 
of  the  plantation 3 

1.  The  condemnation  clauses  contained  in  the  Com- 
pany's leases  do  not  preclude  a  recovery  for  sever- 
ance damages 13 

2.  The  Appellate  Court  will  not  consider  a  theory  of 
a  litigant  based  in  part  upon  an  exhibit  not  in- 
cluded in  the  record  on  appeal 17 

II.  The  Honolulu  Plantation  Company  is  legally  entitled 
to  the  award  of  $440,175  as  just  compensation  for  sever- 
ance damages  suffered  by  the  said  Company  for  the 
taking  of  its  property  interest  in  440.175  acres  of  land..  18 

III.  The  findings  of  the  trial  court  are  not  clearly  erroneous 
within  the  meaning  of  Section  52  (a)  of  the  Federal 
Rules  of  Civil  Procedure  and  should  not  be  disturbed 
on  appeal  33 

CONCLUSION   39 


TABLE  OF  AUTHORITIES  CITED 

CASES 

Pages 
American  Trust  Company  vs.  Harris,  88  F.  2d.  541,  1937 17 

Baetjer  vs.  United  States,  143  F.  2d.  391,  1944,  certiorari  denied, 
323  U.S.  722 3,  21 

Bono  vs.  United  States,  113  F.  2d.  724,  1940 17 

Burnett  vs.  Central  Nebraska  Public  Power  and  Irrigation  Dis- 
trict, 125  F.  2d.  836,  837,  1942 34 

Illinois  Railway  Company  vs.  Humiston,  208  111.  100,  69  N.E. 
880,  882,  1904 23 

Iriarte  vs.  United  States,  157  F.  2d.  105,  1946 38 

Lineburg  vs.  Sandven,  21  N.W.  2d.  808,  810,  813,  1946 24 

Porrata  vs.  United  States,  158  F.  2d.  788,  789,  790,  1947 3 

Samuelson  vs.  Central  Nebraska  Public  Power  and  Irrigation 
District,  125  F.  2d.  838,  840,  1942 35 

Sharpe  vs.  United  States,  112  F.  893,  896,  1902 19 

Stephenson  Brick  Company  vs.  United  States,  110  F.  2d.  360,  361, 
1940 3,  20,  25 

The  Conqueror,  166  U.S.  110,  41  L.  Ed.  937,  1896 35 

United  States  vs.  8,286  Sq.  Ft.  of  Space  in  Paca-Pratt  Bldg.,  City 
of  Baltimore,  Md.,  et  al.,  61  F.  Supp.  737,  738,  742,  1945 14 

United  States  vs.  General  Motors  Corporation,  323  U.S.  373,  89 
L.  Ed.  311,  318,  1945 19 

United  States  vs.  Lambert,  146  F.  2d.  469,  1944 37 

United  States  vs.  2,049.85  Acres  of  Land,  More  or  Less,  in  Nueces 
County,  Texas,  et  al.,  49  F.  Supp.  20,  1943 35 

TEXTS  AND  PERIODICALS 

Nichols  on  Eminent  Domain,  Vol.  2,  Paragraph  336,  page  721—.  22 


111 


No.  12023 

IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

HONOLULU  PLANTATION  COMPANY, 

Appellee, 
and 

HONOLULU  PLANTATION  COMPANY, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

BRIEF  FOR 

HONOLULU  PLANTATION  COMPANY, 

APPELLEE 

On  Appeal  from  the  United  States  District  Court 
For  the  District  of  Hawaii 


OPINION  BELOW 

The  opinion  of  the  district  court  (R.  461-504)  is  reported 
at  72  F.  Supp.  903. 

JURISDICTION 

This  is  an  appeal  and  cross-appeal  from  a  judgment  en- 
tered November  5,  1947   (R.  504-507) . 


On  February  3,  1948,  within  the  time  prescribed  by  law, 
the  United  States  of  America,  petitioner  in  the  Court  be- 
low, duly  filed  a  notice  of  appeal  to  this  Court  (R.  p.  508) 
and  on  the  same  date  the  Honolulu  Plantation  Company 
duly  filed  a  notice  of  cross-appeal  to  this  Court  (R.  p.  509) . 
Said  appeal  and  said  cross-appeal  have  been  perfected  to 
this  Court. 

The  jurisdiction  of  this  Court  is  invoked  under  the  pro- 
visions of  Section  128  of  the  Judicial  Code,  as  amended, 
now  28  U.S.C.  Sec.  1291. 

STATEMENT  OF  THE  CASE 

The  statement  of  the  case  on  pages  2  to  6  of  the  Govern- 
ment's opening  brief  is  substantially  correct,  although  the 
Appellee  does  take  exception  to  certain  of  the  remarks  of 
the  Appellant  with  reference  to  some  of  the  testimony.  The 
Court  is  referred  to  the  statement  of  the  case  set  forth  in 
cross-appellants'  opening  brief  at  Pages  4  to  6  which  more 
fully  states  the  position  of  the  Appellee. 

QUESTION  INVOLVED 

It  is  submitted  that  the  question  presented  by  the  Gov- 
ernment in  its  opening  brief  is  too  narrow  in  its  scope.  The 
real  question  presented  in  the  case  is: 

Whether,  where  real  property  condemned  by  the  United 
States  is  a  part  of  a  larger  tract  which  at  the  time  of  the 
takings  was  used  as  a  sugar  plantation,  and  after  the  takings, 
the  plantation  properties,  including  the  mill,  irrigation  sys- 
tem, railroad,  roads  and  the  like  were  depreciated  in  value 
because  of  the  severance  of  the  real  property  taken  from 
the  properties  operated  as  a  unit  by  the  plantation,  an 
award  for  severance  damages  may  be  sustained  where  the 
plantation  adduced  evidence  showing  the  market  value  of 
all  of  the  real  properties  of  the  plantation  before  the  tak- 
ings and  the  market  value  of  the  same  properties  remaining 
after  the  takings. 
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SUMMARY  OF  ARGUMENT 

1.  Where  a  part  of  a  tract  of  land  (including  the  im- 
provements thereon)  is  taken  for  public  use,  the  just  com- 
pensation to  which  the  owner  of  an  interest  therein  is  en- 
titled includes  the  damages  to  the  remainder  of  the  tract 
resulting  from  the  taking,  in  addition  to  the  value  of  the 
property  taken.  As  a  result  of  the  takings  in  these  pro- 
ceedings, the  physical  properties  of  the  Honolulu  Planta- 
tion Company  remaining  after  the  takings  were  depre- 
ciated in  value  because  of  the  severance  of  the  real  property 
taken  from  the  properties  operated  as  a  unit  by  the  Planta- 
tion. The  difference  between  the  market  value  of  all  of  the 
real  properties  of  the  Company  held  before  the  takings  and 
forming  the  integrated  enterprise  owned  and  conducted 
by  the  Company  and  the  market  value  of  the  same  prop- 
erty remaining  after  the  takings  is  the  amount  the  Com- 
pany suffered  in  damages  by  reason  of  the  severance. 

ARGUMENT 

I. 

THE   AWARD   IS   FOR   DAMAGES   TO   THE   REMAINING 
PROPERTIES  OF  THE  PLANTATION. 

It  is  well  settled  in  the  law  of  eminent  domain  that  where 
land  is  taken  by  the  sovereign  the  owner  is  entitled  to  be 
compensated  not  only  for  the  value  of  the  land  taken  but 
also  for  the  loss  in  the  value  of  the  remainder  of  the  tract. 
In  the  absence  of  a  market  price,  the  amount  of  compensa- 
tion to  which  the  owner  is  entitled  is  to  be  determined  by 
taking  the  fair  value  of  the  whole  plant  at  the  date  of  the 
taking  and  also  the  fair  value  of  the  plant  after  the  taking. 
The  difference  in  these  values  represents  the  amount  of 
compensation  to  be  paid.  Stephenson  Brick  Co.  v.  U.  S., 
110  F.  2d  360,  1940;  Baetjer  v.  U.  S.,  143  F.  2d  391,  396, 
1944;  certiorari  denied  323  U.S.  722;  Porrata  v.  U.  S.,  158 
F.  2d  788,  789,  790,  1947. 


The  Government  in  its  opening  brief  concedes  the  valid- 
ity of  this  general  rule  but  contends,  however,  that  this 
well  accepted  principle  has  no  application  to  the  facts  of 
the  present  case  because  the  Honolulu  Plantation  Company 
by  virtue  of  certain  condemnation  clauses  in  the  leases  had 
relinquished  to  the  fee  owners  its  interest  in  the  value  of 
the  condemned  land.  It  is  said  that  the  difference  between 
the  value  of  the  whole  before  the  taking  and  the  value  of 
the  remainder  thereafter  which  the  Company  claimed  as 
severance  damages  actually  represents  the  relinquished 
interest  in  the  condemned  land  and  not  a  diminution  in 
the  value  of  the  remainder. 

We  shall  attempt  to  demonstrate  to  the  Court  that  the 
theory  upon  which  the  Government  relies  is  founded  upon 
a  faulty  premise  and  upon  the  assumption  of  certain  facts 
which  are  not  disclosed  in  the  record.  We  will  show  to  the 
Court  that  even  though  no  claim  was  made  for  compensa- 
tion for  the  property  condemned  but  only  for  damages  to 
the  remainder  that  the  award  of  the  trial  court  should  be 
sustained  on  the  basis  of  the  evidence  adduced  upon  the 
trial  of  these  consolidated  proceedings. 

It  is  a  matter  of  record,  of  which  the  Court  may  take 
judicial  notice,  that  the  original  consolidated  thirteen  pro- 
ceedings included  as  defendants,  numerous  parties  in  addi- 
tion to  the  Honolulu  Plantation  Company.  The  claims  of 
the  other  defendants,  including  the  lessors  of  the  parcels 
taken,  are  not  at  issue  in  this  proceeding.  We  are  concerned 
here  only  with  the  compensation  to  which  the  Honolulu 
Plantation  Company  as  lessee  of  the  land  taken  is  lawfully 
entitled. 

While  the  Government  apparently  concedes  the  validity 
of  the  general  rule  with  reference  to  severance  damages,  it 
apparently  takes  the  position  that  the  Honolulu  Plantation 
Company  failed  to  prove  such  damages  upon  the  trial  of 
this  cause  in  the  District  Court.  More  specifically,  the  argu- 


ment  seems  to  be  that  although  the  Company's  witnesses 
stated  clearly  and  unequivocally  that  the  Company  suf- 
fered damages  to  the  plantation  properties  remaining  after 
the  taking,  their  testimony  is  to  be  interpreted  to  mean  that 
the  amount  of  such  damages  represented  the  interest  in 
the  condemned  land  which  the  Company  relinquished  to 
the  fee  owners  and  not  a  diminution  in  the  value  of  the 
remainder  of  the  plantation.  The  Government  attempts 
to  justify  this  theory  in  part  upon  the  assumption  that  in 
a  claim  for  relief  submitted  to  Congress,  the  Honolulu 
Plantation  Company's  claim  was  based  on  damages  to  each 
acre  taken  in  the  amount  of  1 1,000  per  acre.  Apparently, 
the  Government  is  attempting  to  rely  on  a  statement  of 
the  Company  purportedly  made  in  a  claim  to  Congress 
which  has  no  relevancy  to  the  issues  in  this  case.  More 
important,  it  refers  to  a  Government  exhibit  introduced 
in  the  lower  court  which  the  Government  did  not  see  fit  to 
designate  as  a  part  of  the  printed  record  on  appeal. 

The  Government's  position  may  be  summarized  in  the 
following  excerpt  from  the  Government's  brief.   (Page  10) 

"...  The  company  had  invested  in  leased  cane  land 
at  the  rate  of  about  $1,000  an  acre.  It  had  relinquished 
to  the  lessors  its  right  in  case  of  condemnation  of  such 
land  to  share  in  the  compensation.  As  a  result  of  this 
relinquishment  it  had  lost  what  it  invested.  In  short, 
the  company  had  lost  the  money  it  had  invested  in  the 
condemned  lands.  But  since  this  loss  resulted  from  the 
company's  agreements  with  its  lessors  and  not  from  the 
Government's  condemnation  of  the  land,  the  company 
had  no  claim  against  the  Government. . . ." 

In  view  of  these  general  considerations,  we  turn  now  to 
the  evidence  of  damages  introduced  by  the  Honolulu  Plan- 
tation Company  at  the  trial  below. 

The  testimony  of  Mr.  George  L.  Schmutz  (R.  p.  669  et 
seq.)   may  be  considered  first.    Mr.  Schmutz  valued  all  of 


the  properties  of  the  Honolulu  Plantation  Company  prior  j 
to  the  takings,  excluding  movable  personal  property  and 
excluding  growing  crops  at  $4,200,000  (R.  p.  686)  and  he 
valued  the  same  property  with  the  same  exclusions  after 
the  takings  involved  in  these  proceedings  as  of  June  21, 
1944,  at  $3,113,000  (R.  p.  687) . 

The  following  testimony  of  Mr.  Schmutz  appears  at  page 
688  in  the  record. 

"Q.  Would  you  explain  how  you  arrived  at  that    , 
figure  of  a  thousand  dollars  an  acre? 

A.  I  took  into  consideration  several  matters.   One  of    i 
them  was  the  evidence  that  I  found  in  discussing  the    i 
matter  wath  people  as  regards  to  the  common  notion    j 
in  the  community  regarding  the  investment  in  irri-    ! 
gated  cane  lands  per  acre,  which  was  a  thousand  dollars    I 
an  acre  for  plantations  which  did  not  have  a  refinery,    i 
whereas  this  particular  property  does.    I  also  made  a 
study  indicating  the  amount  of  depreciation  in  the 
value  of  the  property  from  1939  on  up  until  the  pres-   ] 
ent  time,  for  the  purpose  of  getting  an  over-all  picture 
on  shrinkage  in  the  value  occasioned  by  the  taking 
of  considerably  more  acres  than  are  involved  in  this 
action,  for  the  purpose  of  arriving  at  an  indication 
of  the  amount  of  depreciation  on  the  average  which 
was  suffered  by  reason  of  the  loss  of  each  acre,  on  the 
average.  I  also  had  occasion  to  make  a  study  of  a  report 
prepared  by  a  technician  in  this  city  of  the  damage 
caused  by  580  acres  of  land  taken  in  this  particular 
plantation  in  some  prior  actions  for  the  purpose  of 
getting  his  views,  his  method  of  approach,  and  his  con- 
clusions.   And  as  a  consequence  of  these  studies  and 
investigations  and  computations,  I  came  to  the  con- 
clusion that  the  average  value  is  about  a  thousand  dol- 
lars per  acre;  for  each  acre  that  was  lost,  shrunk  the 
value  of  the  property,  the  physical  property,  at  the  rate 
of  about  a  thousand  dollars  per  acre."    (Italics  sup- 
plied.) 


At  page  689  in  the  record: 

"Q.  As  of  the  date  of  these  takings  the  cane  produced 
on  the  plantation  would  permit,  that  is,  before  the 
takings,  as  of  the  date  but  before  the  takings,  permit 
what  output  of  the  mill? 

A.  As  I  recall,  it  was  approximately  20,000  tons. 

Q.  And  after  the  takings? 

A.  Approximately  15,000  tons. 

Q.  Would  the  fact  as  shown  by  such  testimony  and 
as  shown  by  such  evidence  have  anything  to  do  with 
the  value  of  the  mill?   If  so,  what? 

A.  In  my  opinion  it  would  tend  to  depreciate  the 
value  of  the  mill  because  of  the  resulting  over-capacity, 
and  because  of  the  further  fact  that  there  would  be  an 
increase  in  production  costs,  all  of  which  would  tend 
to  put  the  mill  in  the  position  of  being  unable  to  earn 
a  fair  return  upon  its  reasonable  value." 

At  page  746  in  the  record: 

"Q.  So  that  the  only  thing  that  was  affected  was  a 
lowering  in  your  opinion  of  the  value  because  of  this 
over-capacity,  is  that  right,  with  the  cane  lands  avail- 
able? 

A.  Over-capacity,  plus  the  further  fact  that  because 
of  its  oversize  it  could  not  be  used  as  efficiently  as  a 
mill  which  was  properly  designed  for  the  new  capacity." 

And  at  page  782  in  the  record: 

"A.  What  I'm  trying  to  say  is  that  I  made  an  esti- 
mate of  what  the  value  of  this  property  was  as  I  saw 
it  on  one  date  and  then  made  another  estimate  of  the 
value  of  the  property  as  I  saw  it  on  another  date,  irre- 
spective of  all  of  these  conditions  which  you  speak  of, 
irrespective  of  those  I  came  to  the  conclusion  that  there 
was  a  certain  shrinkage  in  the  value  which  appeared 
to  be  approximately  a  thousand  dollars  an  acre. 

Mr.  Stafford  L.  Austin,  testifying  as  an  officer  of  the 
Honolulu  Plantation  Company,  gave  as  his  opinion  of  value 
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before  the  taking  the  amount  of  $4,300,000  and  after  the 
taking  gave  as  his  opinion  of  value  the  amount  of  $3,300,- 
000,  or  a  difference  of  $1,000,000.  At  page  606  in  the  record 
appears  the  following  testimony  of  Stafford  L.  Austin: 

"Q.  You  are  using  a  thousand  dollars  an  acre  on 
each  one  of  those,  aren't  you? 

A,  Correct. 

Q.  Why  do  you  do  that? 

A.  Well,  it's  been  the,  more  or  less  the  rule  of 
thumb  from  the  standpoint  of  the  plantations  in  my 
experience  in  the  plantations  in  talking  with  others, 
from  the  standpoint  of  the  Honolulu  Plantation  Com- 
pany, with  the  refinery  and  such,  that  a  thousand  dol- 
lars an  acre  was  an  equitable  figure  to  use  for  that  pur- 
pose. 

Q.  That's  according  to  the  books  of  the  Honolulu 
Plantation  Company  and  their  method  of  bookkeep- 
ing, is  that  what  you  mean? 

A.  No. 

Q.  What  do  you  mean,  then? 

A.  I  mean  from  the  standpoint  of  taking  values  and 
from  talking  to  others,  and  the  amount  of  capital  re- 
quired for  a  plantation  the  size  of  Honolulu  Planta- 
tion Company,  for  putting  in  all  the  various  equip- 
ment necessary  to  run  a  plantation  that  it  would  come 
to  about  that  figure. 

Q.  Well,  is  that  valuation  of  the  plant?  Are  you 
getting  a  capital  value  to  it  now  in  that  answer? 

A.  A  capital  value. 

Q.  Capital  assets? 

A.  The  initial  investment,  such  as  for  ditches  and 
pipe  lines  and  mill  and  all  the  equipment  necessary 
to  run  a  plantation. ..." 

At  page  571  in  the  record: 

"Q.  What,  if  any,  effect  did  that  have  on  the  value 
of  the  mill? 

A.  Well,  we  could  have  —  it  reduced  the  mill  value 
to  one,  to  a  mill  the  size  of  one  that  would  take  15,000  . 


tons  of  sugar.  If  you've  got  a  15,000-ton  sugar  mill  that 
size,  it  would  have  been  ample  to  take  care  of  the  crop." 

At  page  576  in  the  record: 

"Q.  Can  you  state,  Mr.  Austin,  whether  or  not  in 
peace  times,  normal  times,  it  would  be  possible  to  suc- 
cessfully operate  a  plantation  where  it  is  a  15,000-ton 
plantation  at  Aiea? 

A.  At  the  location  and  with  the  lands  left  available, 
it  would  be  —  and  the  very  heavy  equipment  that  they 
have  there  for  a  larger  output,  it  wouldn't  be  success- 
ful, and  sooner  or  later  the  plantation  would  have  had 
to  be  sold." 

At  page  609  in  the  record: 

"Q.  Likewise,  these  five  other  takings  after  Hickam 
Field,  amounting  to  in  the  neighborhood  of  700  acres, 
did  those  reduce  the  capital  investment? 

A.  It  shrunk  the  value  of  the  plantation  by  that 
much. 

Q.  Affected  capital  investment  that  way,  did  it? 

A.  It  wouldn't  affect  the  capital  investment,— 

Q.  Yes? 

A.  —but  it  would  shrink  the  value  of  the  whole 
plant,  as  a  whole." 

And  at  page  618  in  the  record: 

"A.  Well,  the  fact  is  this,  if  you  have  a  great  big 
piece  of  equipment  and  you  built  the  whole  planta- 
tion with  the  idea  of  operating  in  a  certain  manner, 
with  a  certain  tonnage,  when  you  don't  get  that  ton- 
nage by  reason  of  a  cutdown  in  the  area,  then  the 
whole,  your  whole  equipment  decreases,  there's  a 
shrinkage  in  value  of  the  equipment  because  you  can't 
do  what  you  put  it  up  to  do." 

Mr.  Charles  Campbell  Crozier,  deputy  tax  commissioner 
of  the  Territory,  who  testified  as  an  expert  witness  for  the 
Company,  valued  the   plantation   prior  to  the   taking  as 
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$4,000,000  and  after  the  taking  at  |3,000,000,  making  a 
difference  of  apparently  $1,000,000. 

A  portion  of  Mr.  Crozier's  testimony  (R.  p.  873)  is  as 
follows: 

"Q.  What  is  this  thousand  per  acre  rule  that  you 
mentioned? 

A.  Well,  it's  one  of  the  methods  that  can  be  devel- 
oped as  the  rate  per  acre  for  a  leasehold  plantation 
insofar  as  the  value  of  money  in  an  enterprise,  in  its 
capital  as  a  leasehold  plantation,  to  operate  and  pro- 
duce sugar.  And  that  will  vary  with  the  size  and  many 
factors  in  it.  But  I  should  imagine  that  the  30,  the 
25,000  ton  plantation,  as  a  leasehold,  would  require 
for  a  thousand  dollars  per  acre  of  capital  to  carry  on 
its  enterprise,  starting  with  the  virgin  land  and  taking 
the  land  and  weeding  it,  fencing  it,  and  the  ditches 
and  everything  else  that  goes  with  the  enterprise.  So 
that  if  you  use  that  rule,  that  would  represent  a  thou- 
sand acres  at  a  thousand  dollars  and  would  be  a  million 
dollars  diminishing." 

It  is  clear  from  the  evidence  adduced  at  the  trial  that 
the  $l,000-an-acre  figure  represented  only  the  average  over- 
all investment  per  acre.  It  does  not  mean,  as  the  Govern- 
ment seems  to  imply,  that  the  Company's  witnesses  put  an 
actual  value  of  $1,000  on  each  and  every  acre  of  cane  land. 
As  a  matter  of  fact,  the  testimony  of  the  Company's  wit- 
nesses indicates  that  while  their  opinions  were  based  on  a 
value  of  $1,000  per  acre  for  each  acre  of  cane  land  con- 
trolled by  the  plantation,  they  clearly  did  not  value  each 
acre  at  $1,000. 

This  is  made  even  more  apparent  by  the  excerpt  quoted 
by  the  Government  (p.  9)  from  the  report  of  the  House 
Committee  on  Claims  (R.  p.  1550)  : 

"It  showed  that  .  .  .  plantations  had  an  average  in- 
vestment of  $1,023  per  acre  of  arable  sugar  cane-pro-  , 
ducing  lands,  and  that  actual  investment  in  capital  of  | 
this  claimant  in    1939  before  any  expropriations  of 
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leased  lands  had  occurred  was  $983  for  every  acre  in 
production.  After  the  takings  the  exhibit  showed  that 
the  investment  for  the  same  purpose  rose  to  $1,512 
per  acre." 

It  is  to  be  noted  that  the  report  speaks  of  an  average  in- 
vestment of  $1,023  per  acre,  and  of  an  actual  investment 
in  capital  in  1939  of  $983  for  every  acre  in  production. 
Moreover,  the  statement  is  made  that  after  the  takings,  the 
investment  "rose  to  $1,512."  Obviously,  if  as  the  Govern- 
ment contends  there  were  an  actual  investment  of  $1,000 
per  acre  in  each  acre  of  cane  land,  the  takings  referred  to 
in  the  claim  would  have  reduced  the  investment  in  exact 
proportion  to  the  land  taken.  To  show  the  inconsistency 
of  the  Government's  position,  we  refer  briefly  to  the  follow- 
ing statement  also  made  in  the  House  Committee  report 
(R.  p.  1549) : 

"The  evidence  before  this  committee  is  that  in  excess 
of  $5,000,000  were  invested  in  this  claimant's  enter- 
prise, all  of  which  was  indispensable  to  the  raising  and 
marketing  of  sugar  cane.  That  this  sum  was  largely  in- 
vested in  a  mill,  water  and  pumping  system,  and  sun- 
dry other  requirements  such  as  housing  for  workers, 
hospital,  and  the  like.  All  of  these  were  located  on  fee- 
owned  lands  of  the  claimant  which  were  not  devoted 
to  raising  sugar  cane. .  . ."  (Italics  supplied) 

It  is  believed  that  this  excerpt  from  the  very  Committee 
Report  upon  which  the  Government  relies  in  its  argument 
reveals  the  untenability  of  the  Government's  theory.  It  is 
obvious  that  the  mill,  irrigation  system,  housing,  and  the 
like  largely  comprised  the  investment  of  the  Company.  For 
purposes  of  analysis  and  comparison,  the  Company  in  pre- 
paring the  claim  to  Congress  deemed  it  advisable  to  indi- 
cate the  average  investment  per  acre.  This  figure  was  ob- 
tained by  dividing  the  capital  investment  (which  invest- 
ment was  largely  in  the  mill,  irrigation  system,  housing, 
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and  the  like)  by  the  number  of  acres  of  cane  land  con- 
trolled by  the  plantation.  The  result  was  the  amount  of 
1 1,023  per  acre.  After  the  takings,  when  the  same  capital 
investment  was  divided  by  the  reduced  acreage,  the  aver- 
age investment  per  acre  rose  to  the  equivalent  of  $1,512 
per  acre. 

Actually,  the  contention  made  by  the  Government  is  an 
additional  persuasive  argument  in  favor  of  the  plantation's 
position  for  it  shows  that  the  average  investment  in  the  ' 
plantation  property,  including  the  mill,  camp  housing,  rail- 
roads, the  irrigation  system  and  the  like,  of  approximately 
$1,000  per  acre  was  required  to  operate  the  plantation  prior 
to  the  takings  and  that  as  a  result  of  the  takings,  the  invest- 
ment in  the  plantation  properties  remained  the  same,  but 
since  that  amount  was  allocable  to  a  reduced  acreage,  the 
average  investment  per  acre  was  raised  to  $1,512  per  acre. 

The  basic  fallacy  in  the  Government's  argument  is  ap- 
parent when  reference  is  made  to  other  testimony  of  the 
Company's  witnesses  referred  to  above  which  shows  con- 
clusively that  after  the  takings  involved  in  these  proceed- 
ings the  Company's  mill,  irrigation  system,  railroad  and 
other  non-movable  physical  properties  had  an  uneconomic 
over-capacity  so  that  they  could  not  be  operated  by  the 
Company  or  anyone  else  as  efficiently  and  as  profitably  as 
before  the  taking.  The  opinions  of  the  Company's  wit- 
nesses as  to  the  value  of  the  plantation's  properties  before 
and  after  the  takings  indicate  that  the  value  of  the  prop- 
erty remaining  after  the  taking  decreased  in  value  at  the 
rate  of  $1,000  an  acre  for  each  acre  of  cane  land  taken. 

It  is  submitted  to  the  Court  that  the  Government  is  sug- 
gesting a  construction  of  the  so-called  "thousand  dollar  an 
acre  rule"  which  is  wholly  unwarranted  by  the  evidence. 
As  has  been  indicated  above,  neither  the  claim  to  Congress, 
nor  the  testimony  of  the  Company's  witnesses  supports  such 
an  interpretation. 
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1.  THE  CONDEMNATION  CLAUSES  CONTAINED  IN  THE 
COMPANY'S  LEASES  DO  NOT  PRECLUDE  A  RECOVERY 
FOR  SEVERANCE  DAMAGES. 

The  Government  in  its  answering  brief  makes  the  state- 
ment that  by  certain  condemnation  clauses  contained  in 
the  leases,  the  Company  relinquished  to  the  fee  owners  its 
interest  in  the  value  of  the  condemned  land.  The  Govern- 
ment seems  to  imply  that  such  clauses  operate  as  a  termina- 
tion of  the  lease  and  preclude  any  recovery  by  the  lessee 
in  the  event  of  condemnation.  In  order  to  refute  this  argu- 
ment, it  is  proposed  to  examine  in  some  detail  the  con- 
demnation clause  which  was  contained  in  virtually  the  same 
form  in  all  of  the  major  leases  of  the  Honolulu  Plantation 
Company  involved  in  this  proceeding. 

In  Plantation's  Exhibits  9-G  (R.  1443) ,  9-H  (R.  1374) . 
9-1  (R.  1468)  and9-J  (R.  1500),  the  following  condemna- 
tion clause  appears  in  substantially  the  following  form: 

"  (2)  That  in  the  event  the  demised  premises  or  any 
part  thereof  shall  be  required,  taken  or  condemned 
for  any  public  use,  then  in  every  such  case  the  estate 
and  interest  of  the  Lessee  in  the  part  of  the  premises 
taken  shall  at  once  cease  and  determine,  and  the  Lessee 
shall  not,  by  reason  of  such  taking,  be  entitled  to  any 
claim  either  against  the  Lessors  or  others  for  compen- 
sation or  indemnity  for  the  taking  of  any  land  or  water, 
or  any  buildings  or  other  improvements  as  shall  have 
been  made  prior  to  Jan.  1,  1936,  and  all  compensation 
payable  to  or  to  be  paid  by  reason  thereof,  shall  be 
payable  to  and  be  the  sole  property  of  the  Lessors,  and 
the  Lessee  shall  have  no  interest  in  or  claim  to  such 
compensation  or  any  part  thereof  whatsoever,  pro- 
vided, however,  and  it  is  hereby  agreed  that  such  com- 
pensation as  shall  represent  the  value  of  any  growing 
crops  shall  be  payable  to  and  be  the  sole  property  of 
the  Lessee;  and  such  compensation  as  shall  represent 
the  value  of  any  buildings  or  other  improvements, 
made  or  constructed  after  Jan.  1,  1936,  shall  be  divided 
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between  the  Lessors  and  the  Lessee  as  their  interests 
shall  appear,  dependent  upon  the  then  unexpired  term 
of  the  lease;  and  it  is  further  agreed  that  if  such  taking 
shall  so  affect  the  remaining  premises  held  by  the 
Lessee  under  this  lease  or  so  affect  the  operation  of  the 
Lessee's  remaining  lands  and  tenancies,  or  the  busi- 
ness being  conducted  thereon  as  to  cause  substantial 
damage  to  the  Lessee,  then  and  in  that  event  the  Lessee 
shall  have  the  right  to  present  and  pursue  its  claim  for 
damages  and  be  compensated  therefor  so  long  as  such 
action  or  the  payment  of  such  damages  shall  not  affect 
nor  diminish  the  compensation  payable  to  the  Lessors 
as  stipulated  hereinabove.  ..." 

This  clause,  it  will  be  observed,  provides  that  in  the  event 
of  condemnation  the  estate  and  interest  of  the  lessee  shall 
cease  and  determine,  but  there  is  a  further  specific  pro- 
vision which  provides  as  follows: 

"...  and  it  is  further  agreed  that  if  such  taking  shall 
so  affect  the  remaining  premises  held  by  the  Lessee 
under  this  lease  or  so  affect  the  operation  of  the  Lessee's 
remaining  lands  and  tenancies,  or  the  business  being 
conducted  thereon  as  to  cause  substantial  damage  to 
the  Lessee,  then  and  in  that  event  the  Lessee  shall  have 
the  right  to  present  and  pursue  its  claim  for  damages 
and  be  compensated  therefor  so  long  as  such  action  or 
the  payment  of  such  damages  shall  not  affect  nor  dimin- 
ish the  compensation  payable  to  the  Lessors  as  stipu- 
lated hereinabove.  ..."  (Italics  supplied) 

A  somewhat  similar  condemnation  clause  was  construed 
in  the  case  of  United  States  v.  8286  Sq.  Ft.  of  Space,  etc., 
61  F.  Supp.  737,  738.  In  that  case  the  pertinent  qualifying 
provision  read  as  follows: 

"...  but  nothing  herein  contained  shall  deprive  Ten- 
ant of  the  right,  if  any,  to  receive  from  the  requisition- 
ing or  condemning  authority  award  for  compensation 
or  loss  of  or  damage  to  any  of  Tenant's  tangible  prop- 
erty or  business,  provided  the  same  is  not  in  diminu- 
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tion  of  the  award  or  compensation  payable  to  Land- 
lord; . . ."  (Italics  supplied) 

In  that  case,  the  court  expressly  recognized  that  if  the 
lessee  were  able  to  prove  damages,  he  would  not  be  pre- 
cluded from  such  recovery  by  virtue  of  the  condemnation 
clause. 

In  that  case  (p.  742)   the  Court  remarked  as  follows: 

".  . .  Reading  the  clause  as  a  whole  it  is  entirely  clear 
that  four  things  are  definitely  provided  in  the  event  of 
condemnation.  They  are  (1)  the  lease  expires;  (2)  the 
rights  of  the  parties  inter  sese  for  the  future  thereupon 
terminate;  (3)  the  tenant  is  not  to  be  entitled  to  any 
apportionment  of  the  award  to  be  made  by  reason  of 
the  condemnation  except  that  (4)  if  the  condemning 
authority  damages  the  tenant's  tangible  property  or 
business  the  latter  shall  not  be  deprived  of  the  right, 
if  any,  to  receive  compensation  for  such  loss  or  dam- 
age, provided  the  same  is  not  in  diminution  of  the 
award  or  compensation  payable  to  the  landlord. 
(Italics  supplied) 

"True  it  is  that  if  the  tenant  has  a  legal  right  to  re- 
cover against  the  condemning  authority  for  loss  or 
damage  to  his  tangible  property  or  business  (in  which 
of  course  the  landlord  is  not  interested)  then  the  ten- 
ant is  not  deprived  of  that  right  by  the  condemning 
clause.  But  this  proviso  is  not  applicable  under  the 
facts  of  this  case. ..." 

In  view  of  this  additional  proviso  in  the  condemnation 
clause,  it  is  submitted  that  the  operative  effect  of  the  clause 
in  question  is  such,  insofar  as  the  rights  of  the  lessee  are 
concerned,  that  if  the  lessee  possesses  a  legal  right  to  re- 
cover against  the  Government  as  a  condemning  authority 
for  damages  to  the  remaining  premises  held  by  the  lessee 
under  any  of  these  leases  or  if  the  taking  so  affects  the  opera- 
tion of  the  lessee's  remaining  lands  and  tenancy  as  to  cause 
substantial  damage  to  the  lessee,  then  the  lessee  is  not  de- 
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prived  of  such  a  right  under  the  condemnation  clause.  The 
damages  claimed  by  the  Company  in  these  proceedings  are 
measured  by  the  depreciation  in  the  value  of  the  properties 
of  its  sugar  growing  and  processing  enterprise  remaining 
after  the  taking  and  which  were  due  to  the  taking.  It  is 
the  contention  of  the  Appellee  that  after  the  takings  the 
plantation's  mill,  irrigation  system  and  the  plantation's 
property  in  general  had  an  uneconomic  over-capacity  with 
respect  to  the  cane  lands  to  supply  the  enterprise,  such  that 
the  plantation  could  not  be  operated  by  any  one  as  effici- 
ently as  before  the  takings  and  that  such  over-capacity  de- 
preciated the  value  of  the  mill,  the  irrigation  system  and 
the  other  equipment  and  properties  remaining  after  the 
takings. 

It  is  the  position  of  the  Appellee  that  the  qualifying  pro- 
vision of  the  condemnation  clause  does  not  affect  the  legal 
right  of  the  lessee  to  recover  for  such  damages,  but  on  the 
contrary  specifically  recognizes  that  right  in  favor  of  the 
lessee.  The  Appellee  concedes  that  it  has  no  claim  in  this 
proceeding  for  compensation  for  the  property  condemned 
and  physically  taken  because  of  the  operation  of  the  con- 
demnation clauses  referred  to  above.  However,  the  Ap- 
pellee contends  that  the  qualifying  provision  of  the  con- 
demnation clauses  expressly  permits  the  lessee  to  prove  any 
severance  damages  it  suffered  by  reason  of  the  takings.  As 
we  shall  hereinafter  point  out  to  the  Court,  the  Company 
properly  proved  damages  to  its  remaining  lands  on  the  trial 
of  this  cause.  The  trial  court  found  that  "the  Company  had 
proven  its  claim  that  its  remaining  property  decreased  in 
value  at  the  rate  of  $1,000  an  acre  for  each  cane  acre  taken," 
(R.  p.  491)  and  awarded  damages  upon  the  basis  of  1 1,000 
per  acre  for  440.175  acres,  or  a  total  of  |440, 175.00. 
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2.  THE  APPELLATE  COURT  WILL  NOT  CONSIDER  A 
THEORY  OF  A  LITIGANT  BASED  IN  PART  UPON  AN 
EXHIBIT  NOT  INCLUDED  IN  THE  RECORD  ON  AP- 
PEAL. 

The  Appellee  wishes  to  point  out  a  technical  objection  in 
connection  with  the  reference  by  the  Government  to  the 
claim  which  was  submitted  to  Congress  by  the  Honolulu 
Plantation  Company.  This  claim  was  introduced  in  evi- 
dence by  the  Government  and  was  admitted  in  evidence 
by  the  Court  as  Government  Exhibit  O  but  the  Govern- 
ment failed  to  designate  this  exhibit  as  a  part  of  the  record 
on  appeal. 

It  seems  highly  improper  for  a  litigant  in  advancing  a 
legal  proposition  on  appeal  to  rely  on  an  exhibit  which  is 
not  a  part  of  the  record.  The  fact  that  the  record  does  con- 
tain certain  references  to  the  Congressional  claim,  which 
are  referred  to  in  the  Government's  brief,  should  not  affect 
the  general  rule  that  the  Court  will  not  consider  any  evi- 
dence dehors  the  record.  American  Trust  Co.  v.  Harris,  88 
F.  2d  541,  1937. 

On  appeal,  the  record  alone  controls  with  respect  to  the 
facts,  and  facts  stated  in  the  brief  and  not  shown  by  the 
record  may  not  be  given  effect.  Bono  v.  U.  S.,  113  F.  2d  724, 
1940. 

Accordingly,  it  is  the  position  of  the  Honolulu  Planta- 
tion Company  that  the  Court  should  refuse  to  consider  the 
argument  of  the  Government  to  the  effect  that  the  award 
is  for  the  land  taken  insofar  as  that  argument  is  dependent 
upon  any  statements  made  in  the  Congressional  claim. 
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II. 

THE  HONOLULU  PLANTATION  COMPANY  IS  LEGALLY 
ENTITLED  TO  THE  AWARD  OF  $440,175  AS  JUST  COM- 
PENSATION  FOR  SEVERANCE  DAMAGES  SUFFERED  BY 
THE  SAID  COMPANY  FOR  THE  TAKING  OF  ITS  PROP- 
ERTY INTEREST  IN  440.175  ACRES  OF  LAND. 

For  the  convenience  of  the  Court  and  for  the  purpose  of 
preserving  the  continuity  of  Appellee's  argument,  it  is  be- 
lieved desirable  to  repeat  pages  24  to  36,  inclusive,  of  cross- 
appellant's  opening  brief. 

One  of  the  principal  issues  before  the  District  Court  and 
the  only  issue  involved  in  the  present  appeal  and  cross- 
appeal  is  whether  or  not  the  Honolulu  Plantation  Company 
is  entitled  to  severance  damages  because  of  the  taking  of 
certain  of  the  lands  in  these  proceedings.  No  evidence  was 
introduced  by  the  Government  relative  to  severance  dam- 
ages, the  latter  taking  the  position  that  the  Honolulu  Plan- 
tation Company  was  not  entitled  to  severance  damages  as 
a  matter  of  law.  Accordingly,  under  well  established  rules 
of  law,  the  Appellate  Court  must  regard  the  findings  of  the 
trial  court  with  relation  to  severance  damages  if  adequately 
supported  by  the  evidence,  as  conclusive  and  binding. 

In  order  to  assist  the  Court  to  the  fullest  extent  in  re- 
solving the  question  of  severance  damages,  it  is  believed 
advisable  to  first  present  the  law  applicable  to  that  phase 
of  the  case  and  then  to  discuss  the  evidence.  The  law  clearly 
allows  the  severance  damages  in  question  if  they  are  proved, 
and  the  evidence  adduced  clearly  shows  that  the  Company 
was  damaged. 

It  is  clear  that  the  property  taken  was  mainly  leasehold 
property  and  to  a  great  extent  the  property  remaining  was 
leasehold  property,  though  it  should  be  pointed  out  that 
the  sugar  mill  and  the  major  part  of  the  irrigation  system 
and  camps  for  employees  which  were  located  on  fee  lands 
owned  by  the  Company  suffered  the  greatest  severance 
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damages.  The  fact  that  the  property  taken  was  leasehold 
rather  than  fee  has,  of  course,  no  bearing  on  the  rights  of 
the  Honolulu  Plantation  Company  insofar  as  severance 
damages  are  concerned. 

"The  critical  terms  are  'property,'  'taken'  and  'just 
compensation.'  It  is  conceivable  that  the  first  was  used 
in  its  vulgar  and  untechnical  sense  of  the  physical  thing 
with  respect  to  which  the  citizen  exercises  rights  recog- 
nized by  law.  On  the  other  hand,  it  may  have  been 
employed  in  a  more  accurate  sense  to  denote  the  group 
of  rights  inhering  in  the  citizen's  relation  to  the  physi- 
cal thing,  as  the  right  to  possess,  use  and  dispose  of  it. 
In  point  of  fact,  the  construction  given  the  phrase  has 
been  the  latter.  When  the  sovereign  exercises  the 
power  of  eminent  domain  it  substitutes  itself  in  rela- 
tion to  the  physical  thing  in  question  in  place  of  him 
who  formerly  bore  the  relation  to  that  thing,  which 
we  denominate  ownership.  In  other  words,  it  deals 
with  what  lawyers  term  the  individual's  'interest'  in 
the  thing  in  question.  That  interest  may  comprise  the 
group  of  rights  for  which  the  shorthand  term  is  'a  fee 
simple'  or  it  may  be  the  interest  known  as  an  'estate 
or  tenancy  for  years,'  as  in  the  present  instance.  The 
constitutional  provision  is  addressed  to  every  sort  of 
interest  the  citizen  may  possess."' 

The  above  excerpt  from  the  General  Motors  case  indi- 
cates that  the  Court  is  here  concerned  with  the  plantation's 
"relation  to  the  physical  thing,  as  the  right  to  possess,  use 
and  dispose  of  it,"  that  is,  the  plantation's  interest  "in  the 
thing  itself"  and  that  is  the  "interest  known  as  an  'estate 
or  tenancy  for  years'." 

The  basic  rule  with  respect  to  severance  damages  is  well 
stated  by  the  Circuit  Court  of  Appeals,  Third  Circuit,  in 
the  Sharpe  case^  in  the  following  language: 


1  United  States  v.  General  Motors  Corporation,  323  U.S.  373,  89 
L.  Ed.  311  (1945). 

2  Sharpe  v.  United  States,  112  F.  893,  896  (1902) . 
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".  .  .  It  is  not  denied  that  in  rendering  the  'just  com- 
pensation' secured  by  the  constitution  of  the  United 
States  to  the  citizen  whose  property  is  taken  for  public 
uses  it  is  right  and  proper  to  include  the  damages  in 
the  shape  of  deterioration  in  value  which  will  result 
to  the  residue  of  the  tract  from  the  occupation  of  the 
part  so  taken.  In  applying  this  rule,  however,  regard 
is  had  to  the  integrity  of  the  tract  as  a  unitary  holding 
by  the  owner.  The  holding  from  which  a  part  is  taken 
for  public  uses  must  be  of  such  a  character  as  that  its 
integrity  as  an  individual  tract  shall  have  been  de- 
stroyed by  the  taking.  Depreciation  in  the  value  of  the 
residue  of  such  a  tract  may  properly  be  considered  as 
allowable  damages  in  adjusting  the  compensation  to  be 
given  to  the  owner  for  the  land  taken.  It  is  often  dif- 
ficult, when  part  of  a  tract  is  taken,  to  determine  what 
is  a  distinct  and  independent  tract;  but  the  character 
of  the  holding,  and  the  distinction  between  a  residue 
of  a  tract  whose  integrity  is  destroyed  by  the  taking  and 
what  are  merely  other  parcels  or  holdings  of  the  same 
owner,  must  be  kept  in  mind  in  the  practical  applica- 
tion of  the  requirement  to  render  just  compensation 
for  property  taken  for  public  uses.  How  it  is  applied 
must  largely  depend  upon  the  facts  of  the  particular 
case  and  the  sound  discretion  of  the  court." 

The  evidence,  as  we  shall  hereafter  point  out  to  the 
Court,  clearly  shows  that  the  properties  remaining  after 
the  takings  (excluding  movable  personal  property)  suf- 
fered a  loss  in  value  by  reason  of  the  takings.  If  so,  how 
may  such  loss  of  value  be  proven? 

"...  'Upon  considering  the  record  and  the  argument 
we  find  that  the  land  taken  is  a  part  of  a  larger  tract 
which  at  the  time  of  the  taking  was  used  as  a  unit  for  a 
brick  manufacturing  plant  and  that  the  severance  of 
the  part  taken  did  destroy  the  usefulness  and  value  of 
the  plant,  so  that  what  remained  had  the  value  only 
of  disorganized  land  and  buildings,  and  the  machinery 
comprised  in  the  plant  had  only  the  value  of  such 
second-hand  property.  The  owner  is  entitled  to  be 
compensated  not  only  for  the  separate  value  of  the 
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land  taken,  but  also  for  the  loss  in  value  of  the  re- 
mainder of  the  tract  in  the  use  that  was  made  of  it  at 
the  time  of  the  taking. 

'There  being  no  established  market  price,  the  fair 
value  at  the  date  of  the  taking  of  the  whole  plant,  ex- 
cluding personal  property,  ought  to  be  ascertained, 
looking  upon  it  as  a  plant  organized  for  a  business 
shown  to  be  generally  successful  and  having  a  good 
prospect;  and  also  the  fair  value  for  sale  of  what  was  left 
afterward.  The  difference  in  the  values  is  the  just  com- 
pensation to  be  paid.  That  the  plant  was  making  money 
may  be  considered  in  fixing  its  value  for  sale,  but  the 
business  is  not  to  be  valued  as  such,  nor  is  any  loss  of  fu- 
ture profits  to  be  compensated.  What  the  plant  origin- 
ally cost,  what  Stephenson  Brick  Company  paid  for  it 
at  judicial  sale,  it  not  having  been  a  sheriff's  sale,  and 
what  it  would  cost  to  reproduce  the  plant  less  a  fair 
depreciation,  may  all  be  considered,  but  neither  is  to 
be  taken  as  a  fixed  standard.  The  members  of  this 
court  are  not  agreed  on  the  value  of  all  the  items  in- 
volved in  the  plant  or  in  what  is  left  of  it,  and  we  do 
not  attempt  to  fix  them  separately.  We  do  agree  that 
the  total  compensation  fixed  by  the  three  district  judges 
is  fair;  and  we  find  as  our  judgment  of  the  value  of  the 
property  condemned  and  as  the  just  compensation  due 
to  be  paid  for  the  taking  as  of  the  date  thereof,  to-wit 
October  28,  1936,  the  sum  of  $97,500'."  (Italics  sup- 
plied) 

Stephenson  Brick  Co.  v.  U.  S.  et  al. 
CCA  5th  Circuit 

110  Fed.  2nd  360,  361. 

Decided  March  15,  1940. 

In  Baetjerv.  United  States,  143  F.  2d  391,  the  Court  says: 

"With  these  general  considerations  in  mind  we  turn 
to  the  evidence  on  damages  introduced  by  the  appel- 
lants at  the  trial  below,  but  stricken  at  the  end  of  their 
evidence  in  chief.  This  evidence  was  to  the  effect  that 
in  the  past  the  appellants  had  raised  sugar  cane  on  the 
lands  on  Vieques  which  the  government  has  taken;  that 
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they  had  transported  this  cane  to  their  mills  on  the 
main  island  of  Puerto  Rico  for  processing  into  sugar; 
and  that,  there  being  no  other  lands  economically  avail- 
able upon  which  they  could  raise  cane  to  keep  their 
mills  running  at  full  capacity,  they  had  suffered  a  loss 
to  the  extent  of  $270,000  'in  value  of  excess  equip- 
ment.' The  meaning  of  the  phrase  just  quoted  is  not 
altogether  clear.  //  it  means  that  after  the  taking  the 
appellants'  mills  had  an  uneconomic  over-capacity  so 
that  they  could  not  be  operated  by  the  appellants  as 
efficiently  and  therefore  as  profitably  as  before  the 
takings  then  the  stricken  evidence  shows  only  a  loss  to 
business  which  resulted  as  an  unintended  incident  of 
the  taking  and  so  a  loss  not  compensable  under  the 
doctrine  of  Mitchell  v.  United  States,  supra.  On  the 
other  hand,  if  it  means,  and  there  is  other  evidence 
tending  to  show  that  this  is  what  the  witness  who  used 
the  phrase  meant  by  it,  that  the  over-capacity  of  the 
mills  with  respect  to  cane  lands  available  to  supply 
them  has  depreciated  their  value  on  the  market  to  the 
extent  of  $270,000,  then  the  evidence  would  tend  to  • 
show  a  compensable  loss.  In  short  the  stricken  evi- 
dence would  indicate  a  compensable  loss  only  if  it 
means  that  after  the  taking  the  appellants'  mills  had 
an  uneconomic  over-capacity  so  that  they  could  not  be 
operated  by  anyone  as  efficiently  and  therefore  as  profit- 
able as  before  the  taking,  this  being  a  matter  which 
a  hypothetical  willing  buyer  would  consider  in  deter-  j 
mining  what  he  would  pay  for  the  property.  The  case  |l 
must  be  remanded  for  the  court  below  to  consider  the 
appellants'  evidence,  and  the  evidence  which  the  gov- 
ernment says  it  can  introduce  to  contradict  it,  in  order 
to  determine  whether  or  not  the  appellants  have  suf- 
fered a  compensable  loss,  and,  if  they  have,  its  extent." 
(Italics  supplied) 

"It  is  well  settled  that,  where  part  of  a  tract  of  land 
is  taken  for  the  public  use,  the  just  compensation  to 
which  the  owner  is  entitled  by  the  constitution  in- 
cludes the  damages  to  the  remainder  of  the  tract  re- 
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suiting  from  the  taking  as  well  as  the  value  of  the  land 
taken.  In  other  words,  the  'just  compensation'  guar- 
anteed by  the  constitution  implies  not  merely  the  value 
of  so  much  land  separately  from  its  connection  with 
the  whole  tract,  but  the  injury  or  loss  to  the  whole 
estate  caused  by  the  taking  from  it  the  part  which  is 
so  appropriated." 

Nichols  on  Eminent  Domain,  Vol.  2 
Second  Ed.  Par.  236,  P.  721. 

In  the  case  of  Illinois  Railway  Company  v.  Humiston, 
208  111.  100  (69  N.E.  880) ,  it  appeared  that  a  railroad  con- 
demned a  strip  of  land  for  a  right  of  way  through  a  farm. 
There  were  buildings  on  a  part  of  the  farm,  but  the  opinion 
indicates  that  the  strip  taken  was  vacant  land.  The  lower 
court  instructed  the  jury  to  value  the  strip  "as  a  part  of 
the  whole  farm"  and  excluded  evidence  offered  by  the  taker 
concerning  the  value  of  the  farm  without  improvements. 
The  taker  on  appeal  alleged  that  the  exclusion  of  the  evi- 
dence was  error,  on  the  ground  that  the  value  of  the  part 
was  merely  its  value  as  "a  part  of  the  farm  without  im- 
provements." 

The  upper  court  in  affirming  the  lower  court  said: 

"Where  the  vacant  land  embraced  in  the  farm  was 
necessarily  used  and  occupied  in  conjunction  with  the 
improvements  thereon,  and,  by  reason  of  so  being  used 
and  occupied,  had  a  value  as  an  entirety  over  and  above 
the  value  of  the  bare  land,  the  owner  of  the  land  would 
have  the  right  to  the  value  of  the  part,  sought  to  be 
taken,  as  used  and  occupied  in  connection  with  the 
whole  farm.  In  other  words,  the  strip  of  land  sought 
to  be  taken  for  a  right  of  way  has  a  special  value  to 
the  owner  in  connection  with  the  whole  of  the  farm 
with  the  improvements  upon  it,  which  is  greater  than 
the  mere  value  of  the  bare  land  without  the  improve- 
ments." 
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The  case  of  Linehurg  v.  Sandven  (N.D.)  21  N.W.  2d 
808  is  very  much  in  point.  This  was  an  eminent  domain 
proceeding  arising  out  of  the  condemnation  of  lands  for 
use  as  a  public  highway.  The  controversy  here  resulted 
from  the  taking  of  21.88  acres  of  a  farm  containing  286.57 
acres  of  land. 

The  District  Court  found  the  compensation  to  which  the 
owner  of  the  land  was  entitled  was  as  follows: 

Value  of  the  21.88  acres  taken $  590.76 

Value  of  the  fence 187.50 

Damages  to  the  remaining  farm  as  a  unit  2443.59 

Total  Compensation $3221.85 

On  appeal,  the  upper  court  sustained  the  findings  made 
by  the  lower  court  except  for  the  correction  of  an  error 
made  in  the  computation  of  the  damages. 

The  principle  stated  by  the  lower  court  and  accepted  by 
the  Supreme  Court  of  North  Dakota  is  well  stated  as  follows: 

"The  compensation  to  which  appellant  is  entitled  is 
the  difference  between  the  actual  market  value  of  ap- 
pellant's property  considered  as  a  whole  at  the  date  of 
the  trial  before  the  severance  of  the  property  con- 
demned and  the  actual  market  value  of  the  remainder 
of  the  property  after  the  appropriation  of  that  part  con- 
demned." 

In  answer  to  the  contention  of  the  appellant's  counsel 
that  in  arriving  at  the  value  of  the  farm  before  the  taking, 
only  the  value  of  the  land  should  have  been  considered  and 
that  no  consideration  should  have  been  given  to  the  build- 
ings thereon,  the  Court  said  that  this  contention  could  not 
be  sustained  and  quoted  as  follows  from  Lewis  on  eminent 
domain: 

"Ordinarily  buildings  are  part  of  the  land  and  when 
land  is  taken  for  public  use  the  buildings  and  struc- 
tures thereon  are  taken  with  it  and  the  whole  must  be 
paid  for." 
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The  Court  said  further: 

"The  farm  was  established  and  had  been  maintained 
and  operated  as  a  single  unit.  The  buildings  are  un- 
deniably a  part  of  the  realty.  The  owner  of  the  farm 
is  entitled  to  be  paid  the  value  of  the  parcel  of  prop- 
erty which  is  taken  and  he  is  entitled  to  be  paid  the 
damages  to  the  remainder  of  the  farm  that  was  not 
taken  which  result  from  the  taking  of  the  parcel  and 
the  construction  thereon  of  the  proposed  highway.  The 
parcel  so  remaining  consists  not  only  of  the  land  but  of 
the  buildings  thereon  which  are  a  part  of  the  realty." 

Certainly  in  valuing  the  property  of  any  enterprise  the 
question  of  whether  or  not  the  combined  properties  pro- 
duce a  fair  return  on  the  capital  invested  is  important.  In 
other  words,  properties  of  a  successful  going  concern  when 
considered  as  a  whole  are  almost  certain  to  have  a  greater 
value  than  the  same  properties  of  a  concern  which  has  been 
unsuccessful  and  must  be  liquidated. 

A  prospective  purchaser  considering  the  purchase  of 
properties  like  those  of  the  Honolulu  Plantation  Company 
would  look  into  the  history  of  the  concern  and  the  use 
made  of  its  properties.  He  would  consider  whether  the 
enterprise  was  successful  or  not  as  well  as  the  future  pros- 
pects of  the  enterprise. 

As  stated  in  the  Stephenson  Brick  Company  case,  supra, 

"There  being  no  established  market  price,  the  fair 
value  at  the  date  of  taking  of  the  whole  plant,  exclud- 
ing personal  property,  ought  to  be  ascertained,  look- 
ing upon  it  as  a  plant  organized  for  a  business  shown 
to  be  generally  successful  and  having  a  good  prospect; 
and  also  the  fair  value  for  sale  of  what  was  left  after- 
ward."  (Italics  supplied) 

(110  Fed.  2nd  360,  361) 

The  evidence  adduced  by  the  Honolulu  Plantation  Com- 
pany, on  the  trial  of  these  consolidated  cases,  shows  beyond 
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any  reasonable  doubt  that  the  Company  sustained  a  com- 
pensable loss  and  is  entitled  to  severance  damages  as  a  re- 
sult of  the  takings. 

It  is  the  contention  of  cross-appellant  herein  that  after 
the  takings,  the  Plantation's  mill,  irrigation  system  and  the 
plantation  equipment  in  general  had  an  uneconomic  over- 
capacity with  respect  to  the  cane  lands  available  to  supply 
the  enterprise,  such  that  the  Plantation  could  not  be  op- 
erated by  anyone  as  efficiently  as  before  the  takings  and 
that  such  over-capacity  depreciated  the  value  of  the  mill, 
the  irrigation  system  and  the  other  equipment  and  prop- 
erties remaining  after  the  takings.  The  market  value  of  all 
of  the  real  properties  of  the  Company  held  before  the  tak- 
ings and  forming  the  integrated  enterprise  owned  and  con- 
ducted by  said  Company  was  far  higher  than  the  market 
value  or  the  fair  value  of  the  real  property  of  said  inte- 
grated unit  remaining  after  the  takings.  The  difference 
between  those  values  is  the  amount  the  Company  suffered 
in  damages  by  reason  of  the  severance. 

It  is  submitted  that  the  testimony  given  by  several  wit- 
nesses shows  that  an  uneconomic  over-capacity  would  de- 
preciate the  value  of  the  remaining  plantation  properties 
as  a  unitary  whole. 

The  testimony  in  this  regard  given  by  Mr.  George  L. 
Schmutz  (R.  p.  669  et  seq.)  may  be  considered  first.  The 
outstanding  qualifications  of  Mr.  Schmutz,  from  the  stand- 
point of  both  training  and  experience,  as  an  engineer,  real 
estate  broker,  appraiser  and  as  author  and  lecturer  on  ap- 
praisal work,  considered  together  with  his  intimate  knowl- 
edge of  the  properties  taken  in  these  proceedings,  suggest 
that  his  opinions  of  value  are  entitled  to  great  weight. 

Mr.  Schmutz  valued  all  of  the  properties  of  the  Hono- 
lulu Plantation  Company  prior  to  the  takings,  excluding 
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movable  personal  properties  and  excluding  growing  crops, 
at  $4,200,000  (R.  p.  686)  and  he  valued  the  same  properties 
with  the  same  exclusions  after  the  takings  involved  in  these 
proceedings  as  of  June  21,  1944,  at  $3,1 13,000  (R.  p.  687) . 

Mr.  Schmutz  said  specifically  that  in  his  computations 
he  did  not  ascribe  any  value  to  profits  or  good  will  of  a 
going  concern.  Mr.  Schmutz  indicated  that  his  opinion  of 
value  computed  before  and  after  the  takings  was  based  on 
a  unit  property  value  of  $1,000  per  acre  for  irrigated  cane 
land  of  a  leasehold  plantation  (R.  p.  687)  and  that  he  con- 
sidered the  total  irrigated  cane  land  area  controlled  by  the 
Honolulu  Plantation  Company  before  the  takings  at  4,283 
acres  and  that  after  the  takings  involved  in  these  proceed- 
ings he  considered  the  irrigated  cane  land  controlled  by 
the  company  at  3,196  acres  (R.  p.  687) . 

The  witness  testified  that  in  arriving  at  a  unit  property 
value  of  $1,000  per  acre  he  considered  several  matters. 
Among  other  factors,  he  said  that  in  discussing  the  matter 
of  value  with  people  in  the  community  regarding  the  invest- 
ment in  irrigated  cane  lands  per  acre,  he  found  that  the 
common  opinion  in  the  community  was  that  leasehold  plan- 
tations without  a  refinery  required  the  investment  of  about 
$1,000  per  acre  in  irrigated  cane  lands  and  the  properties 
serving  them  (R.  p.  688) .  The  witness  testified  further 
that  he  had  made  a  study  showing  the  amount  of  depre- 
ciation and  the  value  of  the  property  from  1939  to  the  pres- 
ent for  the  purpose  of  determining  the  shrinkage  in  value 
occasioned  by  the  takmg  of  considerably  more  acres  than 
are  involved  in  the  present  proceedings  to  get  some  indica- 
tion of  the  amount  of  depreciation  on  the  average  suffered 
by  the  loss  of  each  acre  (R.  p.  688) .  Mr.  Schmutz  indicated 
also  that  he  had  made  a  study  of  a  report  prepared  by  a 
qualified  technician  in  Honolulu  concerning  the  damage 
caused  by  prior  takings  for  the  purpose  of  understanding 
his  views,  his  method  of  approach  and  his  conclusion.  The 
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witness  said  that  as  a  result  of  these  studies  and  investiga- 
tions, he  arrived  at  a  conclusion  that  the  value  of  the  physi- 
cal property  depreciated  at  the  rate  of  about  $1,000  per 
acre  for  each  acre  that  was  lost  by  virtue  of  the  takings  (R. 
p.  688) . 

Mr.  Schmutz  testified  further  that  on  the  basis  of  the 
published  annual  reports  of  the  company,  the  output  of  the 
mill  was  approximately  20,000  tons  prior  to  the  takings  and 
about  15,000  tons  after  the  takings  (R.  p.  689) .  It  was  his 
opinion  that  the  decrease  in  the  output  of  the  mill  would 
depreciate  the  value  of  the  mill  property  not  only  because 
of  the  resulting  over-capacity  but  also  because  of  the  further 
fact  there  would  be  an  increase  in  production  cost  so  that 
the  mill  could  not  be  operated  as  efficiently  and,  there- 
fore, as  profitably  as  before  the  taking  (R.  p.  689) . 

The  witness  indicated  that  in  arriving  at  his  opinion  of 
value  he  considered  the  fact  that  there  was  no  land  avail- 
able for  replacement  of  cane  growing  areas  lost  to  the  Gov- 
ernment in  these  proceedings.  He  said  that  if  there  had  been 
land  available  for  replacement,  the  damage  would  have  been 
less  (R.  p.  690) .  He  testified  that  he  also  considered  the 
fact  that  in  1936  the  Company  renewed  or  extended  most 
of  its  major  leases  to  the  year  1965  (R.  p.  678) . 

It  was  further  pointed  out  that  if  there  had  been  a  free 
market  for  raw  sugar  and  if  the  same  could  be  purchased 
in  the  market  in  the  future  to  take  the  place  of  plantation 
grown  cane,  the  damage  would  have  been  less  (R.  p.  691) . 

Mr.  Charles  Campbell  Crozier,  Deputy  Tax  Commis- 
sioner of  the  Territory,  testified  as  an  expert  witness  for 
the  Company   (R.  p.  835  et  seq.) . 

Mr.  Crozier  indicated  that  in  his  capacity  as  a  tax  official ! 
and  as  an  appraiser  for  the  Government  in  a  number  of  its 
takings,  he  had  studied  the  Honolulu  Plantation  Company » 
to  a  considerable  extent  (R.  p.  852) . 


29 

Mr.  Crozier  was  asked  to  assume  that  on  June  21,  1944, 
the  Honolulu  Plantation  Company  had  approximately  4400 
acres  of  cane  land  and  that  on  that  date  1,087.590  acres  of 
cane  land  were  taken  from  it,  and  to  express  his  opinion  as 
to  the  fair  value  of  all  of  the  properties  of  the  plantation 
before  and  after  the  takings,  excluding  movable  personalty 
and  growing  crops,  taking  into  consideration  his  knowledge 
of  the  plantation,  its  holdings  and  the  manner  in  which  it 
was  held  (R.  p.  870) .  The  witness  said  that  in  his  opinion 
there  would  be  a  diminishing  value  before  and  after  the 
takings  of  approximately  20%  or  about  a  million  dollars 
(R.  p.  871). 

The  witness  based  his  opinion  of  value  on  the  theory 
that  a  plantation  of  4400  acres  was  an  enterprise  of  certain 
characteristics  and  that  as  the  lands  comprising  the  1,087 
acres  were  taken,  there  was  a  diminishing  value.  The  wit- 
ness said  that  as  of  June  21,  1944,  a  plantation  of  4400  acres 
would  possess  a  certain  value,  which  the  witness  set  at  about 
14,000,000.  He  testified  that  as  of  June  22,  the  day  after 
the  takings,  by  use  of  the  so-called  "thousand-dollars-an- 
acre  rule,"  the  value  of  the  plantation  would  be  about 
$3,000,000  (R.  p.  873) . 

Witness  explained  the  "thousand-dollars-an-acre  rule"  as 
one  of  the  methods  developed  to  estimate  the  capital  or 
investment  required  for  a  25  or  30  thousand  ton  leasehold 
plantation  to  operate  and  produce  sugar   (R.  p.  873) . 

The  testimony  of  Mr.  S.  L.  Austin   (R.  p.  526  et  seq.) 
and  Mr.  Spalding  (R.  p.  1040  et  seq.) ,  testifying  as  officers 
of  the  Honolulu  Plantation  Company,  substantiates  to  a 
very  large  degree  the  testimony  given  by  Mr.  Schmutz  and 
Mr.  Crozier. 

Mr.  S.  L.  Austin's  opinion  of  the  value  of  the  plantation, 
excluding  movable  personalty  and  growing  crops  before  the 
takings  involved  in  these  proceedings,  was  $4,300,000  and 
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his  opinion  of  the  value  of  the  plantation  excluding  the 
same  items  after  the  takings  was  $3,300,000  (R.  p.  582, 
583). 

Mr.  Schmutz,  Mr.  S.  L.  Austin  and  Mr.  Crozier  all  testi- 
fied that  prior  to  the  takings,  the  output  of  the  mill  was  in 
excess  of  20,000  tons  and  that  the  output  of  the  mill  after 
the  takings  was  and  could  only  be  about  15,000  tons.  All 
three  witnesses  expressed  the  opinion  that  the  decrease  in 
the  output  of  the  mill  would  depreciate  the  value  of  the 
mill  property  because  of  the  resulting  uneconomic  over- 
capacity. 

All  three  of  the  witnesses  testified  that  in  arriving  at  their 
opinions  on  value  they  considered  the  fact  that  there  was 
no  suitable  land  available  for  the  replacement  of  cane 
growing  area  lost  to  the  Government.  All  three  of  the  wit- 
nesses testified  that  in  their  judgment  the  value  of  the  re- 
maining physical  property  depreciated  at  the  rate  of  about 
$1,000  per  acre  for  each  acre  of  cane  land  which  was  lost 
as  a  result  of  the  takings.  All  three  of  the  witnesses  testified 
that  they  did  not  ascribe  any  value  to  potential  profits  or 
the  good  will  of  a  going  concern. 

It  is  respectfully  submitted  that  the  factors  considered 
by  the  Company's  witnesses  were  properly  considered  and 
that  the  testimony  shows  conclusively  that  after  the  takings 
involved  in  these  proceedings  the  Company's  mill,  irriga- 
tion system  and  other  nonmovable  physical  properties  had ! 
an  uneconomic  over-capacity  so  that  they  could  not  be 
operated  by  the  Company  or  by  anyone  else  as  efficiently 
and  as  profitably  as  before  the  taking.  jj 

Witnesses  for  the  Company  considered  and  they  had  a 
right  to  consider  that  the  plantation  was  organized  to  con- 
duct a  business  which  had  been  generally  successful  and 
which  possessed  a  good  prospect.  The  factors  considered  by 
the  witnesses  in  arriving  at  the  value  of  the  plantation  be- 
fore and  after  the  takings,  such  as  the  dividends  record  of  !l 
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the  Company,  the  renewal  or  extension  in  1936  of  most  of 
its  major  leases,  the  amount  of  money  spent  by  the  Com- 
pany in  capital  improvements  and  betterments,  the  book 
value  of  the  Company,  the  earnings  of  the  property  during 
the  years  prior  to  the  takings  were  proper  elements  to  be 
considered.  It  is  admitted  that  the  witnesses  for  the  Com- 
pany did  not  attempt  to  fix  separately  the  value  of  all  or 
any  of  the  items  considered  in  arriving  at  their  opinions. 
However,  they  did  reach  substantial  agreement  on  the  dif- 
ference in  value  of  the  plantation  before  and  after  the  tak- 
ings. Mr,  Schmutz'  opinion  of  the  value  before  the  taking 
was  $4,400,000  and  his  opinion  of  value  after  the  taking 
was  $3,113,000  or  a  difference  of  $1,287,000  (R.  p.  686, 
687) .  Mr.  Austin's  opinion  of  value  before  the  taking  was 
$4,300,000  and  his  opinion  of  value  after  the  taking  was 
$3,300,000  or  a  difference  of  $1,000,000  (R.  p.  582,  583) . 
Mr.  Crozier's  opinions  were  substantially  the  same  as  Mr. 
Austin's. 

The  opinions  of  the  Company's  witnesses  as  to  the  value 
of  the  plantation's  properties  before  and  after  the  takings 
indicate  that  the  value  of  the  property  remaining  after  the 
takings  decreased  in  value  at  the  rate  of  $1,000  an  acre  for 
each  acre  of  cane  land  taken. 

The  attention  of  the  Court  is  directed  to  a  letter  dated 
July  20,  1945,  from  James  Forrestal,  The  Secretary  of  the 
Navy,  relative  to  the  claim  which  the  Company  had  sub- 
mitted to  Congress  (R.  p.  1556) .  We  quote  as  follows  from 
that  communication: 

"The  case  of  Baetjer  v.  The  United  States  (143  F. 
(2d)  391)  involved  practically  the  same  circumstances 
as  are  presented  here,  except  that  in  the  Baetjer  case, 
the  lands  acquired  by  the  Government  were  owned  in 
fee,  whereas  in  the  present  case  they  were  occupied 
under  long-term  leases.  Baetjer  was  trustee  for  Eastern 
Sugar  Associates  which  owned  approximately  30,000 
acres  of  cane  lands,  roughly  two-thirds  of  which,  to- 
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gether  with  the  company's  mills,  were  located  on  the 
island  of  Puerto  Rico.  The  remaining  10,000  acres, 
more  or  less,  were  situated  on  Vieques  Island,  10  to  17 
miles  distant.  Most  of  these  lands  on  Vieques  Island 
were  condemned  by  the  United  States  for  naval  uses. 
The  district  court  discarded  evidence  introduced  for 
the  purpose  of  showing  that  the  capital  value  of  the 
company's  holdings  on  the  island  of  Puerto  Rico  had 
depreciated  as  a  result  of  the  takings  of  its  lands  on 
Vieques.  The  circuit  court  of  appeals  (first  circuit) 
held  that  the  evidence  was  admissible  for  the  purpose 
of  showing  that  the  over-capacity  of  the  mills  with  re- 
spect to  cane  lands  available  to  supply  them  had  de- 
preciated in  value.  'In  short,'  the  court  said,  'the 
stricken  evidence  would  indicate  a  compensable  loss 
only  if  it  means  that  after  the  taking  the  appellants' 
mills  had  an  uneconomic  over-capacity  so  that  they 
could  not  be  operated  by  anyone  as  efficiently  and 
therefore  as  profitably  as  before  the  taking,  this  being 
a  matter  which  a  hypothetical  willing  buyer  would  con- 
sider in  determining  what  he  would  pay  for  the  prop- 
erty.' 

"The  Navy  Department  is  not  informed  of  any  'de- 
cided case'  that  has  ever  held  that  a  different  principle 
than  that  followed  in  the  Baetjer  case  should  be  ap- 
plied in  a  situation  where  the  lands  taken  were  occu- 
pied under  long-term  leases  under  circumstances  such 
as  we  have  here,  nor  does  it  understand  that  the  Attor- 
ney General  of  the  United  States  has  ever  had  occasion 
to  sanction  such  a  distinction." 

It  is  submitted  to  the  Court  that  the  above  quotation 
expresses  the  views  of  the  agency  of  the  Government  which 
initiated  the  takings  in  these  proceedings.  While  it  is,  o£ 
course,  merely  the  opinion  of  the  Navy  Department,  it  is 
worthy  of  note  because  it  shows  that  the  Navy  believes  that 
the  principle  of  the  Baetjer  case  is  applicable  to  the  facts 
of  the  present  case. 

There  is  no  doubt  but  that  the  remaining  properties  of 
the  Honolulu  Plantation  Company  were  severely  damaged 
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by  reason  of  these  takings.  It  was  given  a  death  sentence. 
It  was  left  with  properties  that  had  great  value  to  a  going 
concern  but  had  less  value  when  large  portions  of  the  Com- 
pany's lands  were  taken.  It  is  not  a  fictitious  loss,  it  is  not  a 
hypothetical  loss,  nor  is  it  an  unascertainable  loss.  It  is 
a  direct  and  measurable  loss  and  a  loss  due  to  the  action  of 
the  Government.  No  compensation  has  been  paid  to  the 
Appellee  or  anyone  else  in  connection  with  the  severance 
damages  to  Appellee's  properties.  It  is  submitted  to  the 
Court  that  the  Constitution  of  the  United  States  protects 
property  owners  against  such  a  loss.  The  Appellee  is  en- 
titled in  this  case  to  recover  damages  in  the  amount  of 
that  loss. 

In  its  decision,  the  trial  court  found  that  the  Company 
had  proven  its  claim  that  its  remaining  properties  de- 
creased in  value  at  the  rate  of  $1,000  an  acre  for  each  cane 
acre  taken  (R.  p.  491) .  Accordingly,  the  trial  court  awarded 
damages  upon  the  basis  of  $1,000  per  acre  for  440.175  acres, 
or  a  total  of  $440,175. 

III. 

THE  FINDINGS  OF  THE  TRIAL  COURT  ARE  NOT 
CLEARLY  ERRONEOUS  WITHIN  THE  MEANING  OF 
SECTION  52(a)  OF  THE  FEDERAL  RULES  OF  CIVIL  PRO- 
CEDURE  AND  SHOULD  NOT  BE  DISTURBED  ON  AP- 
PEAL. 

Appellate  courts  are  constituted  primarily  for  the  pur- 
pose of  adjudicating  questions  of  law.  Such  courts  ordin- 
arily will  not  decide  questions  of  fact  on  the  basis  of  the 
printed  record  because  no  opportunity  is  afforded  the  court 
to  judge  the  credibility  of  the  witnesses.  Accordingly,  the 
question  of  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  their  testimony  is  exclusively  within  the  prov- 
ince of  the  trial  court,  the  appellate  court  being  called  upon 
to  determine  whether  there  is  any  evidence  from  which  the 
trial  court  may  properly  draw  its  conclusions. 
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It  is  a  well  settled  rule  that  the  value  of  real  property 
or  damages  to  real  property  may  be  proved  by  the  estimate, 
conclusion  or  opinion  of  competent  witnesses.  The  un- 
usual or  speculative  character  of  the  property  does  not  pre- 
clude testimony  by  competent  witnesses  as  to  value  or 
changes  in  value. 

The  relative  weight  and  sufficiency  of  expert  and  opinion 
testimony  is  peculiarly  within  the  province  of  the  trial  court 
in  non-jury  cases.  Under  such  circumstances,  the  court  will 
ordinarily  consider  the  background,  character  and  ability  of 
the  witness,  his  demeanor  upon  the  witness  stand,  the  sound- 
ness of  his  reasoning,  possible  bias  in  favor  of  the  party  for 
whom  he  testifies,  the  fact  that  he  may  be  a  paid  witness 
and  any  other  factors  which  may  serve  to  affect  his  opin- 
ions of  value.  However,  the  court  is  not  obligated  to  accept 
the  testimony  of  an  expert  witness  instead  of  its  own  judg- 
ment simply  because  the  expert  has  special  knowledge  con- 
cerning the  matters  upon  which  he  testifies. 

This  latter  rule  is  well  illustrated  in  the  case  of  Burnett 
V.  Central  Nebraska  Public  Power  and  Irr.  Dist.,  125  F.  2d 
836,  837,  1942,  in  which  the  court  remarked: 

"Testimony  as  to  the  market  value  of  land  cannot 
soundly  be  regarded  as  anything  more  than  an  expres- 
sion of  opinion.  Byers  v.  Federal  Land  Co.,  8  Cir.,  3 
F.  2d  9,  11.  Of  this  fact,  the  range  of  values  testified 
to  by  the  experts  in  this  case,  from  $40,178.36  to  $119,- 
430.76,  is  a  complete  demonstration.  In  such  a  com- 
mon field,  a  jury  cannot  be  required  to  substitute  the 
opinion  of  expert  witnesses  for  its  own  practical  judg- 
ment on  all  the  evidence  even  in  cases  where  the  esti- 
mate of  the  experts  may  not  have  been  specifically  con- 
tradicted. .  .  .  While  the  jury  is  not  at  liberty,  of  course,^ 
arbitrarily  to  ignore  such  testimony,  any  more  than  it. 
may  ignore  any  other  competent  evidence,  it  has  the 
absolute  right  to  appraise  it  and  to  determine  what 
weight  shall  be  given  to  it  or  any  part  of  it,  in  the  light ' 
of  all  the  general  facts  and  circumstances  developed  on 
the  trial,  and  of  its  own  common  knowledge  and  or- 
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dinary  experience.  ...  If  it  has  been  permitted  to  in- 
spect the  property,  it  is  entitled,  under  the  law  of 
Nebraska,  to  treat  such  an  inspection  as  part  of  the 
evidence  of  the  case,  and  to  make  it  an  appropriate 
factor  in  its  decision. ..." 

In  the  case  of  Samuelson  v.  Central  Nebraska  Public 
Power  ir  Irr.  Dist.,  125  F.  2d  838,  840,  1942,  the  court  re- 
marked as  follows: 

"As  we  have  indicated  in  the  Burnett  case,  supra,  a 
jury  is  never  required,  in  an  ordinary  condemnation 
proceeding,  to  accept  as  conclusive  the  estimates  of 
value  made  by  expert  witnesses  on  either  side.  There 
ordinarily  is  in  such  cases  some  general  testimony  as 
to  the  location,  character,  use,  etc.,  of  the  property, 
and  other  pertinent  facts  usually  also  are  developed  on 
direct  or  cross  examination  of  the  witnesses.  All  of 
this  the  jury  is  entitled  to  consider,  together  with  any 
reasonable  inferences  which  may  be  made  therefrom, 
and  it  may  properly  exercise  its  own  deliberate  judg- 
ment on  the  amount  of  the  damages,  from  the  evidence 
as  a  whole,  in  the  light  of  its  common  knowledge  and 
ordinary  experience,  giving  to  the  estimates  of  the 
expert  witnesses  only  such  weight  as  it  conscientiously 
feels  they  are  entitled  to  receive  under  all  the  circum- 
stances. ..." 

Even  where  several  competent  witnesses  concur  in  their 
opinions  and  no  evidence  is  offered  in  contradiction,  the 
court  in  a  non-jury  trial  is  bound  to  decide  the  issue  in  its 
own  judgment.  The  Conqueror,  166  U.S.  110,  41  L.  ed. 
937,  1896. 

The  attention  of  the  Court  is  directed  to  the  case  of 
United  States  v.  2,049.85  Acres  of  Land,  49  F.  Supp.  20,  23, 
1943,  in  which  the  court  said: 

". . .  While  a  jury  'has  no  right  arbitrarily  to  ignore 
or  discredit  the  testimony  of  unimpeached  witnesses, 
so  far  as  they  testify  to  facts,  and  that  a  willful  dis- 
regard of  such  testimony  will  be  ground  for  a  new  trial. 
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no  such  obligation  attaches  to  witnesses  who  testify 
merely  to  their  opinion;  and  the  jury  may  deal  with 
it  as  they  please,  giving  it  credence  or  not  as  their  own 
experience  or  general  knowledge  of  the  subject  may 
dictate.  *  *  *  The  jury,  even  if  such  testimony  be  un- 
contradicted, may  exercise  their  independent  judg- 
ment.' The  Conqueror,  166  U.S.  110,  111,  131-133, 
17  S.  Ct.  510,  518,  41  L.  Ed.  937.  See,  also.  Head  v. 
Hargrave,  105  U.S.  45,  50,  51,  26  L.  Ed.  1028. 

"The  testimony  of  the  witness  Spice,  a  well-qualified 
geologist  of  wide  experience  called  in  this  case  as  an 
expert  witness  by  the  government,  was  clear  and  defi- 
nite upon  the  facts  relating  to  the  probability  of  the 
production  of  oil  in  paying  quantities  from  the  lands 
in  question  and  was  doubtless  given  great  weight  by 
the  jury.  The  jury  had  that  exclusive  right  and  their 
findings  on  such  question  should  not  be  disturbed." 

In  the  instant  case,  the  trial  court  found  that  the  Hono- 
lulu Plantation  Company  had  suffered  damages  to  its  re- 
maining property  at  the  rate  of  $1,000  per  acre  for  each 
acre  of  cane  land  taken.  In  its  decision  (R.  p.  490,  491),  the 
trial  court  remarked  as  follows: 

"Very  definitely  the  witnesses  here  meant  what  the 
First  Circuit  Court  considered  in  that  case  a  witness 
might  have  meant  by  'in  value  of  excess  equipment.' 
Here  all  the  evidence  and  the  only  evidence,  as  given 
by  two  expert  appraisers  and  two  men  experienced  in 
plantation  affairs,  is  that  the  over-capacity  of  the  mill 
due  to  the  limited  acreage  available  to  supply  it  not 
only  made  the  Company  economically  unprofitable  but 
those  same  facts  depreciated  the  market  value  of  the 
remaining  property,  for  a  buyer  being  able  to  do  no 
better  than  the  Company  could  in  this  situation  would 
pay  less,  at  the  rate  of  $1,000  an  acre  for  each  cane  acre 
taken,  for  what  was  left  of  the  plantation's  physical 
property  and  its  permanent  improvements. 
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"The  ascertainment  of  the  fair  market  value,  or  here 
in  the  absence  of  a  market  for  sugar  plantations,  of 
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'fair  value'  in  a  condemnation  proceeding  is  a  very 
practical  matter.  While  it  is  true  that  after  these  tak- 
ings what  was  left  was  in  just  as  good  a  condition,  gen- 
erally, as  it  had  been  the  day  before,  it  does  not  neces- 
sarily follow  that  it  therefore  is  just  as  valuable.  It  is 
plain  common  sense  that  a  buyer  would  pay  for  prop- 
erty what  it  is  worth  to  him— buy  at  a  figure  at  which 
he  could  reasonably  foresee  making  a  profit  upon  his 
investment.  Considered  in  this  practical  light,  I  am 
satisfied  by  the  evidence  that  the  Company  has  proven 
its  claim  that  its  remaining  property  decreased  in  value 
at  the  rate  of  $1,000  an  acre  for  each  cane  acre  taken. 

"Because  in  its  representations  to  Congress  the  Com- 
pany made  a  mistake  of  law  in  interpreting  its  facts, 
I  do  not  believe  that  its  right  to  recover  upon  the 
strength  of  the  Baetjer  case  should  be  barred.  It  still 
remains  true  that  by  the  takings  it  suffered  a  capital 
loss,  but  as  that,  in  turn,  directly  affected  the  value  of 
the  remaining  property,  severance  damage  occurred 
and  may  be  recovered  here." 

In  view  of  the  general  considerations  indicated  above, 
the  trial  court  found  that  the  Honolulu  Plantation  Com- 
pany was  entitled  to  severance  damages  upon  the  basis  of 
$1,000  per  acre  for  440.175  acres,  or  a  total  of  $440,175.00. 

The  rule  is  well  established  that  the  findings  of  the  trial 
court  in  equity  will  not  be  reversed  unless  "clearly  errone- 
ous." This  rule  was  written  into  the  Federal  Rules  of  Civil 
Procedure  as  Rule  52  (a)  applicable  to  all  non-jury  trials. 
Rule  52  (a)   provides  in  part  as  follows: 

". . .  Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to  the 
opportunity  of  the  trial  court  to  judge  of  the  credibility 
of  the  witnesses. ..." 

It  has  been  held  that  Rule  52  (a)  is  a  rule  of  appellate 
procedure  applicable  to  eminent  domain  cases.  United 
States  V.  Lambert,  146  F.  2d  469,  471,  1944. 
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In  the  Lambert  case,  supra,  the  court  remarked: 

"Coming  next  to  the  amount  of  the  awards,  we  must 
affirm  the  findings  unless  they  are  'clearly  erroneous.' 
The  Rules  of  Civil  Procedure  apply  to  appeals  in  con-  j 
demnation  proceedings  Rule  81  (a)  (7)  and  Rule 
52  (a) ,  so  far  as  it  fixes  the  conclusiveness  of  findings, 
is  a  rule  of  appellate  procedure.  Moreover,  the  valua- 
tion of  real  property  is  an  issue  particularly  for  the 
trial  court,  for,  when  all  is  said,  any  conclusion  can 
never  be  more  than  speculation.  Each  piece  of  land 
is  sui  generis;  there  are  no  others  like  it,  and  without 
others  there  can  be  no  true  market,  as  there  is  for 
fungibles.  Sales  of  similar  parcels  will  certainly  help; 
we  can  use  them  as  checks  or  limits  up  and  down,  on 
the  theory  that  a  buyer  might  accept  other  parcels  as 
substitutes,  but  they  never  are  equivalents.  Hence  we 
think,  quite  contrary  to  the  defendant's  argument,  that 
a  judge  is  wise,  in  deciding  this  issue,  to  be  guided  by 
the  impression  which  the  experts  make  upon  him.  So 
far  as  he  is  not,  he  will  have  to  put  himself  in  the  posi- 
tion of  an  expert;  and  while,  to  some  extent  that  is 
something  which  in  the  end  he  cannot  escape,  it  is 
usually  safer,  so  far  as  possible,  to  depend  upon  the 
apparent  frankness,  moderation  and  sagacity  of  the  wit- 
nesses. ..." 

In  Iriarte  v.  United  States,  157  F.  2d  105,  108,  1946,  th< 
court  remarked: 

"Next  the  defendants  contend  that  the  District 
Court's  valuation  of  their  lands  is  'plainly  against  the 
proof  and,  at  least,  contrary  to  the  clear  weight  of  the 
evidence,'  and  is  so  manifestly  inadequate  that  w^ 
ought  to  set  it  aside.  In  answer  to  this  contention  it  i^ 
only  necessary  first  to  point  out  that  the  Rules  of  Civil 
Procedure,  28  U.S.C.A.  following  section  723c,  ar^ 
applicable  to  appeals  in  condemnation  proceedings 
Rule  81  (a)  (7)  and  that  Rule  52(a)  in  so  far  as  ij 
makes  findings  of  fact  conclusive  is  a  rule  of  appellate 
procedure   (United  States  v.  Lambert,  2  Cir.,  146  FJj 
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2d  469,  471) ,  so  that  we  cannot  set  aside  an  award  of 
compensation  in  cases  of  this  sort  unless  it  is  shown  to 
our  satisfaction  that  the  trial  court's  appraisal  of  value 
is  'clearly  erroneous'  (United  States  v.  Delano  Park 
Homes,  Inc.,  2  Cir.,  146  F.  2d  473,  475) ,  and  then  to 
say  that  no  such  showing  can  here  be  made  because  the 
evidence  of  value  in  this  case  is  highly  conflicting,  as 
we  shall  have  occasion  to  demonstrate  more  fully  here- 
after, and  the  compensation  awarded  is  well  within  the 
range  of  the  testimony  of  the  qualified  expert  witnesses 
called  by  the  parties. ..." 

Applying  these  general  principles  to  the  case  at  bar,  it 
seems  apparent  that  the  findings  of  the  trial  court  were  not 
clearly  erroneous,  but  on  the  contrary  were  well  justified 
on  the  basis  of  the  evidence  adduced  at  the  trial. 


CONCLUSION 

Accordingly,  it  is  submitted  to  the  Court  that  the  decision 
of  the  lower  court  awarding  the  amount  of  $440,175  to  the 
Honolulu  Plantation  Company  for  its  property  interest  in 
440.175  acres  of  land  should  be  affirmed. 

Dated  at  Honolulu,  T.  H.,  this  13  day  of  April,  1949. 

C.  Nils  Tavares 
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Alexander  &  Baldwin  Building, 

Honolulu,  T.  H. 
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for  the  Ninth  Circuit 


No.  12,023 
United  States  of  America,  appellant 

V. 

Honolulu  Plantation  Company,  appellee 

AND 

Honolulu  Plantation  Company,  appellant 

V. 

United  States  of  America,  appellee 


VPON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  HAWAII 


REPLY   BRIEF   FOR  THE  UNITED   STATES,  APPELLANT 


ARGUMENT 


The  Award  Is  For  the  Land  That  Was  Taken  and  Not  For 
Damages  To  the  Remaining  Land 

The  United  States  condemned  lands  which  had  been 
leased  to  the  Honolulu  Plantation  Company.  The  com- 
pany had  invested  in  these  lands  an  average  of  $1,000 
an  acre  and  ordinarily  would  have  shared  in  the  com- 
pensation awarded  for  them.  But  it  had  agreed  with 
the  fee  owners  that  in  the  event  of  condemnation  the 

(1) 


entire  compensation  should  be  paid  to  the  owners.  Con- 
sequently, it  lost  its  investment.  It  is  the  position  of 
the  Government  that  in  the  proceedings  now  being  re- 
viewed by  this  Court,  the  company  under  the  guise  of 
a  claim  for  severance  damages  sought  to  recover  that 
loss. 

True,  it  purported  to  claim  only  for  damages  to  its 
remaining  property.    However,  it  produced  testimony 
as  to  the  value  of  the  whole  plantation  before  the  tak- 
ings and  the  value  thereafter  of  the  remainder.    This  is 
the  accepted  measure  where  compensation  is  sought  for 
both  property  taken  and  severance  damages  to  the  re- 
mainder.   Necessarily,  it  comprehends,  in  addition  to 
the  damages  suffered  by  what  is  left,  the  value  of  the 
land  that  has  been  taken.     The  company's  witnesses, 
in  testifying  to  the  value  of  all  the  property  before 
condemnation,  appraised  it  at  a  figure  arrived  at  by 
multiplying  the  number  of  acres  in  the  plantation  at 
that  time  by  $1,000.    Next,  in  testifying  to  the  value 
of  the  property  remaining  after  condemnation,  they 
appraised  it  at  a  figure  arrived  at  by  multiplying  the 
diminished  number  of  acres  by  $1,000.    In  the  words 
of  the  trial  court  (R.  490),  they  testified  that  "a  buyer 
*    *    *    would  pay  less,  at  the  rate  of  $1,000  an  acre  for 
each  acre  taken,  for  what  was  left  of  the  plantation's 
physical  property  and  its  permanent  improvements." 
This  is  testimony  to  the  obvious.    It  is  simply  that 
the  larger  plantation  that  existed  before  the  condem- 
nation would  sell  for  more — $1,000  an  acre  more — than 
the  smaller  one  that  remained  after  the  condemnation. 
And,  because  the  value  of  the  plantation  diminished  at 
an  exact  rate  per  acre  as  the  plantation  lost  land,  the 
testimony  discloses  that  the  remainder  standing  alone 
was  worth  as  much  as  when  it  had  been  part  of  the  larger 
plantation  and  that  the  damages  claimed  were  on  ac- 
count of  the  lands  taken.    If,  as  the  trial  court  con- 


eluded,  the  company's  witnesses  had  meant  (R.  491) 
that  the  company's  "remaining  property  decreased  in 
value  at  the  rate  of  $1,000  an  acre  for  each  cane  acre 
taken,"  they  would  have  discredited  completely  their 
theory  of  appraisal  because  the  remainder  would  have 
been  worth  more  than  $1,000  an  acre  before  condem- 
nation. 

If  support  were  needed  for  the  Government's  posi- 
tion, it  is  afforded  by  the  company's  answer  brief.  Not 
an  item  of  the  foregoing  (a  fair  summary,  it  is  submit- 
ted, of  the  opening  brief  for  the  United  States)  has 
been  contradicted  by  the  Honolulu  Plantation  Company. 

This  Court  is  not  helped  by  the  company's  extensive 
argument  (pp.  3-12,  18-35)  that  severance  damages  are 
a  part  of  just  compensation.  This  principle  was  suc- 
cinctly stated  in  the  Government's  opening  brief  (pp. 
8-9).  Equally  inapropos  is  the  company's  invocation 
(pp.  33-39)  of  the  well-settled  jirinciple  now  embodied 
in  the  Rules  of  Civil  Procedure  (52(a))  that:  ''Find- 
ings of  fact  shall  not  be  set  aside  unless  clearly  erro- 
neous, and  due  regard  shall  be  given  to  the  opportunity 
of  the  trial  court  to  judge  of  the  credibility  of  the  wit- 
nesses. ' '  In  this  case  there  are  no  conflicting  witnesses 
and  consequently  no  occasion  to  pass  upon  their  credi- 
bility. The  company  furnished  all  of  the  witnesses  for 
severance  damage  and  they  agreed  as  to  its  amount. 
From  this  undisputed  testimony  the  trial  court  drew  the 
inference  of  damage  to  the  remainder  of  the  property 
which  resulted  in  the  judgment  now  under  review.  As 
this  Court  has  held,  it  is  at  least  equally  capable  of  draw- 
ing a  conclusion  as  to  the  meaning  of  this  testimony  and 
so  is  not  bound  by  the  conclusion  reached  by  the  trial 
judge.  Adams  County  v.  Northern  Pac.  By.  Co.,  115 
F.  2d  768,  779  (1940) ;  Smith  v.  Boyal  Ins.  Co.,  125  F. 
2d  222,  224  (1942),  certiorari  denied  316  U.  S.  695; 
Carr  v.  Southern  Pac.  Co.,  128  F.  2d  764,  768  (1942). 


The  appellate  courts  of  other  circuits  without  excep- 
tion apply  the  same  rule.  Kuhn  v.  Princess  Lida  of 
Thurn  and  Taxis,  119  F.  2d  704,  705-706  (CCA.  3, 
1941) ;  Stubbs  v.  Fulton  'Nat.  Bank  of  Atlanta,  146  F. 
2d  558,  560  (CCA.  5, 1945),  certiorari  denied  325  U.  S. 
864 ;  Campana  Corporation  v.  Harrison,  114  F.  2d  400, 
405-406  (CCA.  7,  1940)  ;  Sun  Insurance  Office  v.  Be- 
Mac  Transport  Co.,  132  F.  2d  535,  536  (CCA.  8, 1942) ; 
Crutcher  v.  Joyce,  146  F.  2d  518,  520  (CCA.  10, 1945). 

The  company  admits  (pp.  13-16)  that  it  relinquished 
in  its  leases  its  right  to  share  in  the  compensation 
awarded  for  the  condemned  lands.  Its  argument  that 
it  retained  the  right  to  claim  severance  damages  would 
knock  down  another  straw  man :  the  Government  makes 
no  contention  to  the  contrary. 

The  nature  of  the  claim  brought  forward  in  the  case 
at  bar  is  of  course  disclosed  by  the  company's  earlier 
unsuccessful  petition  to  Congress.  The  company  does 
not  deny  that  the  claim  was  accurately  described  in  the 
Government's  opening  brief.  Its  argument  (pp.  5,  17) 
that  the  Government  has  gone  outside  the  record  is 
unwarranted.  The  statements  in  the  Government's 
brief  were  derived  from  the  committee  report  which  is 
in  the  record  (R.  1542-1566).  It  is  assumed  that  the 
company  will  not  assert  that  in  recommending  action 
in  its  favor  the  committee  misunderstood  or  misstated 
its  claim. 

The  company's  explanation  that  the  $1,000  an  acre 
used  by  its  witnesses  represented  average  rather  than 
actual*  investment  per  acre  (pp.  5-12)  is  unnecessary. 
That  was  made  plain  in  the  Government's  opening  brief 
at  pp.  3-5  and  10  and  its  appeal  in  no  degree  depends 
upon  a  misunderstanding  of  the  company's  method  of 
valuation.  When  regard  is  had  to  the  diverse  character 
of  the  congeries  of  properties  involved,  it  is  manifest 
that  the  method  was  highly  formulary  and  unrealistic 


and  hence  objectionable.  See  e.g.,  Minnesota  Rate 
Cases,  230  U.  S.  352,  434.  No  doubt  it  was  employed 
as  an  apt  device  for  setting  up  the  $l,000-an-acre  claim. 
The  desired  result  could  not  have  been  produced  by 
acceptable  appraisals.  In  any  event,  the  suggestion 
that  each  acre  taken  was  not  in  fact  worth  $1,000  falls 
far  short  of  an  assertion  that  any  or  all  of  them  were 
valueless.  Since  the  difference  between  value  before 
and  after  condemnation  necessarily  includes  whatever 
value  inhered  in  the  condemned  acreage,  it  follows  that 
the  award  (calculated  on  that  basis)  is  for  more  than 
the  diminution  in  the  value  of  the  remainder.  There- 
fore, even  if  the  company  were  entitled  to  something, 
it  clearly  cannot  recover  the  $440,175  awarded  by  the 
judgment  appealed  from. 


CONCLUSION 


For  the  foregoing  reasons,  it  is  submitted  that  so 
much  of  the  judgment  as  awards  the  company  compen- 
sation for  "severance  damages"  should  be  reversed. 

Respectfully, 

A.  Devitt  Vanech, 
Assistant  Attorney  General. 
John  F.  Cotter, 
Attorney,  Department  of  Justice, 

Washington,  D.  C. 

May  1949. 
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OPINION  BELOW 

The  opinion  of  the  district  court    (R.  461-504)    is  re- 
ported at  72  F.  Supp.  903. 


STATEMENT  OF  THE  PLEADINGS  AND  THE  FACTS 

This  is  a  cross-appeal  by  the  Honolulu  Plantation  Com- 
pany, defendant  in  the  consolidated  thirteen  condemna- 
tion cases  in  the  Court  below,  from  that  portion  of  the 
final  judgment  of  the  District  Court  of  the  United  States 
for  the  District  of  Hawaii  entered  on  November  5,  1947, 
which  disallows  just  compensation  for  severance  damages 
suffered  by  said  Honolulu  Plantation  Company  through 
the  taking  of  its  interest  in  595.01  acres  of  cane  land  cov- 
ered by  those  certain  agreements  executed  by  and  between 


the  trustees  of  the  Damon  Estate  and  said  Company.  The 
judgment  was  entered  pursuant  to  the  decision  of  the 
Court  made  and  entered  on  August  22,  1947.    (R.  p.  504.) 

This  consolidated  proceeding  originally  involved  thir- 
teen (13)  separate  proceedings  against  several  defendants, 
including  the  Honolulu  Plantation  Company,  which  latter 
Company  was  named  as  defendant  in  each  and  all  of  the 
thirteen  proceedings.  The  jurisdiction  of  the  district  court 
was  invoked  under  section  201  of  the  Act  of  March  27, 
1942,  56  Stat.  176,  177,  50  U.S.C.  sec.  171  (a) . 

An  order  and  judgment  of  taking  was  entered  by  the 
Court  in  each  of  the  thirteen  proceedings.    (R.  Index  P. IV.) 

A  motion  for  consolidation  of  seven  of  the  thirteen  cases, 
to  wit:  Civil  Cases  Nos.  514,  525,  529,  533,  535,  544  and  548, 
together  with  an  affidavit  for  consolidation  of  actions  was 
filed  by  the  Honolulu  Plantation  Company  on  February  17, 
1945  (R.  p.  427)  ;  and  on  the  same  date,  pursuant  to  a 
stipulation  between  counsel  for  the  United  States  of  Amer- 
ica and  the  Honolulu  Plantation  Company,  an  order  of  the 
Court  was  entered  consolidating  the  said  six  proceedings! 
into  one  proceeding.    (R.  p.  433.) 

A  motion  for  consolidation  of  six  of  the  proceedings^ 
to  wit:  Civil  Cases  Nos.  521,  527,  532,  536,  540  and  68^ 
and  the  proceedings  consolidated  by  order  of  the  Court 
dated  February  17,  1945,  together  with  an  affidavit  for 
consolidation  of  actions  was  filed  by  the  Honolulu  Plan- 
tation Company  on  October  9,  1946.  (R.  p.  441.)  After 
a  hearing  on  the  motion  on  November  14,  1946,  the  Court 
granted  said  motion  and  an  order  consolidating  all  thirteen 
proceedings  into  one  proceeding,  insofar  as  the  Honolulu 
Plantation  Company  was  concerned,  was  entered  by  the 
Court  on  November  22,  1946.  (R.  p.  459.)  The  order 
provided  further  that  the  trial  be  had  in  the  same  manner 
as  if  all  of  said  takings  had  been  in  one  proceeding.  On 
the  trial  of  the  consolidated  proceedings,  the  date  of  the 
first  taking,  June  21,  1944,  was  adopted  by  the  Honolulu 


3 

Plantation  Company  as  the  date  of  taking  in  all  thirteen 
condemnation  cases.  No  formal  objection  to  said  date  was 
raised  by  counsel  for  the  Government  and,  as  a  result,  June 
21,  1944,  is  to  be  considered  the  date  of  all  of  the  takings 
herein. 

Defendant,  Honolulu  Plantation  Company,  answered 
(R.  31,  64,  83,  106,  319,  350,  423)  alleging,  among  other 
things,  that  at  the  time  of  the  filing  of  the  several  petitions 
for  condemnation  and  for  many  years  prior  thereto,  the 
Honolulu  Plantation  Company  had  occupied  and  cultivated 
the  lands  taken  in  each  of  the  thirteen  proceedings  as 
integral  parts  of  a  sugar  plantation  operated  and  conducted 

j  by  it  at  Aiea  adjacent  to  Pearl  Harbor,  and  in  connection 

I  with  other  large  and  contiguous  tracts  situated  outside  the 
lands  described  in  each  petition  but  comprised  within  the 
said  Plantation  and  demised  to  said  Honolulu  Plantation 
Company  by  a  number  of  leases.  Defendant  alleged  further 

\  that  by  the  taking  of  the  said  lands  described  in  each  of 
said  petitions,  the  integrity  of  said  sugar  Plantation  was 

'  destroyed  and  the  unitary  value  of  the  leasehold  interests 
and  estates  of  the  Company  in  other  contiguous  tracts  of 
lands  was  greatly  impaired  and  diminished;  that  the  value 
of  the  physical  properties  remaining  after  the  takings  was 
greatly  depreciated  due  solely  to  the  severance  of  the  lands 
involved  in  these  takings  from  the  properties  operated  as 
a  unit  by  the  Company  as  a  sugar  plantation.  Wherefore, 
said  defendant  prayed  that  the  damages  suffered  by  reason 
of  the  taking  of  said  lands  and  properties  be  determined 
and  the  amount  awarded  and  paid  to  said  Honolulu  Plan- 
tation Company. 

A  jury-waived  trial  was  held  from  December  2,  1946,  to 
January  15,  1947,  inclusive,  except  for  recesses  for  the  holi- 
days and  for  other  reasons. 

The  Court  awarded  damages  upon  the  following  basis: 
1.  For  the  lands  and  improvements  owned  in  fee  by  the 
Honolulu  Plantation  Company— $38,988.00. 


2.  For  a  concrete  supply  ditch  constructed  upon  land 
leased  from  (1)  Bishop  Estate  and  (2)  the  Oahu  Railway 
&  Land  Co.-$15,585.00. 

3.  Severance  damages— $440,175.00— said  damages  being 
measured  upon  the  basis  of  440.175  acres  only,  the  Court 
finding  that  the  Honolulu  Plantation  Company  did  not 
have  such  an  estate  or  interest  in  the  595.01  acres  of  land 
held  under  the  Damon  lease  as  to  entitle  it  to  compensa- 
tion in  these  proceedings.    (R.  p.  503  et  seq.) 

On  February  3,  1948,  within  the  time  prescribed  by  law, 
the  United  States  of  America,  petitioner  in  the  Court 
below,  duly  filed  a  notice  of  appeal  to  this  Court  (R.  p. 
508)  and  on  the  same  date  the  Honolulu  Plantation  Com- 
pany duly  filed  a  notice  of  cross-appeal  to  this  Court  (R.  p. 
509) .  Said  appeal  and  said  cross-appeal  have  been  per- 
fected to  this  Court. 

The  jurisdiction  of  this  Court  is  invoked  under  the  pro- 
visions of  Section  128  of  the  Judicial  Code,  as  amended, 
now  28  U.S.C.  Sec.  1291. 

STATEMENT  OF  THE  CASE 

From  about  the  year  1899,  the  Honolulu  Plantation 
Company,  a  California  corporation,  operated  continuously 
a  sugar  plantation  on  the  Island  of  Oahu,  Territory  of 
Hawaii,  at  Aiea,  adjacent  to  Pearl  Harbor.  The  principal 
operations  of  the  enterprise  were  the  growing  of  sugar  cane 
and  the  processing  of  sugar  therefrom.  Because  it  leased 
all  but  a  very  small  portion  of  the  lands  used  in  its  opera- 
tions, it  was  known  in  Hawaii  as  a  leasehold  plantation. 
Upon  the  lands  so  held,  which  were  contiguous,  it  had  con- 
structed a  sugar  mill,  a  railroad  system,  a  system  of  roads, 
camps  for  its  employees,  wells,  pumps,  irrigation  systems, 
and  other  properties  which  formed  a  part  of  the  sugar 
plantation  enterprise.  The  sugar  mill  and  related  facilities 
and  the  principal  camps  for  employees  were  located  on 
lands  owned  in  fee  by  the  Company,  which  lands  were 


situated  almost  in  the  center  of  the  integrated  plantation. 
All  of  these  structures,  fixtures,  appurtenances,  and  im- 
provements were  necessary  to  the  maintenance  and  opera- 
tion of  a  plantation  for  the  growing  of  sugar  cane  and  the 
processing  of  the  cane  into  sugar.  All  of  these  properties 
were  part  of  a  single  integrated  property  and  were  operated 
as  a  unit  devoted  as  a  whole  to  the  raising  of  cane  and  the 
processing  of  that  cane  into  sugar.  The  mill,  railroads, 
roads,  camps,  wells,  pumps,  irrigation  systems  and  other 
properties  of  the  Company  were  constructed  and  built  to 
operate  a  36,000-ton  plantation. 

About  the  year  1939,  the  United  States  began  to  take 
properties  of  the  Honolulu  Plantation  Company  for  mili- 
tary and  naval  purposes.  These  properties  were  taken  piece- 
;  meal,  but  up  to  the  beginning  of  World  War  II  had  resulted 
'  in  bringing  the  plantation  down  to  about  a  21,000-ton  plan- 
;  tation.   As  a  result  of  the  needs  and  demands  of  the  Army 
j  and  Navy  caused  by  World  War  II,  the  Government  in 
I  these  present  proceedings  acquired  some   1,364.35  acres, 
more  or  less,  formerly  held  under  lease  or  in  fee  by  the 
cross-appellant  of  which  1,087.59  acres  were  sugar  cane  land 
devoted  to  the  purpose  of  raising  sugar  cane.  As  a  result  of 
'  these  takings,  the  cane  acreage  of  the  Company  was  reduced 
I  from  about  4,397.34  acres  to  approximately  3,309.75  acres, 
and  it  was  reduced  from  a  21,000-ton  to  about  a  15,000- 
ton  sugar  plantation. 

As  a  result  of  the  takings  in  these  proceedings,  the  physi- 
cal properties  of  the  Honolulu  Plantation  Company  re- 
maining after  the  takings  were  greatly  depreciated  in  value 
due  solely  to  the  severance  of  the  lands  involved  in  these 
takings  from  the  properties  operated  as  a  unit  by  the  Com- 
pany as  a  sugar  plantation.  The  market  value  of  all  of  the 
I  real  properties  of  the  Company  held  before  the  takings 
and  forming  the  integrated  enterprise  owned  and  con- 
ducted by  cross-appellant  was  far  higher  than  the  market 
value  or  the  fair  value  of  the  real  property  of  said  inte- 
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grated  unit  remaining  after  the  takings.  The  difference 
between  those  values  is  the  amount  the  Company  suffered 
in  damages  by  reason  of  the  severance. 

The  District  Court  in  its  decision  awarded  severance 
damages  to  the  Honolulu  Plantation  Company  upon  the 
basis  of  SI, 000  per  acre  for  440.175  acres,  or  a  total  of 
$440,175.  The  Court  did  not  award  severance  damages 
in  connection  with  the  595.01  acres  of  land  held  under 
the  Damon  title  on  the  theory  that  the  Company  did  not 
have  an  estate  or  interest  in  those  lands  which  would  en- 
title it  to  compensation  in  these  proceedings. 

The  principal  question  presented  on  this  cross-appeal 
is  whether  or  not  cross-appellant  possessed  such  a  property 
interest  in  the  Damon  lands  as  to  entitle  it  to  just  com- 
pensation by  way  of  severance  damages  under  the  Consti- 
tution of  the  United  States. 

SPECIFICATIONS  OF  ERROR 

1.  The  District  Court  erred  in  finding  that  appellant 
Honolulu  Plantation  Company  did  not  have  such  a  prop- 
erty interest  in  the  land  held  by  it  under  the  Damon  title 
as  to  entitle  it  to  just  compensation  by  way  of  severance 
damages  under  the  5th  Amendment  of  the  Constitution 
of  the  United  States. 

2.  The  District  Court  erred  in  not  finding  that  appellant 
Honolulu  Plantation  Company  was  entitled  to  just  com- 
pensation for  severance  damages  suffered  by  said  Company, 
through  the  taking  of  said  Company's  property  interest  in 
595.01  acres  of  cane  land  held  by  it  under  those  certain 
agreements  executed  by  and  between  the  Trustees  of  the 
Damon  Estate  and  said  Company. 

3.  The  District  Court  erred  in  not  awarding  appellant 
Honolulu  Plantation  Company  the  amount  of  $595,010  as 
just  compensation  for  severance  damages  suffered  by  said 
Company  through  the  taking  of  said  Company's  property 
interest  in  595.01  acres  of  cane  land  held  by  it  under  those 
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certain  agreements  executed  by  and  between  the  Trustees 
of  the  Damon  Estate  and  said  Company. 

4.  The  District  Court  erred  in  not  awarding  said  Com- 
pany the  amount  of  $1,035,185  as  severance  damages. 

QUESTIONS  INVOLVED 

1.  Does  the  Honolulu  Plantation  Company  have  such  a 
property  interest  in  the  land  held  by  it  under  those  certain 
agreements  executed  by  and  between  the  Trustees  of  the 
Damon  Estate  and  said  Company  as  to  entitle  the  latter  to 
just  compensation  by  way  of  severance  damages  under  the 
Fifth  Amendment  of  the  Constitution  of  the  United  States? 

2.  Is  the  Honolulu  Plantation  Company  entitled  to  just 
compensation  in  the  amount  of  $595,010  for  severance  dam- 
ages suffered  by  it  through  the  taking  of  its  property  interest 
in  595.01  acres  of  cane  land  held  by  it  under  those  certain 
agreements  executed  by  and  between  the  Trustees  of  the 
Damon  Estate  and  said  Company? 

SUMMARY  OF  ARGUMENT 

1.  Where  real  property  is  condemned  by  the  sovereign, 
a  person  other  than  the  owner  of  the  fee  is  entitled  to  com- 
pensation if  he  possesses  an  "interest"  or  "estate"  in  the 
land.  By  virtue  of  those  certain  agreements  executed  by 
and  between  the  Honolulu  Plantation  Company  and  the 
Trustees  of  the  Damon  Estate,  the  Honolulu  Plantation 
Company  held  a  lease,  or  in  the  alternative,  an  agreement 
to  lease  in  connection  with  the  Damon  lands  and  thus  owned 
such  a  property  interest  in  said  lands  as  to  entitle  it  to  just 
compensation. 

2.  Where  a  part  of  a  tract  of  land  is  taken  for  public  use, 
the  just  compensation  to  which  the  owner  of  an  interest 
therein  is  entitled  includes  the  damages  to  the  remainder  of 
the  tract  resulting  from  the  taking,  in  addition  to  the  value 
of  the  land  taken.  As  a  result  of  the  takings  in  these  pro- 
ceedings, the  physical  properties  of  the  Honolulu  Plantation 
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Company  remaining  after  the  takings  were  depreciated 
in  value  because  of  the  severance  of  the  lands  taken  from 
the  properties  operated  as  a  unit  by  the  Plantation.  The 
difference  between  the  market  value  of  all  of  the  real 
properties  of  the  Company  held  before  the  takings  and  form- 
ing the  integrated  enterprise  owned  and  conducted  by  the 
Company  and  the  market  value  of  the  same  property  re- 
maining after  the  takings  is  the  amount  the  Company  suf- 
fered in  damages  by  reason  of  the  severance. 

ARGUMENT 

I. 

THE  DISTRICT  COURT  ERRED  IN  FINDING  THAT  THE 
HONOLULU  PLANTATION  COMPANY  DID  NOT  HAVE 
SUCH  A  PROPERTY  INTEREST  IN  THE  LAND  HELD  BY 
IT  UNDER  THE  DAMON  TITLE  AS  TO  ENTITLE  IT  TO 
JUST  COMPENSATION  BY  WAY  OF  SEVERANCE  DAMAGES 
UNDER  THE  FIFTH  AMENDMENT  OF  THE  CONSTITU- 
TION OF  THE  UNITED  STATES.  (Statement  of  Points  on| 
which  Cross-Appellant  intends  to  rely  on  Cross-Appeal,  Point  (1)' 
Record  p.  516.) 

Under  the  date  of  June  27,  1927,  a  written  indenture  of 
lease  was  entered  into  by  and  between  the  Trustees  of  the 
Damon  Estate  and  Honolulu  Plantation  Company  (Ex.  9K,| 
R.  p.   1513) .    The  term  of  said  lease  was  for  a  period  of  I 
fifteen  years  from  January  1,  1929,  and  consequently  said! 
term  expired  on  December  31,   1943.    By  a  letter  dated; 
October  18,  1940,  more  than  three  years  prior  to  the  expira-1 
tion  of  the  lease  referred  to  above,  the  Trustees  of  thej 
Damon  Estate  offered  to  lease  certain  areas  of  land,  therein  | 
more  particularly  set  forth,  to  the  Honolulu  Plantation; 
Company  upon  certain  conditions  for  a  term  of  ten  years 
from  the  expiration  of  the  then  current  lease   (Ex.  9K,  R. 
p.  1513) .    This  communication,  it  is  to  be  noted,  recites] 
in  detail  the  proposed  agreement  between  the  parties.  The 
letter  clearly  states  an  offer  by  the  Trustees  of  the  Damon 
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Estate  to  presently  demise  the  property  upon  terms  therein 
set  forth  which  are  both  comprehensive  and  definite. 

By  a  letter  dated  October  21,  1940  (Ex.  9K,  R.  p.  1513) , 
C.  Brewer  &  Company,  acting  as  agent  for  the  Honolulu 
Plantation  Company,  accepted  the  offer  contained  in  the 
communication  from  the  Trustees  of  the  Damon  Estate. 
It  is  the  position  of  the  Honolulu  Plantation  Company  that 
the  above  mentioned  letters  of  offer  and  acceptance  con- 
stitute a  contract.  Whether  or  not  such  a  contract  be  con- 
sidered as  a  lease  or  agreement  to  lease  is  immaterial  insofar 
as  the  rights  of  the  Honolulu  Plantation  Company  to  re- 
cover in  these  consolidated  proceedings  is  concerned.  To 
assist  the  Court  in  determining  whether  this  contract  is 
a  lease  or  an  agreement  to  lease,  we  shall  endeavor  to 
present  the  argument  in  favor  of  the  contract  constituting 
a  lease  and,  in  the  alternative,  in  favor  of  the  contract  con- 
stituting an  agreement  to  lease.  It  is  contended  that  which- 
ever view  is  taken  by  the  Court,  the  Honolulu  Plantation 
Company  is  entitled  to  recover  just  compensation  for  the 
interest  held  by  it  under  the  so-called  Damon  title,  which 
interest  was  taken  by  the  United  States  in  these  proceedings. 

1.  BY  VIRTUE  OF  CERTAIN  CORRESPONDENCE  BE- 
TWEEN THE  HONOLULU  PLANTATION  COMPANY 
AND  THE  TRUSTEES  OF  THE  DAMON  ESTATE,  THE 
COMPANY  HELD  A  LEASE  ON  THE  SO-CALLED  DAMON 
LANDS. 

There  is,  of  course,  a  real  distinction  between  a  lease 
and  an  agreement  to  lease  insofar  as  the  rights  and  liabilities 
of  the  parties  are  concerned. 

In  Thompson  on  Real  Property  (1940,  Vol.  3,  p.  293, 
Section  1214),  it  is  said: 

"Although  the  line  separating  present  leases  from 
agreements  for  a  future  demise  is  often  difficult  to 
distinguish,  there  is  a  marked  difference  in  the  rights 
of  the  parties  under  the  two  contracts.  By  a  lease  the 
lessee  acquires  an  estate  in  the  land,  by  an  agreement 
for  a  lease  he  merely  acquires  an  executory  right  to 
have  the  owner  convey  him  an  estate  for  breach  of 
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which  he  has  a  claim  for  damages  or  a  possible  right 
to  specific  performance  in  equity.  It  constitutes  an 
ambiguity  for  which  a  complaint  will  be  bad  on  de- 
murrer to  allege  an  agreement  for  a  lease  and  to  state 
contracts  which  constitute  an  actual  lease.  Whether 
an  instrument  is  a  lease  or  an  agreement  to  lease,  the 
owner  has  a  cause  of  action  if  the  other  party  refuses 
without  just  cause  to  perform  his  agreement." 

There  is  no  reason  to  believe  that  the  law  of  Hawaii  is 
not  in  accord  with  this  general  statement.  The  difficult 
question  arises,  however,  in  determining  whether  a  con- 
tract in  a  given  case  constitutes  a  lease  or  an  agreement  to 
lease.  The  answer  to  such  an  inquiry  depends  upon  the 
intent  of  the  parties  as  manifested  by  the  contract  between 
them. 

In  Thompson  on  Real  Property  (1940,  Vol.  3,  p.  293, 
Section  1215) ,  the  author  says: 

"The  intention  of  the  parties  as  manifested  by  the 
language  of  the  instrument  is  the  controlling  element 
in  determining  whether  it  is  a  lease  or  a  mere  execu- 
tory agreement.  The  test  of  intention  in  regard  to 
making  a  lease  or  an  agreement  to  lease  is  whether  the 
agreement  leaves  anything  incomplete.  If  it  does  not, 
it  may  operate  as  a  present  demise.  The  law  seems  to 
be  settled  that  when  an  agreement  leaves  nothing  to 
be  done  and  gives  the  lessee  an  immediate  right  to 
possession,  it  is  a  lease,  passing  a  present  estate  in  the 
land.  If  the  words  used  imply  an  immediate  demise, 
with  no  stipulation  for  a  further  lease,  the  term,  rent, 
and  manner  of  occupation  being  all  explicitly  stated, 
it  confers  all  the  rights  of  a  lessee  upon  the  contract- 
ing party.  In  every  case  where  an  agreement  has  been 
held  not  to  operate  by  passing  an  interest  but  to  rest 
in  contract,  there  has  been  either  an  express  agree- 
ment for  a  further  lease,  or  construing  the  agreement 
to  be  a  lease  in  praesenti  would  work  a  forfeiture,  or 
the  terms  have  not  been  fully  settled,  or  something 
further  was  to  be  done.  .  .  .  However,  where  there  were 
apt  words  of  present  demise,  and  the  tenant  went  into 
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possession  and  occupied  thereunder,  such  instrument 
has  been  construed  as  a  present  demise  rather  than  as 
an  agreement  for  a  lease,  notwithstanding  it  contained 
a  covenant  for  the  execution  of  a  more  perfect  and 
formal  lease." 

An  examination  of  the  correspondence  between  the 
parties  (Ex.  9K,  R.  p.  1513)  indicates  strongly  that  the 
parties  intended  a  present  demise  which  was  to  become 
effective  upon  the  termination  of  the  then  existing  lease. 
The  letters  of  October  18,  1940,  and  October  21,  1940,  form 
the  basis  of  an  agreement  which  identifies  and  describes  the 
property  to  be  leased  with  sufficient  definiteness.  The  term 
is  designated  and  the  rental  is  specified.  All  of  the  elements 
necessary  to  the  validity  of  a  lease  are  present  in  the  agree- 
ment. It  has  been  held  that  where  a  lessee  has  entered 
into  possession  and  occupied  premises  under  an  instrument 
which  is  ambiguous,  the  Courts  will  consider  the  acquies- 
cence of  the  lessor  and  give  effect  to  the  instrument  as  a 
present  demise.  Jackson  Ex.  Dem.  Livingston  v.  Kissel- 
brack,  10  Johns.  (N.Y.)  336,  6  Am.  Dec.  341.  It  has  also 
been  held  that  such  an  entry  and  occupation  is  strong  evi- 
dence that  the  parties  intended  a  present  demise.  Hallett 
V.  Wylie,  3  Johns.  (N.Y.)  44,  3  Am.  Dec.  457.  The  Hono- 
lulu Plantation  Company  continued  in  possession  of  the 
premises  after  the  expiration  of  the  1927  lease,  paying  the 
rentals  set  forth  in  the  letter  agreement  and  complying  in 
all  other  respects  with  the  new  agreement  as  set  forth  in 
the  correspondence  indicated  above. 

Mr.  P.  E.  Spalding,  attorney-in-fact  for  Honolulu  Planta- 
tion Company  and  president  of  C.  Brewer  &  Company,  who 
was  instrumental  in  the  negotiation  of  the  new  lease,  testi- 
fied that  he  believed  that  the  Honolulu  Plantation  Com- 
pany had  a  lease  on  the  Damon  lands  in  question  by  virtue 
of  the  exchange  of  letters  referred  to  above.  (R.  p.  1113, 
et  seq.) 
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The  only  real  question  presented  is  in  connection  with 
the  statements  contained  in  the  letters  in  Exhibit  9K  with 
respect  to  the  execution  of  a  formal  lease  at  a  future  time. 
It  may  be  true  that  the  fact  that  the  parties  contemplate  the 
execution  of  a  formal  lease  in  the  future  may  show  that 
the  agreement  is  a  contract  for  a  lease  rather  than  a  lease 
itself.  But  it  is  submitted  to  the  Court  that  this  is  not 
necessarily  so,  especially,  as  in  this  case,  where  the  facts 
indicate  that  the  parties  intend  that  the  agreement  shall 
operate  as  a  lease. 

In  the  case  of  Wong  Kwai  v.  Dominis,  13  Haw.  471,  the 
question  presented  to  the  Court  was  whether  a  certain  lease 
was  an  offer  to  lease  the  land  and,  if  so,  whether  the  offer 
was  accepted  and  the  legal  effect  of  such  acceptance.  The 
letter  containing  the  offer  of  lease  included  a  statement 
that,  if  the  offer  were  accepted,  the  offeror  would  imme- 
diately draw  up  a  formal  document  at  a  future  date. 

The  Court,  in  affirming  the  decree  of  the  lower  court 
granting  the  specific  performance  of  the  agreement,  said 
as  follows: 

"The  fact  that  a  formal  lease  was  contemplated  did 
not  prevent  the  letter  and  the  acceptance  of  its  terms 
from  constituting  a  final  binding  contract,  the  pre- 
paring and  signing  of  the  lease  being  merely  in  execu- 
tion of  the  contract. ..." 

At  the  time  of  the  takings  involved  herein,  the  Honolulu 
Plantation  Company  was  in  possession  of  the  premises 
under  what  it  considered  to  be  a  valid  lease.  The  Com- 
pany was  paying  a  different  and  higher  rent  than  was  pro- 
vided for  in  the  1927  lease.  (R.  p.  1202.)  All  of  the  other 
covenants  in  the  new  agreement  were  being  carried  out  in 
accordance  with  the  understanding  between  the  parties. 
Substantial  expenditures  were  made  on  the  Damon  lands  in 
reliance  on  the  validity  of  the  lease.  (R.  p.  1202.)  In  view 
of  these  facts,  it  is  submitted  that  it  was  the  intention  of 
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the  parties  that  the  agreement  was  to  constitute  a  lease  of 
the  premises. 

The  District  Court  allowed  severance  damages  on  440.175 
acres  of  land  on  the  theory  that  the  Company  had  a  sub- 
stantial leasehold  estate  in  said  lands.  (R.  p.  496.)  The 
Court  expressly  dismissed  from  consideration  the  595.01 
acres  of  land  held  under  the  so-called  "Damon  Lease"  be- 
cause the  Court  found  that  on  June  21,  1944,  the  date  of 
the  takings,  the  Honolulu  Plantation  Company  did  not 
have  such  an  interest  in  the  lands  held  under  the  Damon 
title  as  to  entitle  it  to  severance  damages.  (R.  p.  503.)  If 
the  contract  constituted  a  lease  of  the  Damon  lands,  it 
seems  clear  that  the  Honolulu  Plantation  Company  would 
be  entitled  to  compensation  for  the  595.01  acres  here  in- 
volved on  the  same  basis  as  the  award  made  by  the  Court 
for  severance  damages  in  connection  with  the  taking  of  the 
440.175  acres  of  land;  i.e.,  at  the  rate  of  $1000  per  acre. 

The  Court  is  referred  to  Paragraphs  II  and  III  of  this 
brief  for  the  argument  of  the  general  theory  on  which  the 
Company's  case  for  severance  damages  for  all  of  the  lease- 
hold lands  is  based. 

2.  IN  THE  ALTERNATIVE,  BY  VIRTUE  OF  CERTAIN  COR- 
RESPONDENCE BETWEEN  THE  HONOLULU  PLAN- 
TATION COMPANY  AND  THE  TRUSTEES  OF  THE 
DAMON  ESTATE,  THE  COMPANY  HELD  AN  AGREE- 
MENT TO  LEASE  ON  THE  SO-CALLED  DAMON  LANDS. 

It  is  submitted  to  the  Court  that  even  if  it  be  assumed 
that  the  letters  of  October  18,  1940,  and  October  21,  1940 
(Exhibit  9K,  R.  p.  1513),  constitute  a  contract  to  lease 
rather  than  a  lease  itself,  the  Honolulu  Plantation  Com- 
pany is  entitled  to  recover  just  compensation  for  severance 
damages  suffered  by  the  Company  by  virtue  of  the  taking 
of  its  property  interest  in  595.01  acres  of  cane  land  held 
by  it  under  those  certain  agreements  executed  by  and  be- 
tween the  Trustees  of  the  Damon  Estate  and  the  Honolulu 
Plantation  Company. 


As  a  general  rule,  where  property  is  condemned  by  the 
sovereign  for  a  public  use,  a  person  other  than  the  owner 
of  the  fee  is  not  entitled  to  compensation  unless  he  pos- 
sesses an  "interest"  or  "estate"  in  the  land  as  distinguished 
from  a  purely  contractual  right.  If  a  claimant  is  the  holder 
of  a  life  estate,  a  term  for  year  or  other  recognized  interest 
in  land  taken  in  the  eminent  domain  proceedings,  there  is, 
of  course,  no  question  concerning  his  right  to  share  in  the 
award.  The  real  problem  arises  where  the  interest  in  land 
does  not  come  within  any  of  the  usual  and  customary  classifi- 
cations of  interests  or  estates  in  land  and  more  specifically 
where  the  particular  interest  is  less  than  an  estate  for  years. 

It  is  the  contention  of  the  appellant  herein  that  by  virtue 
of  the  contract  to  lease  with  respect  to  the  Damon  Tract, 
it  possessed  an  interest  or  estate  in  land  which  had  a  direct 
and  concrete  connection  with  the  land  condemned  and 
that  it  is  entitled  to  compensation  for  the  taking  of  such 
interest.  So  far  as  we  have  been  able  to  determine,  the 
question  as  to  whether  a  contract  to  lease  confers  an  interest 
or  right  sufficiently  related  to  land  to  entitle  the  owner 
thereof  to  compensation  has  never  been  presented  to  a 
court  for  adjudication.  It  is  believed,  however,  that  when 
the  suggested  theory  is  examined  in  the  light  of  recent 
decisions  of  the  Circuit  Courts  of  Appeal  and  the  U.  S. 
Supreme  Court,  the  Court  will  conclude  that,  under  the 
circumstances  of  the  present  case,  the  possessor  of  such  a 
right  is  entitled  to  compensation. 

The  basic  principle  underlying  the  law  of  eminent  do- 
main is  best  illustrated  by  the  words  set  forth  in  the  Fifth 
Amendment  to  the  United  States  Constitution:  ".  .  .  nor 
shall  private  property  be  taken  for  public  use,  without  just 
compensation." 

In  commenting  upon  the  use  of  the  word  "property," 
Professor  Hohfeld  remarks  as  follows: 
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"Both  with  lawyers  and  with  laymen  this  term  has 
no  definite  or  stable  connotation.  Sometimes  it  is 
employed  to  indicate  the  physical  object  to  which 
various  legal  rights,  privileges,  etc.,  relate;  then  again 
—  with  far  greater  discrimination  and  accuracy  —  the 
word  is  used  to  denote  the  legal  interest  (or  aggregate 
of  legal  relations)  appertaining  to  such  physical  ob- 
ject. Frequently  there  is  a  rapid  and  fallacious  shift 
from  the  one  m.eaning  to  the  other.  At  times,  also,  the 
term  is  used  in  such  a  'blended'  sense  as  to  convey  no 
definite  meaning  whatever."^ 

It  seems  evident  that  the  writer  is  suggesting  the  use 
of  two  entirely  different  concepts,  one  physical,  involving 
the  conception  of  property  as  a  physical  object,  and  the 
other  a  mental  concept,  concerned  with  the  legal  relations 
of  persons  in  exercising  control  over  physical  objects.  The 
history  of  eminent  domain  law  in  the  United  States  illus- 
trates very  clearly  the  transition  from  a  purely  physical 
conception  of  property  to  the  conception  of  property  as  a 
word  expressing  every  species  of  right  and  interest  which 
may  be  enjoyed  by  a  person  in  connection  with  property 
and  upon  which  it  is  possible  to  put  a  money  value. 

To  show  the  changing  concepts  regarding  eminent  do- 
main law  held  by  the  courts  over  a  period  of  years,  we  shall 
refer  briefly  to  a  number  of  cases. 

Illustrative  of  the  purely  physical  concept  of  the  eminent 
1  domain  process  is  the  following  excerpt  from  the  case  of 
i  Monongahela  Navigation  Co.  v.  Coons,  6  Watts  &  S.,  101 
(Pa.  1843)  : 

"Now,  it  cannot  be  said  that  the  plaintiff's  mill  was 
taken  or  applied,  in  any  legitimate  sense,  by  the  State, 
or  by  the  company  invested  with  its  power;  nor  can  it 
be  said  he  was  deprived  of  it.  .  .  .  It  is  true,  that  a 
nuisance  by  flooding  a  man's  land  was  originally  con- 
sidered so  far  a  species  of  ouster,  that  he  might  have 


1  Hohfeld,  Fundamental  Legal  Conceptions  as  Applied  in  Judi- 
cial Reasoning  and  other  legal  essays.  (1923)  p.  28. 


16 

had  remedy  for  it  by  assize  of  novel  disseisin,  or  assize 
of  nuisance,  at  his  election;  but  we  are  not  to  suppose 
that  the  framers  of  the  Constitution  meant  to  entangle 
their  meaning  in  the  mazes  of  the  jus  antiquum.  It 
was  aptly  said  by  Chief  Justice  Tilghman,  in  The 
Farmers'  and  Mechanics'  Bank  v.  Smith  (3  Serg.  &: 
Rawle  69) ,  that  conventions  to  regulate  the  conduct 
of  nations  are  not  to  be  interpreted  like  articles  of 
agreement  at  the  common  law;  and  that  where  multi- 
tudes are  to  be  affected  by  the  construction  of  an 
instrument,  great  regard  should  be  paid  to  the  spirit 
and  intention.  And  the  reason  for  it  is  an  obvious  one. 
A  constitution  is  made,  not  particularly  for  the  inspec- 
tion of  lawyers,  but  for  the  inspection  of  the  million, 
that  they  may  read  and  discern  in  it  their  rights  and 
their  duties;  and  it  is  consequently  expressed  in  the 
terms  that  are  most  familiar  to  them.  Words,  there- 
fore, which  do  not  of  themselves  denote  that  they  are 
used  in  a  technical  sense,  are  to  have  their  plain,  popu- 
lar, obvious,  and  natural  meaning;  and,  applying  this 
rule  to  the  context  of  the  Constitution,  we  have  no 
difficulty  in  saying  that  the  State  is  not  bound  beyond 
her  will  to  pay  for  property  which  she  has  not  taken 
to  herself  for  the  public  use."- 

In  another  early  decision  in  which  the  court  denied  com- 
pensation where  the  claimant  sought  damages  for  the  loss 
suffered  by  the  construction  of  a  railroad  adjacent  to  his 
land,  the  court  remarked: 

"The  prohibition  of  the  constitution  is  against  tak- 
ing private  property  without  compensation,  and  not 
against  injuries  to  such  property,  where  it  is  not  taken. 
In  this  case,  the  private  property  of  the  plaintiffs  is 
not  taken  by  the  defendants;  but  the  whole  allegation 
is,  that  it  is  injured  by  erections  in  its  vicinity;  and  the 
plaintiffs  have  not,  therefore,  any  claim  to  have  their 
damages  ascertained  and  paid  for  before  such  erections 
shall  be  constructed  or  used."^ 


2  To  be  distinguished  from  the  case  of  Monongahela  Nav.  Co. 
V.  U.  S.,  148  U.S.  312,  37  L.  Ed.  463. 

3  Drake  v.  Hudson  River  R.  Co.,  7  Barb.  508,  559  (N.Y.)  1849. 
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The  gradual  abandonment  of  the  physical  concept  is  well 
illustrated  by  the  case  of  Thompson  v.  Androscoggin  Co., 
54  N.H.  545   (1874),  in  which  the  court  said: 

"Property  in  land  must  be  considered,  for  many  pur- 
poses, not  as  an  absolute,  unrestricted  dominion,  but 
as  an  aggregation  of  qualified  privileges,  the  limits  of 
which  are  prescribed  by  the  equality  of  rights,  and 
the  correlation  of  rights  and  obligations  necessary  for 
the  highest  enjoyment  of  land  by  the  entire  community 
of  proprietors.  .  .  .  Property  is  taken,  when  any  one  of 
those  proprietary  rights  is  taken,  of  which  property 
consists." 

In  recent  years  the  problem  of  the  proper  concept  to  be 
adopted  by  the  courts  has  been  raised  in  connection  with 
eminent  domain  proceedings  involving  the  question  as  to 
what  parties  possessed  property  interests  entitling  them  to 
compensation.  It  seems  clear  that  the  basic  question  in- 
volved in  such  cases  is  whether  or  not  the  claimant  pos- 
sesses an  "interest"  or  "estate"  in  land  sufficient  to  entitle 
him  to  compensation. 

In  the  case  of  U.  S.  v.  531/^  Acres  of  Land,  139  F.  2nd, 
244  (1943)  the  Government  took  title  to  certain  lands  by 
condemnation  proceedings.  The  mortgagee  of  the  lease- 
hold possessed  a  right  of  redemption  under  a  statute  per- 
mitting redemption  after  the  termination  of  a  lease.  It  was 
contended  that  with  title  vested  in  the  United  States,  the 
mortgagee  was  not  the  owner  of  any  estate  or  interest  in  or 
lien  upon  the  premises,  having  only  a  statutory  right  to 
redeem  on  a  certain  date.  It  was  argued  that  it  was  merely 
privileged  to  enter  into  a  contractual  relationship  as  a 
tenant  of  the  city  and  was  not  the  owner  of  a  compensable 
property  right.  In  answer  to  this  contention,  the  court  re- 
marked as  follows: 

"...  We  see  no  reason  to  grope  about  in  the  mys- 
terious world  of  'estates'  and  'interests  not  estates.'  The 
law  of  New  York  has  put  the  matter  on  a  very  prac- 
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tical  basis:  a  right  with  respect  to  property  taken  in 
condemnation  may  be  so  remote  or  incapable  of  val- 
uation that  it  will  be  disregarded  in  awarding  compen- 
sation; otherwise  it  w^U  not  be  disregarded  ..." 

In  Brooklyn  Eastern  District  Terminal  v.  New  York, 
139  F.  2nd  1007  (1944) ,  the  question  presented  to  the 
court  was  whether  the  Brooklyn  Terminal  possessed  an 
interest  in  land  by  virtue  of  a  contract  it  had  with  the  City 
of  New  York  for  purposes  of  providing  a  freight  terminal 
for  the  City's  market  as  to  entitle  it  to  share  in  the  award 
made  to  the  City  upon  the  condemnation  of  the  market 
by  the  Government.  Under  the  terms  of  the  agreement 
between  the  parties,  the  Terminal  was  to  operate  the  freight 
terminal  at  the  market  for  a  period  of  ten  years  with  a 
right  of  renewal  for  an  additional  ten  years  and  at  the 
termination  of  the  agreement,  the  facilities  were  to  become 
the  property  of  the  City. 

In  the  words  of  the  court: 

".  .  .  It  is  clear  that  unless  petitioner's  rights  and 
privileges  here  amount  to  an  estate  or  interest  in  the 
lands  within  the  statutory  meaning  it  is  not  entitled 
to  share  in  the  award,  whatever  possible  claims  it 
might  conceivably  have  in  some  other  forum  on  the 
basis  of  a  frustrated  contract  or  otherwise.  Cf.  New 
York  Telephone  Co.  v.  United  States,  2  Cir,  136  F. 
(2d)  87;  Omnia  Commercial  Co.  v.  United  States, 
261  US  502,  43  S  Ct  437,  67  L  ed  773.  If,  therefore, 
the  district  court  is  correct  that  petitioner  had  only 
a  contract  with  respondent  making  it  respondent's 
agent  to  supply  freight  facilities  to  the  Market,  then 
the  denial  to  it  of  a  share  in  the  award  was  correct ..." 

The  court,  citing  with  approval  the  case  of  United  States 
V.  531/4  Acres  of  Land,  supra,  held  that  the  above  mentioned 
contract  was  sufficient  to  create  a  substantial  interest  in 
the  land  entitling  the  claimant  to  share  in  the  award  made 
to  the  owner  upon  the  condemnation  of  the  land  by  the 
United  States. 
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In  United  States  v.  Creneral  Motors  Corporation,  323  U.S. 
373,  89  L.  Ed.  311,  the  court  said: 

"The  critical  terms  are  'property,'  'taken'  and  'just 
compensation.'  It  is  conceivable  that  the  first  was 
used  in  its  vulgar  and  untechnical  sense  of  the  physical 
thing  with  respect  to  which  the  citizen  exercises  rights 
recognized  by  law.  On  the  other  hand,  it  may  have 
been  employed  in  a  more  accurate  sense  to  denote 
the  group  of  rights  inhering  in  the  citizen's  relation 
to  the  physical  thing,  as  the  right  to  possess,  use  and 
dispose  of  it.  In  point  of  fact,  the  construction  given 
the  phrase  has  been  the  latter.  When  the  sovereign 
exercises  the  power  of  eminent  domain  it  substitutes 
itself  in  relation  to  the  physical  thing  in  question  in 
place  of  him  who  formerly  bore  the  relation  to  that 
thing,  which  we  denominate  ownership.  In  other 
words,  it  deals  with  what  lawyers  term  the  individual's 
'interest'  in  the  thing  in  question.  That  interest  may 
comprise  the  group  of  rights  for  which  the  short- 
hand term  is  'a  fee  simple'  or  it  may  be  the  interest 
known  as  an  'estate  or  tenancy  for  years,'  as  in  the 
present  instance.  The  constitutional  provision  is  ad- 
dressed to  every  sort  of  interest  the  citizen  may  possess. 

"In  its  primary  meaning,  the  term  'taken'  would 
seem  to  signify  something  more  than  destruction,  for 
it  might  well  be  claimed  that  one  does  not  take  what 
he  destroys.  But  the  construction  of  the  phrase  has 
not  been  so  narrow.  The  courts  have  held  that  the 
deprivation  of  the  former  owner  rather  than  the  accre- 
tion of  a  right  or  interest  to  the  sovereign  constitutes 
the  taking.  Governmental  action  short  of  acquisition 
of  title  or  occupancy  has  been  held,  if  its  effects  are  so 
complete  as  to  deprive  the  owner  of  all  or  most  of 
his  interest  in  the  subject  matter,  to  amount  to  a 
taking." 

In  the  case  of  Monongahela  Navigation  Co.  v.  United 
States,  148,  U.S.  312,  37  L.  Ed.  463,  the  court  said: 

".  .  .  Our  conclusions  are,  that  the  Navigation  Com- 
pany rightfully  placed  this  lock  and  dam  in  the  Monon- 
gahela river;  that,  with  the  ownership  of  the  tangible 
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property,  legally  held  in  that  place,  it  has  a  vested 
franchise  to  receive  tolls  for  its  use;  that  such  fran- 
chise was  as  much  a  vested  right  of  property  as  the 
ownership  of  the  tangible  property;  that  the  right 
of  the  national  government,  under  its  grant  of  power 
to  regulate  commerce,  to  condemn  and  appropriate 
this  lock  and  dam  belonging  to  the  Navigation  Com- 
pany, is  subject  to  the  limitations  imposed  by  the  5th 
Amendment,  that  private  property  shall  not  be  taken 
for  public  uses  without  just  compensation;  that  just 
coinpensation  requires  payment  for  the  franchise  to 
take  tolls,  as  well  as  for  the  value  of  the  tangible  prop- 
erty; and  that  the  assertion  by  Congress  of  its  pur- 
pose to  take  the  property  does  not  destroy  the  state 
franchise."    (Italics  supplied.) 

It  is  submitted  that  the  test  adopted  by  the  courts  in 
the  above  mentioned  cases  in  determining  the  right  of  a 
claimant  to  recover  is  based  on  the  question  as  to  whether 
the  right  taken  in  condemnation  is  capable  of  valuation. 
If  the  claimant  has  been  damaged  by  the  taking  of  his  in- 
terest with  respect  to  real  property  and  such  damage  is 
capable  of  valuation,  he  is  entitled  to  share  in  the  com- 
pensation. Where  a  claimant's  interest  is  manifested  by 
a  contract  for  a  lease,  it  seems  clear  that  he  is  entitled  to 
share  in  the  award  and  it  is  immaterial  whether  such  com- 
pensation is  paid  on  the  theory  that  every  person  having  an 
estate  or  interest  at  law  or  in  equity  in  the  land  taken  is 
entitled  to  share  in  the  award  or  on  the  theory  that  the 
taking  of  the  leasehold  by  the  Government  resulted  in  the 
appropriation  or  frustration  of  the  contract  itself. 

It  seems  clear  that  the  agreement  to  lease  in  the  instant 
case  could  have  been  specifically  enforced  on  the  well- 
recognized  theory  that  the  proposed  lessee  is  to  be  regarded 
in  equity  as  the  holder  of  a  lease  under  the  terms  set  forth 
in  the  agreement.  In  code  jurisdictions  where  the  distinc 
tion  between  equitable  and  common  law  remedies  has  beer 
abolished,  it  has  been  held  that  for  all  practical  purpose; 
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the  proposed  tenant  actually  holds  under  the  contemplated 
lease.  Weed  v.  Lindsay,  88  Ga.  686,  15  S.E.  836;  Interna- 
tional Harvester  Co.  v.  Shreveport  Nu-Grape  Bottling  Co., 
13  La.  App.  222,  127  So.  47.  During  the  term  and  so  long 
as  the  Honolulu  Plantation  Company  was  not  in  default, 
the  lessor  would  not  be  able  to  maintain  an  ejectment  pro- 
ceeding against  the  Company.  Thus,  the  Honolulu  Plan- 
tation Company  possessed  a  continuing  right  to  use  the 
lands  in  question  for  the  purpose  of  growing  sugar  cane 
just  as  though  it  had  a  formal  lease  on  the  premises. 

While  it  is  conceded  that  under  the  Fifth  Amendment, 
the  Government  has  virtually  unlimited  power  to  take 
property  for  public  use,  the  owner  thereof  must  be  com- 
pensated for  his  interest  in  the  lands  taken. 

The  Court's  attention  is  directed  to  the  following  ex- 
cerpt from  the  case  of  U.  S.  v.  9.94  Acres  of  Land,  in  City 
of  Charleston,  51  F.  Supp.  478   (1943)  : 

".  .  .  After  all,  the  intent  of  the  Fifth  Amendment  to 
the  Constitution  is  that  while  the  government  has 
power,  with  practically  no  limitation,  to  take  prop- 
erty, nevertheless,  the  owner  is  to  be  treated  fairly 
and  his  rights  maintained.  It  is  the  duty  of  a  court 
to  attempt  as  nearly  as  possible  to  put  the  owner  in 
as  good  a  place  as  he  was  before  the  taking.  In  my 
opinion  he  is  entitled  to  receive  a  definite  fixed  pay- 
ment representing  the  value  of  his  property  at  the 
time  of  the  taking.  If  this  taking  be  of  a  fee  simple 
title  the  rules  under  which  to  ascertain  the  compensa- 
tion are  well  fixed  and  known.  See  particularly  United 
States  V.  Miller,  supra.  On  the  other  hand,  if  the 
estate  is  anything  less,  then  it  is  a  question  of  fact  for 
the  jury  to  give  due  consideration  to  what,  if  any- 
thing, is  left  to  the  land  owner,  and  when  it  has  found 
a  value  of  that  it  should  be  deducted  from  the  full 
value  of  a  fee  simple  title.  This  to  me  more  nearly 
approaches  a  definition  of  just  compensation  and  fair 
dealing  with  an  owner  than  any  other  suggestions  that 
have  been  made. 
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"It  may  be  suggested  that  the  government  should 
not  be  put  to  the  jeopardy  and  risk  o£  a  finding  which 
might  be  in  part  speculative  because  of  the  uncer- 
tainty of  all  the  conditions  surrounding  the  taking  of 
the  property.  The  same  argument  applies  with  equal 
force  to  the  owner.  And  since  it  is  the  government 
which  has  determined  to  take  the  property  and  has 
determined  the  state  in  and  manner  of  taking,  if  either 
party  is  to  run  the  risk  of  a  loss  because  of  changes  in 
the  future,  it  would  seem  to  be  just  that  this  be  as- 
sumed by  the  party  who  is  in  control  of  and  has  deter- 
mined the  status  of  the  case.  .  .  ." 

It  appears  to  be  well  settled  that  valid  contracts  are 
property  protected  by  the  Fifth  Amendment  and  that  in  the 
event  they  are  appropriated  by  eminent  domain  proceed- 
ings, the  owner  is  entitled  to  just  compensation  therefor. 
Brooks-Scanlon  Co.  v.  United  States,  265  U.S.  106,  68  L.  Ed. 
934   (1924). 

Similarly,  it  would  appear  that  the  appropriation  or 
frustration  of  contract  rights  incidental  to  the  taking  of 
other  property  may  be  compensable  if  the  contract  is  re- 
lated directly  to  the  land  taken.  A.  W.  Duckett  6'  Co.  v. 
United  States,  266  U.S.  149,  69  L.  Ed.  216. 

In  conclusion,  it  is  submitted  to  the  Court  that  the  mod- 
ern concept  of  property  rights  as  enunciated  in  the  Brook- 
lyn Terminal  case.  United  States  v.  53 14  Acres  of  Land, 
General  Motors  case,  and  others  requires  the  payment  of 
just  compensation  where  contract  rights  are  taken  in  an 
eminent  domain  proceeding.  At  the  time  of  the  takings  in 
the  present  case,  the  Honolulu  Plantation  Company  was 
in  possession  of  the  premises  under  at  least  a  contract  to 
lease.  The  Company  was  paying  rentals  in  accordance  with 
the  terms  of  the  agreement.  It  had  made  substantial  ex- 
penditures on  its  plant  as  a  whole,  and  on  the  Damon  lands 
in  particular,  in  reliance  on  the  validity  of  the  lease.  The 
takings  by  the  Government  in  this  proceeding  resulted  in 
the  appropriation  and/or  frustration  of  that  contract  to 
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lease.  Under  the  authorities  set  forth  above,  the  Honolulu 
Plantation  Company  as  the  owner  of  a  contract  right  di- 
rectly related  to  the  lands  taken  is  entitled  to  compensa- 
tion therefor. 

II. 

THE  DISTRICT  COURT  ERRED  IN  NOT  FINDING  THAT 
THE  HONOLULU  PLANTATION  COMPANY  WAS  ENTI- 
TLED  TO  JUST  COMPENSATION  FOR  SEVERANCE  DAM- 
AGES SUFFERED  BY  SAID  COMPANY  THROUGH  THE 
TAKING  OF  ITS  PROPERTY  INTEREST  IN  595.01  ACRES 
OF  CANE  LAND  HELD  BY  IT  UNDER  THOSE  CERTAIN 
AGREEMENTS  EXECUTED  BY  AND  BETWEEN  THE 
TRUSTEES  OF  THE  DAMON  ESTATE  AND  SAID  COMPANY. 

III. 

THE  DISTRICT  COURT  ERRED  IN  NOT  AWARDING 
THE  HONOLULU  PLANTATION  COMPANY  THE  AMOUNT 
OF  $595,010  AS  JUST  COMPENSATION  FOR  SEVERANCE 
DAMAGES  SUFFERED  BY  SAID  COMPANY  THROUGH  THE 
TAKING  OF  ITS  PROPERTY  INTEREST  IN  595.01  ACRES 
OF  CANE  LAND  HELD  BY  IT  UNDER  THOSE  CERTAIN 
AGREEMENTS  EXECUTED  BY  AND  BETWEEN  THE  TRUS- 
TEES OF  THE  DAMON  ESTATE  AND  SAID  COMPANY. 
(Statement  of  Points  on  which  Cross-Appellant  intends  to  rely 
on  Cross-Appeal,  Points  (2)  and  (3)  Record  p.  517.) 

The  District  Court  in  its  decision  awarded  severance 
damages  to  the  Honolulu  Plantation  Company  upon  the 
basis  of  $1,000  per  acre  for  440.175  acres,  or  a  total  of 
$440,175.  The  Court  did  not  award  severance  damages  in 
connection  with  the  595.01  acres  of  land  held  under  the 
Damon  title  on  the  theory  that  the  Company  did  not  have 
an  estate  or  interest  in  those  lands  which  would  entitle  it 
to  compensation  in  these  proceedings.  While  cross-appel- 
lant's opening  brief  is  concerned  particularly  with  a  dis- 
cussion of  the  law  and  the  evidence  relative  to  the  right 
of  the  Company  to  compensation  for  the  595.01  acres  in- 
volved in  the  Damon  title,  it  appears  advisable  to  sum- 
marize briefly  the  basic  theory  on  which  cross-appellant's 
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entire  case  is  founded  even  though  the  argument  will  also 
be  presented  in  appellee's  answer  to  appellant's  opening 
brief. 

One  of  the  principal  issues  before  the  District  Court  and 
the  only  issue  involved  in  the  present  appeal  and  cross- 
appeal  is  whether  or  not  the  Honolulu  Plantation  Com- 
pany is  entitled  to  severance  damages  because  of  the  taking 
of  certain  of  the  lands  in  these  proceedings.  No  evidence 
was  introduced  by  the  Government  relative  to  severance 
damages,  the  latter  taking  the  position  that  the  Honolulu 
Plantation  Company  was  not  entitled  to  severance  dam- 
ages as  a  matter  of  law.  Accordingly,  under  well  estab- 
lished rules  of  law,  the  Appellate  Court  must  regard  the 
findings  of  the  trial  court  with  relation  to  severance  dam- 
ages if  adequately  supported  by  the  evidence,  as  conclusive 
and  binding. 

In  order  to  assist  the  Court  to  the  fullest  extent  in  re- 
solving the  question  of  severance  damages,  it  is  believed 
advisable  to  first  present  the  law  applicable  to  that  phase 
of  the  case  and  then  to  discuss  the  evidence.  The  law  clearly 
allows  the  severance  damages  in  question  if  they  are  proved 
and  the  evidence  adduced  clearly  shows  that  the  Company 
was  damaged. 

It  is  clear  that  the  property  taken  was  mainly  leasehold 
property  and  to  a  great  extent  the  property  remaining  was 
leasehold  property,  though  it  should  be  pointed  out  that 
the  sugar  mill  and  the  major  part  of  the  irrigation  system 
and  camps  for  employees  which  were  located  on  fee  lands 
owned  by  the  Company  suffered  the  greatest  severance  dam- 
ages. The  fact  that  the  property  taken  was  leasehold  rather 
than  fee  has,  of  course,  no  bearing  on  the  rights  of  the 
Honolulu  Plantation  Company  insofar  as  severance  dam- 
ages are  concerned. 

"The  critical  terms  are  'property,'  'taken'  and  'just 
compensation.'  It  is  conceivable  that  the  first  was  used 
in  its  vulgar  and  untechnical  sense  of  the  physical 
thing  with  respect  to  which  the  citizen  exercises  rights 
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recognized  by  law.  On  the  other  hand,  it  may  have 
been  employed  in  a  more  accurate  sense  to  denote  the 
group  of  rights  inhering  in  the  citizen's  relation  to  the 
physical  thing,  as  the  right  to  possess,  use  and  dispose 
of  it.  In  point  of  fact,  the  construction  given  the  phrase 
has  been  the  latter.  When  the  sovereign  exercises  the 
power  of  eminent  domain  it  substitutes  itself  in  rela- 
tion to  the  physical  thing  in  question  in  place  of  him 
^vho  formerly  bore  the  relation  to  that  thing,  which 
we  denominate  ownership.  In  other  words,  it  deals 
with  what  la^vyers  term  the  individual's  'interest'  in 
the  thing  in  question.  That  interest  may  comprise  the 
group  of  rights  for  which  the  shorthand  term  is  'a  fee 
simple'  or  it  may  be  the  interest  known  as  an  'estate 
or  tenancy  for  years,'  as  in  the  present  instance.  The 
constitutional  provision  is  addressed  to  every  sort  of 
interest  the  citizen  may  possess."* 

The  above  excerpt  from  the  General  Motors  case  indi- 
cates that  the  Court  is  here  concerned  with  the  plantation's 
"relation  to  the  physical  thing,  as  the  right  to  possess,  use 
and  dispose  of  it,"  that  is,  the  plantation's  interest  "in  the 
thing  itself"  and  that  is  the  "interest  known  as  an  'estate 
or  tenancy  for  years'." 

The  basic  rule  with  respect  to  severance  damages  is  well 
stated  by  the  Circuit  Court  of  Appeals,  Third  Circuit,  in 
the  Sharpe  case^  in  the  following  language: 

"It  is  not  denied  that  in  rendering  the  'just  com- 
pensation' secured  by  the  constitution  of  the  United 
States  to  the  citizen  whose  property  is  taken  for  public 
uses  it  is  right  and  proper  to  include  the  damages  in 
the  shape  of  deterioration  in  value  which  will  result 
to  the  residue  of  the  tract  from  the  occupation  of  the 
part  so  taken.  In  applying  this  rule,  however,  regard  is 
had  to  the  integiity  of  the  tract  as  a  unitary  holding 
by  the  owner.  The  holding  from  -\vhich  a  part  is  taken 
for  public  uses  must  be  of  such  a  character  as  that  its 


^United  States  v.   General  Motors  Corporation,  323  U.S.   373, 
89  L.  Ed.  311   (1945). 

5  Sharpe  v.  United  States,  112  F.  893,  896  (1902). 
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integrity  as  an  individual  tract  shall  have  been  de- 
stroyed by  the  taking.  Depreciation  in  the  value  of 
the  residue  of  such  a  tract  may  properly  be  considered 
as  allowable  damages  in  adjusting  the  compensation  to 
be  given  to  the  owner  for  the  land  taken.  It  is  often 
difficult,  when  part  of  a  tract  is  taken,  to  determine 
what  is  a  distinct  and  independent  tract;  but  the  char- 
acter of  the  holding,  and  the  distinction  between  a 
residue  of  a  tract  whose  integrity  is  destroyed  by  the 
taking  and  what  are  merely  other  parcels  or  holdings 
of  the  same  owner,  must  be  kept  in  mind  in  the  prac- 
tical application  of  the  requirement  to  render  just  com- 
pensation for  property  taken  for  public  uses.  How  it 
is  applied  must  largely  depend  upon  the  facts  of  the 
particular  case  and  the  sound  discretion  of  the  court." 

The  evidence,  as  we  shall  hereafter  point  out  to  the 
Court,  clearly  shows  that  the  properties  remaining  after 
the  takings  (excluding  movable  personal  property)  suffered 
a  loss  in  value  by  reason  of  the  takings.  If  so,  how  may  such 
loss  of  value  be  proven? 

".  .  .  'Upon  considering  the  record  and  the  argument 
we  find  that  the  land  taken  is  a  part  of  a  larger  tract 
which  at  the  time  of  the  taking  was  used  as  a  unit  for 
a  brick  manufacturing  plant  and  that  the  severance  of 
the  part  taken  did  destroy  the  usefulness  and  value  of 
the  plant,  so  that  what  remained  had  the  value  only 
of  disorganized  land  and  buildings,  and  the  machinery 
comprised  in  the  plant  had  only  the  value  of  such 
second-hand  property.  The  owner  is  entitled  to  be 
compensated  not  only  for  the  separate  value  of  the  land 
taken,  but  also  for  the  loss  in  value  of  the  remainder 
of  the  tract  in  the  use  that  was  made  of  it  at  the  time 
of  the  taking. 

"  'There  being  no  established  market  price,  the  fair 
value  at  the  date  of  the  taking  of  the  whole  plant,  ex- 
cluding personal  property,  ought  to  be  ascertained, 
looking  upon  it  as  a  plant  organized  for  a  business 
shown  to  be  generally  successful  and  having  a  good 
prospect;  and  also  the  fair  value  for  sale  of  what  was 
left  afterward.  The  difference  in  the  values  is  the  just 
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compensation  to  be  paid.  That  the  plant  was  making 
money  may  be  considered  in  fixing  its  value  for  sale, 
but  the  business  is  not  to  be  valued  as  such,  nor  is  any 
loss  of  future  profits  to  be  compensated.  What  the 
plant  originally  cost,  what  Stephenson  Brick  Company 
paid  for  it  at  judicial  sale,  it  not  having  been  a  sheriff's 
sale,  and  what  it  would  cost  to  reproduce  the  plant  less 
a  fair  depreciation,  may  all  be  considered,  but  neither 
is  to  be  taken  as  a  fixed  standard.  The  members  of  this 
court  are  not  agreed  on  the  value  of  all  the  items  in- 
volved in  the  plant  or  in  what  is  left  of  it,  and  we  do 
not  attempt  to  fix  them  separately.  We  do  agree  that 
the  total  compensation  fixed  by  the  three  district  judges 
is  fair;  and  we  find  as  our  judgment  of  the  value  of 
the  property  condemned  and  as  the  just  compensation 
due  to  be  paid  for  the  taking  as  of  the  date  thereof, 
to-wit  October  28,  1936,  the  sum  of  $97,500'."  (Italics 
supplied.) 

Stephenson  Brick  Co.  v.  U.  S.  et  al.  CCA  5th  Cir- 
cuit, 110  Fed.  2nd  360,  361. 
Decided  March  15,  1940. 

In  Baetjer  v.  United  States,  143  F.  2nd  391,  the  Court 
says: 

"With  these  general  considerations  in  mind  we  turn 
to  the  evidence  on  damages  introduced  by  the  appel- 
lants at  the  trial  below,  but  stricken  at  the  end  of  their 
evidence  in  chief.  This  evidence  was  to  the  effect  that 
in  the  past  the  appellants  had  raised  sugar  cane  on  the 
lands  on  Vieques  which  the  government  has  taken; 
that  they  had  transported  this  cane  to  their  mills  on 
the  main  island  of  Puerto  Rico  for  processing  into 
sugar;  and  that,  there  being  no  other  lands  econom- 
ically available  upon  which  they  could  raise  cane  to 
keep  their  mills  running  at  full  capacity,  they  had 
suffered  a  loss  to  the  extent  of  $270,000  'in  value  of 
excess  equipment.'  The  meaning  of  the  phrase  just 
quoted  is  not  altogether  clear.  //  it  means  that  after 
the  taking  the  appellants'  mills  had  an  uneconomic 
over-capacity  so  that  they  could  not  be  operated  by 
the  appellants  as  efficiently  and  therefore  as  profitably 
as  before  the  taking,  then  the  stricken  evidence  shows 
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only  a  loss  to  business  which  resulted  as  an  unintended 
incident  of  the  taking  and  so  a  loss  not  compensable 
under  the  doctrine  of  Mitchell  v.  United  States,  supra. 
On  the  other  hand,  if  it  means,  and  there  is  other  evi- 
dence tending  to  show  that  this  is  what  the  witness  who 
used  the  phrase  meant  by  it,  that  the  over-capacity  of 
the  mills  with  respect  to  cane  lands  available  to  supply 
them  has  depreciated  their  value  on  the  market  to  the 
extent  of  $270,000,  then  the  evidence  would  tend  to 
show  a  compensable  loss.  In  short  the  stricken  evi- 
dence would  indicate  a  compensable  loss  only  if  it 
means  that  after  the  taking  the  appellants'  mills  had 
an  uneconomic  over-capacity  so  that  they  could  not  be 
operated  by  anyone  as  efficiently  and  therefore  as 
profitably  as  before  the  taking,  this  being  a  matter 
which  a  hypothetical  willing  buyer  would  consider  in 
determining  what  he  would  pay  for  the  property.  The 
case  must  be  remanded  for  the  court  below  to  consider 
the  appellants'  evidence,  and  the  evidence  which  the 
government  says  it  can  introduce  to  contradict  it,  in 
order  to  determine  whether  or  not  the  appellants  have 
suffered  a  compensable  loss,  and,  if  they  have,  its  ex- 
tent."   (Italics  supplied.) 

In  Nichols  on  Eminent  Domain,  Vol.  2  Second  Ed.  Par. 
236,  P.  721,  the  author  says: 

"It  is  well  settled  that,  where  part  of  a  tract  of  land 
is  taken  for  the  public  use,  the  just  compensation  to 
which  the  owner  is  entitled  by  the  constitution  includes 
the  damages  to  the  remainder  of  the  tract  resulting 
from  the  taking  as  well  as  the  value  of  the  land  taken. 
In  other  words,  the  'just  compensation'  guaranteed  by 
the  constitution  implies  not  merely  the  value  of  so 
much  land  separately  from  its  connection  with  the 
whole  tract,  but  the  injury  or  loss  to  the  whole  estate 
caused  by  the  taking  from  it  the  part  which  is  so  ap- 
propriated." 

In  the  case  of  Illinois  Railway  Company  v.  Humiston,  208 
111.  100  (69  N.E.  880),  it  appeared  that  a  railroad  con- 
demned a  strip  of  land  for  a  right  of  way  through  a  farm. 
There  were  buildings  on  a  part  of  the  farm,  but  the  opinio 
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indicates  that  the  strip  taken  was  vacant  land.  The  lower 
court  instructed  the  jury  to  value  the  strip  "as  a  part  of 
the  whole  farm"  and  excluded  evidence  offered  by  the  taker 
concerning  the  value  of  the  farm  without  improvements. 
The  taker  on  appeal  alleged  that  the  exclusion  of  the  evi- 
dence was  error,  on  the  ground  that  the  value  of  the  part 
was  merely  its  value  as  "a  part  of  the  farm  without  im- 
provements." 

The  upper  court  in  affirming  the  lower  court  said: 

"Where  the  vacant  land  embraced  in  the  farm  was 
necessarily  used  and  occupied  in  conjunction  with  the 
improvements  thereon,  and,  by  reason  of  so  being  used 
and  occupied,  had  a  value  as  an  entirety  over  and  above 
the  value  of  the  bare  land,  the  owner  of  the  land  would 
have  the  right  to  the  value  of  the  part,  sought  to  be 
taken,  as  used  and  occupied  in  connection  with  the 
whole  farm.  In  other  words,  the  strip  of  land  sought 
to  be  taken  for  a  right  of  way  has  a  special  value  to  the 
owner  in  connection  with  the  whole  of  the  farm  with 
the  improvements  upon  it,  which  is  greater  than  the 
mere  value  of  the  bare  land  without  the  improve- 
ments." 

The  case  of  Linehurg  v.  Sandven  (N.D.)  21  N.W.  2nd 
808  is  very  much  in  point.  This  was  an  eminent  domain 
proceeding  arising  out  of  the  condemnation  of  lands  for 
use  as  a  public  highway.  The  controversy  here  resulted 
from  the  taking  of  21.88  acres  of  a  farm  containing  286.57 
acres  of  land. 

The  District  Court  found  the  compensation  to  which 
the  owner  of  the  land  was  entitled  was  as  follows: 

Value  of  the  21.88  acres  taken $    590.76 

Value  of  the  fence 187.50 

Damages  to  the  remaining  farm  as  a  unit 2,443.59 

Total  Compensation  $3,221.85 

On  appeal,  the  upper  court  sustained  the  findings  made 
by  the  lower  court  except  for  the  correction  of  an  error 
made  in  the  computation  of  the  damages. 


30 

The  principle  stated  by  the  lower  court  and  accepted 
by  the  Supreme  Court  of  North  Dakota  is  well  stated  as 
follows: 

"  '.  .  .  The  compensation  to  which  appellant  is  entitled 
is  the  difference  between  the  actual  market  value  of 
appellant's  property  considered  as  a  whole  at  the  date 
of  the  trial  before  the  severance  of  the  property  con-; 
demned  and  the  actual  market  value  of  the  remainder; 
of  the  property  after  the  appropriation  of  that  part 
condemned.'  " 

In  answer  to  the  contention  of  the  appellant's  counsel! 
that  in  arriving  at  the  value  of  the  farm  before  the  taking,j 
only  the  value  of  the  land  should  have  been  considere( 
and  that  no  consideration  should  have  been  given  to  the 
buildings  thereon,  the  Court  said  that  this  contentioi 
could  not  be  sustained  and  quoted  as  follows  from  Lewis 
on  eminent  domain: 

■'  '.  .  .  Ordinarily  buildings  are  part  of  the  land  and! 
when  land  is  taken  for  public  use  the  buildings  anc 
structures  thereon  are  taken  with  it  and  the  whok 
must  be  paid  for.'  " 

The  Court  said  further: 

"...  The  farm  was  established  and  had  been  maintainec 
and  operated  as  a  single  unit.  The  buildings  are  un- 
deniably a  part  of  the  realty.  The  owner  of  the  farm 
is  entitled  to  be  paid  the  value  of  the  parcel  of  prop- 
erty which  is  taken  and  he  is  entitled  to  be  paid  the 
damages  to  the  remainder  of  the  farm  that  was  not 
taken  which  result  from  the  taking  of  the  parcel  and 
the  construction  thereon  of  the  proposed  highway. 
The  parcel  so  remaining  consists  not  only  of  the  land 
but  of  the  buildings  thereon  which  are  a  part  of  the 
realty." 

Certainly  in  valuing  the  property  of  any  enterprise  the 
question  of  whether  or  not  the  combined  properties  pro- 
duce a  fair  return  on  the  capital  invested  is  important.  In 
other  words,  properties  of  a  successful  going  concern  when 
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considered  as  a  whole  are  almost  certain  to  have  a  greater 
value  than  the  same  properties  of  a  concern  which  has 
been  unsuccessful  and  must  be  liquidated. 

A  prospective  purchaser  considering  the  purchase  of 
properties  like  those  of  the  Honolulu  Plantation  Company 
would  look  into  the  history  of  the  concern  and  the  use 
made  of  its  properties.  He  would  consider  whether  the 
enterprise  was  successful  or  not  as  well  as  the  future  pros- 
pects of  the  enterprise. 

As  stated  in  the  Stephenson  Brick  Company  case,  supra, 

"There  being  no  established  market  price,  the  fair 
value  at  the  date  of  the  taking  of  the  whole  plant,  ex- 
cluding personal  property,  ought  to  be  ascertained, 
looking  upon  it  as  a  plant  organized  for  a  business 
shown  to  be  generally  success  fill  and  having  a  good 
prospect;  and  also  the  fair  value  For  sale  of  what  was 
left  afterward."   (Italics  supplied.) 

(110  Fed.  2nd  360,361.) 

The  evidence  adduced  by  the  Honolulu  Plantation  Com- 
pany, on  the  trial  of  these  consolidated  cases,  shows  beyond 
any  reasonable  doubt  that  the  Company  sustained  a  com- 
pensable loss  and  is  entitled  to  severance  damages  as  a 
result  of  the  takings. 

It  is  the  contention  of  cross-appellant  herein  that  after 
the  takings,  the  Plantation's  mill,  irrigation  system  and  the 
plantation  equipment  in  general  had  an  uneconomic  over- 
capacity with  respect  to  the  cane  lands  available  to  supply 
the  enterprise,  such  that  the  Plantation  could  not  be  op- 
erated by  anyone  as  efficiently  as  before  the  takings  and  that 
such  over-capacity  depreciated  the  value  of  the  mill,  the 
irrigation  system  and  the  other  equipment  and  properties 
remaining  after  the  takings.  The  market  value  of  all  of 
the  real  properties  of  the  Company  held  before  the  takings 
and  forming  the  integrated  enterprise  owned  and  con- 
ductd  by  said  Company  was  far  higher  than  the  market 
value  or  the  fair  value  of  the  real  property  of  said  integrated 
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unit  remaining  after  the  takings.  The  difference  between 
those  values  is  the  amount  the  Company  suffered  in  dam- 
ages by  reason  of  the  severance. 

It  is  submitted  that  the  testimony  given  by  several  wit- 
nesses shows  that  an  uneconomic  over-capacity  would  de- 
preciate the  value  of  the  remaining  plantation  properties 
as  a  unitary  whole. 

The  testimony  in  this  regard  given  by  Mr.  George  L. 
Schmutz  (R.  p.  669  et  seq.)  may  be  considered  first.  The 
outstanding  qualifications  of  Mr.  Schmutz,  from  the  stand- 
point of  both  training  and  experience,  as  an  engineer,  real 
estate  broker,  appraiser  and  as  author  and  lecturer  on  ap- 
praisal work,  considered  together  with  his  intimate  knowl- 
edge of  the  properties  taken  in  these  proceedings,  suggest 
that  his  opinions  of  value  are  entitled  to  great  weight. 

Mr.  Schmutz  valued  all  of  the  properties  of  the  Honolulu 
Plantation  Company  prior  to  the  takings,  excluding  mov- 
able personal  properties  and  excluding  growing  crops,  at 
$4,200,000  (R.  p.  686)  and  he  valued  the  same  properties 
with  the  same  exclusions  after  the  takings  involved  in  these 
proceedings  as  of  June  21,  1944,  at  $3,113,000  (R.  p.  687) . 

Mr.  Schmutz  said  specifically  that  in  his  computations 
he  did  not  ascribe  any  value  to  profits  or  good  will  of  a 
going  concern.  Mr.  Schmutz  indicated  that  his  opinion  of 
value  computed  before  and  after  the  takings  was  based 
on  a  unit  property  value  of  $1,000  per  acre  for  irrigated 
cane  land  of  a  leasehold  plantation  (R.  p.  687)  and  that  he 
considered  the  total  irrigated  cane  land  area  controlled  by 
the  Honolulu  Plantation  Company  before  the  takings  at 
4,283  acres  and  that  after  the  takings  involved  in  these 
proceedings  he  considered  the  irrigated  cane  land  con- 
trolled by  the  company  at  3,196  acres.     (R.  p.  687.) 

The  witness  testified  that  in  arriving  at  a  unit  property 
value  of  $1,000   per  acre  he  considered  several  matters. 
Among  other  factors,  he  said  that  in  discussing  the  matterj 
of  value  with  people  in  the  community  regarding  the  invest- 
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ment  in  irrigated  cane  lands  per  acre,  he  found  that  the 
common  opinion  in  the  community  was  that  leasehold  plan- 
tations without  a  refinery  required  the  investment  of  about 
$1,000  per  acre  in  irrigated  cane  lands  and  the  properties 
serving  them  (R.  p.  688) .  The  witness  testified  further 
that  he  had  made  a  study  showing  the  amount  of  deprecia- 
tion and  the  value  of  the  property  from  1939  to  the  present 
for  the  purpose  of  determining  the  shrinkage  in  value  occa- 
sioned by  the  taking  of  considerably  more  acres  than  are 
involved  in  the  present  proceedings  to  get  some  indication 
of  the  amount  of  depreciation  on  the  average  suffered  by 
the  loss  of  each  acre  (R.  p.  688) .  Mr.  Schmutz  indicated 
also  that  he  had  made  a  study  of  a  report  prepared  by  a 
qualified  technician  in  Honolulu  concerning  the  damage 
caused  by  prior  takings  for  the  purpose  of  understanding 
his  views,  his  method  of  approach  and  his  conclusion.  The 
witness  said  that  as  a  result  of  these  studies  and  investiga- 
tions, he  arrived  at  a  conclusion  that  the  value  of  the  physi- 
cal property  depreciated  at  the  rate  of  about  $1,000  per 
acre  for  each  acre  that  was  lost  by  virtue  of  the  takings. 
(R.  p.  688.) 

Mr.  Schmutz  testified  further  that  on  the  basis  of  the 
published  annual  reports  of  the  company,  the  output  of 
the  mill  was  approximately  20,000  tons  prior  to  the  takings 
and  about  15,000  tons  after  the  takings.  (R.  p.  689.)  It 
was  his  opinion  that  the  decrease  in  the  output  of  the  mill 
would  depreciate  the  value  of  the  mill  property  not  only 
because  of  the  resulting  over-capacity  but  also  because  of 
the  further  fact  there  would  be  an  increase  in  production 
cost  so  that  the  mill  could  not  be  operated  as  efficiently 
and,  therefore,  as  profitably  as  before  the  taking.  (R.  p. 
689.) 

The  witness  indicated  that  in  arriving  at  his  opinion  of 
value  he  considered  the  fact  that  there  was  no  land  avail- 
able for  replacement  of  cane  growing  areas  lost  to  the  Gov- 
ernment in  these  proceedings.    He  said  that  if  there  had 
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been  land  available  for  replacement,  the  damage  would  have 
been  less.  (R.  p.  690.)  He  testified  that  he  also  considered 
the  fact  that  in  1936  the  Company  renewed  or  extended 
most  of  its  major  leases  to  the  year  1965.   (R.  p.  678.) 

It  was  further  pointed  out  that  if  there  had  been  a  free 
market  for  raw  sugar  and  if  the  same  could  be  purchased 
in  the  market  in  the  future  to  take  the  place  of  plantation 
grown  cane,  the  damage  would  have  been  less.    (R.  p.  691.) 

Mr.  Charles  Campbell  Crozier,  Deputy  Tax  Commis- 
sioner of  the  Territory,  testified  as  an  expert  witness  for 
the  Company.     (R.  p.  835  et  seq.) 

Mr.  Crozier  indicated  that  in  his  capacity  as  a  tax  official 
and  as  an  appraiser  for  the  Government  in  a  number  of 
its  takings,  he  had  studied  the  Honolulu  Plantation  Com- 
pany to  a  considerable  extent.   (R.  p.  852.) 

Mr.  Crozier  was  asked  to  assume  that  on  June  21,  1944, 
the  Honolulu  Plantation  Company  had  approximately 
4,400  acres  of  cane  land  and  that  on  that  date  1,087.590 
acres  of  cane  land  were  taken  from  it,  and  to  express  his 
opinion  as  to  the  fair  value  of  all  of  the  properties  of  the 
plantation  before  and  after  the  takings,  excluding  movable 
personalty  and  growing  crops,  taking  into  consideration  his 
knowledge  of  the  plantation,  its  holdings  and  the  manner 
in  which  it  was  held.  (R.  p.  870.)  The  witness  said  that 
in  his  opinion  there  would  be  a  diminishing  value  before 
and  after  the  takings  of  approximately  20%  or  about  a 
million  dollars.     (R.  p.  871.) 

The  witness  based  his  opinion  of  value  on  the  theory 
that  a  plantation  of  4,400  acres  was  an  enterprise  of  certain 
characteristics  and  that  as  the  lands  comprising  the  1,087 
acres  were  taken,  there  was  a  diminishing  value.  The  wit- 
ness said  that  as  of  June  21,  1944,  a  plantation  of  4,400  acres 
would  possess  a  certain  value,  which  the  witness  set  at 
about  $4,000,000.  He  testified  that  as  of  June  22,  the  day 
after  the  takings,  by  use  of  the  so-called  "thousand-dollars- 
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an-acre  rule,"  the  value  of  the  plantation  would  be  about 

$3,000,000.    (R.  p.  873.) 

Witness  explained  the  "thousand-dollars-an-acre  rule"  as 
one  of  the  methods  developed  to  estimate  the  capital  or 
investment  required  for  a  25  or  30  thousand  ton  leasehold 
plantation  to  operate  and  produce  sugar.    (R.  p.  873.) 

The  testimony  of  Mr.  S.  L.  Austin   (R.  p.  526  et  seq.) 
and  Mr.  Spalding  (R.  p.  1040  et  seq.) ,  testifying  as  officers 
of  the  Honolulu  Plantation  Company,  substantiates  to  a 
very  large  degree  the  testimony  given  by  Mr.  Schmutz  and 
Mr.  Crozier. 

Mr.  S.  L.  Austin's  opinion  of  the  value  of  the  plantation, 
excluding  movable  personalty  and  growing  crops  before 
the  takings  involved  in  these  proceedings,  was  $4,300,000 
and  his  opinion  of  the  value  of  the  plantation  excluding 
the  same  items  after  the  takings  was  $3,300,000.  (R.  p. 
582,  583.) 

Mr.  Schmutz,  Mr.  S.  L.  Austin  and  Mr.  Crozier  all  testi- 
fied that  prior  to  the  takings,  the  output  of  the  mill  was 
in  excess  of  20,000  tons  and  that  the  output  of  the  mill 
after  the  takings  was  and  could  only  be  about  15,000  tons. 
All  three  witnesses  expressed  the  opinion  that  the  decrease 
in  the  output  of  the  mill  would  depreciate  the  value  of  the 
mill  property  because  of  the  resulting  uneconomic  over- 
capacity. 

All  three  of  the  witnesses  testified  that  in  arriving  at 
their  opinions  of  value  they  considered  the  fact  that  there 
was  no  suitable  land  available  for  the  replacement  of  cane 
growing  area  lost  to  the  Government.  All  three  of  the  wit- 
nesses testified  that  in  their  judgment  the  value  of  the 
remaining  physical  property  depreciated  at  the  rate  of  about 
$1,000  per  acre  for  each  acre  of  cane  land  which  was  lost  as 
a  result  of  the  takings.  All  three  of  the  witnesses  testified 
that  they  did  not  ascribe  any  value  to  potential  profits  or 
the  good  will  of  a  going  concern. 
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It  is  respectfully  submitted  that  the  factors  considered 
by  the  Company's  witnesses  were  properly  considered  and 
that  the  testimony  shows  conclusively  that  after  the  takings 
involved  in  these  proceedings  the  Company's  mill,  irriga- 
tion system  and  other  nonmovable  physical  properties  had 
an  uneconomic  over-capacity  so  that  they  could  not  be 
operated  by  the  Company  or  by  anyone  else  as  efficiently 
and  as  profitably  as  before  the  taking. 

Witnesses  for  the  Company  considered  and  they  had  a 
right  to  consider  that  the  plantation  was  organized  to  con- 
duct a  business  which  had  been  generally  successful  and 
which  possessed  a  good  prospect.  The  factors  considered 
by  the  witnesses  in  arriving  at  the  value  of  the  plantation 
before  and  after  the  takings,  such  as  the  dividends  record 
of  the  Company,  the  renewal  or  extension  in  1936  of  most 
of  its  major  leases,  the  amount  of  money  spent  by  the  Com- 
pany in  capital  improvements  and  betterments,  the  book 
value  of  the  Company,  the  earnings  of  the  property  during 
the  years  prior  to  the  takings  were  proper  elements  to  be 
considered.  It  is  admitted  that  the  witnesses  for  the  Com- 
pany did  not  attempt  to  fix  separately  the  value  of  all  or 
any  of  the  items  considered  in  arriving  at  their  opinions. 
However,  they  did  reach  substantial  agreement  on  the  dif- 
ference in  value  of  the  plantation  before  and  after  the  tak- 
ings. Mr.  Schmutz'  opinion  of  the  value  before  the  taking 
was  $4,400,000  and  his  opinion  of  value  after  the  taking 
was  $3,113,000  or  a  difference  of  $1,287,000.  (R.  p.  686, 
687.)  Mr.  Austin's  opinion  of  value  before  the  taking  was 
$4,300,000  and  his  opinion  of  value  after  the  taking  was 
$3,300,000  or  a  difference  of  $1,000,000.  (R.  p.  584.)  Mr. 
Crozier's  opinions  were  substantially  the  same  as  Mr.  Aus- 
tin's. 

The  opinions  of  the  Company's  witnesses  as  to  the  value 
of  the  plantation's  properties  before  and  after  the  takings 
indicate  that  the  value  of  the  property  remaining  after  the 
takings  decreased  in  value  at  the  rate  of  $1,000  an  acre  for 
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each  acre  of  cane  land  taken.  The  trial  court  made  a  find- 
ing to  that  effect  in  the  following  language:  "...  I  am  satis- 
fied by  the  evidence  that  the  Company  has  proven  its  claim 
that  its  remaining  property  decreased  in  value  at  the  rate 
of  $1,000  an  acre  for  each  cane  acre  taken."    (R.  p.  491.) 

As  has  been  pointed  out  above,  the  trial  court  awarded 
damages  upon  the  basis  of  $1,000  per  acre  for  440.175  acres, 
or  a  total  of  $440,175.  The  court  did  not  award  severance 
damages  in  connection  with  the  595.01  acres  of  lands  held 
under  the  Damon  title  on  the  theory  that  the  Company  did 
not  have  an  estate  or  interest  in  those  lands  which  would 
entitle  it  to  compensation  in  these  proceedings. 

In  view  of  the  fact  that  the  Government  did  not  pre- 
sent any  evidence  on  the  issue  of  severance  damages,  the 
testimony  of  the  Company's  witnesses  that  the  value  of  the 
remaining  physical  property  depreciated  at  the  rate  of 
$1,000  per  acre  for  each  acre  of  cane  land  taken  in  these 
proceeding  should  be  accepted  by  this  court  as  indicating 
the  proper  measure  of  severance  damages  in  this  proceeding. 

CONCLUSION 

Accordingly,  it  is  submitted  to  the  court  that  the  Hono- 
lulu Plantation  Company  by  virtue  of  its  estate  and  interest 
in  the  Damon  lands  is  entitled  on  this  cross-appeal  to  judg- 
ment in  the  amount  of  $595,010,  in  addition  to  the  amount 
of  $494,748.00  awarded  by  the  lower  court. 

Dated  at  Honolulu,  T.  H.,  this  yi?.'^ay  of  March,  1949. 

C.  Nils  Tavares 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12,023 
United  States  of  America,  appellant 

V. 

Honolulu  Plantation  Company,  appellee 

and 
Honolulu  Plantation  Company,  appellant 

V. 

United  States  of  America,  appellee 


UPON  APPEALS  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  HAWAII 


BRIEF  FOR  THE  UNITED  STATES,  APPELLEE 


OPINION  BELOW 

The  opinion  of  the  district  court  (R.  461-504)  is 
reported  at  72  F.  Supp.  903. 

JURISDICTION 

This  is  an  appeal  from  a  judgment  entered  November 
5,  1947  (R.  504-507),  on  consolidated  trial  of  thirteen 
proceedings  in  eminent  domain  brought  by  the  United 
States.     The  Honolulu  Plantation  Company  filed  its 

(1) 


notice  of  appeal  February  3,  1948  (R.  509).  Juris- 
diction of  the  district  court  was  invoked  under  section 
201  of  the  Act  of  March  27,  1942,  56  Stat.  176,  177  (R. 
11,  37,  71,  91,  110,  195,  201,  226,  298,  324,  355,  372,  398). 
Jurisdiction  of  this  Court  is  invoked  under  28  U.  S.  C. 
sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether  the  district  court  erred  in  holding  that 
negotiations  between  appellant  and  the  Trustees  of 
the  Damon  Estate,  owner  of  595.01  acres  of  the  land 
condemned  by  the  United  States,  had  not  given  appel- 
lant such  an  interest  in  the  595.01  acres  as  to  entitle  it 
to  recover  severance  damages  for  asserted  diminution 
in  value  of  its  remaining  property  due  to  the  condem- 
nation. 

2.  Whether  the  district  court  erred  in  refusing  to 
award  appellant  $595,010  severance  damages  on 
account  of  condemnation  by  the  United  States  of 
595.01  acres  of  land  owned  by  the  Damon  Estate. 

STATEMENT 

Between  June  21,  1944,  and  December  6,  1945,  the 
United  States  filed  thirteen  proceedings,  subsequently 
consolidated  (R.  5-9),  to  condemn  a  total  of  1,896.184 
acres  of  land,  including  1,087.59  of  the  4,300  acres  of 
cane  land  embraced  in  the  plantation  of  appellant 
Honolulu  Plantation  Company  (R.  552,  586,  1300). 
Appellant  owned  in  fee  2.912  acres  of  the  land  taken 
(R.  638-639,  1537).  The  remainder  was  occupied  by  it 
under  various  leases  or  other  arrangements.  Appel- 
lant's only  claim  on  account  of  the  taking  of  land 
occupied  but  not  owned  by  it  is  a  claim  for  severance 
damages  for  asserted  resulting  diminution  in  the  value 
of  the  untaken  remainder  of  its  plantation.  The  trial 
court  allowed  severance  damages  based  on  the  taking 
of  440.175  acres  (R.  504),  and  the  United  States  has 


appealed  from  that  judgment  (R.  508).  The  Honolulu 
Plantation  Company  appeals  from  the  refusal  of  the 
trial  court  to  allow  severance  damages  on  account  of 
the  taking  of  an  additional  595.01  acres  occupied  by 
appellant  and  owned  by  the  Damon  Estate  (R.  509). 

This  land  was  part  of  1,451.66  acres  leased  to  ai)pel- 
lant  by  the  Trustees  of  the  Damon  Estate,  under  date  of 
June  27, 1927,  for  a  term  of  fifteen  years  beginning  Jan- 
uary 1,  1929,  and  ending  December  31,  1943  (R.  1516- 
1533) .  That  lease  expired  before  the  first  of  the  present 
condemnation  suits  was  begun  on  June  21,  1944  (R. 
10-23).  However,  before  its  exi:)iration  there  was  an 
exchange  of  letters  between  the  Trustees  and  C.  Brewer 
&  Co.,  appellant's  agent  (R.  1098-1099),  looking  toward 
execution  of  a  new  lease ;  and  appellant  relies  on  those 
letters  as  in  themselves  constituting  either  a  new  lease 
or  a  binding  contract  to  make  a  lease.  The  first  letter 
was  from  the  Trustees  to  C.  Brewer  &  Co.  on  October  18, 
1940  (Ex.  9K,  R.  1513-1515)  : 

The  Trustees  of  the  S.  M.  Damon  Estate  are  will- 
ing to  lease  to  the  Honolulu  Plantation  Comj)any 
for  a  term  of  ten  years  from  the  expiration  of  the 
present  lease,  or  until  December  31,  1953,  unless 
there  is  an  earlier  determination  of  the  Trust,  the 
areas  as  set  forth  under  the  terms  and  conditions 
specified  below : 

Land  to  be  leased  comprising  fields  now  in  cane 
mauka  [on  the  landward  side]  of  Kamehameha 
Highway  and  makai  [on  the  seaward  side]  of  the 
Highway  fields  92  to  94  inclusive.  (We  under- 
stand fields  95  and  96  are  going  to  be  taken  over  by 
the  U.  S.  Army.)  Lease  of  fields  91  and  107  not  to 
be  renewed  and  these  lands  to  revert  to  the  Estate 
at  the  termination  of  the  present  lease  on  December 
31,  1943.  Fields  97-A  and  97-B,  known  as  the 
"Gore  Lot,"  to  be  surrendered  to  the  Estate  with- 
out cost  when  the  present  cane  growing  on  said  land 
is  harvested. 


The  minimum  rental  to  be  $15.00  per  acre  for 
lands  occupied  for  plantation  purposes.  Said 
rental  to  increase  at  the  rate  of  20f'  per  acre  per 
annum  for  any  increase  of  $1.00  in  the  average 
price  of  96°  New  York  raws  about  [above]  $50.00, 
and  proportionately  for  any  fraction  of  an  increase 
of  $1.00,  said  increase,  however,  to  cease  when  the 
price  of  96°  raws  exceeds  $100.00. 

The  Plantation  to  pay  the  property  taxes. 

If  the  present  Sugar  Act  is  to  continue  in  its 
present  or  a  similar  form,  75%  of  the  Federal  pay- 
ments to  be  added  to  the  New  York  basis  price  to 
determine  the  average  price  of  96°  raw  sugars 
which  fixes  the  rental  value  basis. 

All  areas  not  in  sugar  cane  and  not  used  for 
ditches  or  railroads  may  be  withdrawn  by  the  Es- 
tate's giving  sixty  days'  notice,  without  penalty  to 
the  Estate,  including  any  reduction  in  rent. 

The  Damon  Estate  to  have  an  easement  over  the 
roads  so  as  to  give  proper  ingress  and  egress  to  the 
lands  mauka  of  fields  82  to  89,  also  to  have  the  privi- 
lege of  laying  water  pipes  along  such  roads  at  such 
times  as  the  fields  have  just  been  harvested  in  order 
not  to  interfere  with  plantation  operations. 

If  these  terms  are  agreeable  a  formal  lease  can 
then  be  drawn  up. 

To  this,  P.  E.  Spalding,  vice-president  of  C.  Brewer 
&  Co.,  replied  on  October  21,  1940  (Ex.  9K,  R.  1515- 
1516)  : 

We  have  for  acknowledgment  your  letter  of  Octo- 
ber 18, 1940  containing  an  offer  to  lease  to  the  Hono- 
lulu Plantation  Company  certain  lands  of  the  Es- 
tate of  S.  M.  Damon  for  a  period  of  ten  years  com- 
mencing January  1,  1944  and  terminating  Decem- 
ber 31, 1953  and  under  certain  conditions. 

The  terms  of  your  offer  are  acceptable  to  Hono- 
lulu Plantation  Company.  We  understand  that 
unless  Fields  95  and  96,  makai  of  Kamehameha 
Highway,  are  taken  over  by  some  Federal  authority 
before  the  expiration  of  the  current  lease,  they  will 


be  included  in  the  lands  to  be  leased  to  Honolulu 
Plantation  Company. 

We  will  prepare  a  tentative  form  of  lease  for 
submission  to  you. 

Following  that  exchange,  which  forms  the  basis  for 
appellant's  contention,  C.  Brewer  &  Co.  wrote  to  the 
Trustees  on  November  29,  1940  (Ex.  A,  R.  1567-1568) : 

Proposed  New  Lease  of  Moanalua  Lands  to 
Honolulu  Plantation  Company 

In  further  reply  to  your  favor  of  October  18, 
1940,  we  now  indicate  that  a  tentative  form  of  lease 
has  been  drawn  up  by  us  and  same  is  submitted  to 
you,  herewith. 

No  eifort  has  been  made  to  describe  the  areas  to 
be  leased  as  these  will  have  to  be  prepared  by  some 
surveyor  who  has  complete  data,  but  said  descrip- 
tion should,  of  course,  include  the  fields  mentioned 
in  your  favor  and  certain  adjacent  land  that  is  now 
held  under  the  existing  lease,  except  the  areas 
recently  condemned. 

It  may  be  well  to  fix  the  aggregate  minimum 
rental  figure  with  definiteness  when  the  form  of 
lease  is  finally  accepted. 

We  will  be  glad  to  prepare  the  form  of  new  lease 
in  a  permanent  way  if  you  will  furnish  us  with  a 
description  of  the  land  to  be  demised  and  will  also 
indicate  your  approval  of  the  form  of  said  new  lease 
as  submitted,  or  state  what  changes  you  desire  to 
have  made  therein. 

The  tentative  form  of  lease  (Ex.  B,  R.  1568-1577)  fol- 
lowed in  general  the  terms  of  the  lease  of  June  27,  1927 
(R.  1516-1533),  with  some  modifications  to  conform  to 
the  Trustees'  letter  of  October  18,  1940.  It  also  con- 
tained provisions  not  found  in  either.  Thus,  it  pro- 
vided for  a  holdover  rental  of  $15.00  per  acre  per  annum 
(R.  1570),  which  was  neither  the  former  holdover  rate 
of  $23.50  (R.  1528)  nor  the  new  regular  rental  of  $15.00 
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plus  contingent  increases  (R.  1571).  The  Trustees' 
letter  called  for  rental  to  be  computed  according  to  the 
number  of  acres  "occupied  for  plantation  purposes" 
(R.  1514),  but  the  tentative  draft  confined  its  rental 
basis  to  land  ''cultivated  in  cane"  (R.  1571)/  The 
tentative  draft  introduced  a  provision  giving  the  lessee 
up  to  30  days  beyond  the  end  of  the  calendar  year  for 
payment  of  increases  in  rent  above  the  yearly  minimum 
of  $15.00  per  acre  (R.  1572).  It  also  added  a  new 
qualification  to  the  lessee's  obligation  to  pay  taxes  and 
assessments,  that  the  lessor  should  not,  without  consent 
of  the  lessee,  take  action  to  create  liability  on  the  lessee 
for  permanent  benefits ;  and  it  provided  that  the  lessee 
could  withdraw  from  the  lease  as  to  any  land  on  which 
the  taxes  might  equal  or  exceed  the  rent  (R.  1574). 

After  another  but  immaterial  exchange  between  the 
parties  (Ex.  C,  R.  1578-1579 ;  Ex.  D,  R.  1580),  the  Trus- 
tees on  August  15,  1941,  wrote  to  C.  Brewer  &  Co.  as 
follows  (Ex.  E,  R.  1581-1583)  : 

Due  to  our  inability  now  to  lease  to  the  Honolulu 
Plantation  Company  certain  areas  at  Moanalua, 
and  your  inability  to  deliver  certain  areas  as  a  re- 
sult of  the  recent  federal  condemnation  proceed- 
ings, the  Trustees  under  the  Will  of  Samuel  M. 
Damon  now  propose  to  lease  for  a  period  of  ten 
years  from  the  expiration  of  the  present  lease,  or 
until  December  31,  1953,  unless  there  is  an  earlier 
determination  of  the  Trust,  the  following  areas, 
subject  to  the  following  terms,  conditions  and 
rights  of  withdrawal : 

The  land  to  be  leased  to  comprise  fields  82-89  in- 
clusive, except  a  strip  approximately  250  feet  deep 
just  mauka  of  Kamehameha  Highway  along  the 


1  The  lease  of  June  27,  1927,  was  of  1,451.66  acres,  of  which  only 
1,223.91  acres  were  cane  land  (R.  1526).  According  to  H.  P.  Ex.  6 
(R.  1300-1303) ,  the  present  suit  took  658.317  acres  of  Damon  Estate 
land  occupied  by  appellant,  of  which  only  595.01  acres  were  cane 
land. 


entire  makai  end  of  field  83,  whicli  sliall  be  sur- 
rendered at  once  from  the  present  lease,  the  planta- 
tion railroad  to  be  moved  mauka  of  this  strip ;  ex- 
cepting also  a  portion  of  fields  88  and  89  to  a  point 
opposite  "E'^  Road;  the  lessors  to  have  the  right 
to  withdraw,  upon  eighteen  months'  written  notice, 
the  remaining  area  of  field  83  prior  to  December  31, 
1945 ;  fields  86,  88  and  the  remaining  portion  of  89 
up  to  a  point  opposite  John  Rodgers  Airport  Road, 
prior  to  December  31,  1948;  and  all  of  field  84 
mauka  of  the  ditch,  prior  to  December  31,  1950. 

It  will  be  noted  that  no  land  makai  of  Kame- 
hameha  Highway  is  to  be  included  in  the  proposed 
new  lease. 

The  minimum  rental  to  be  15  per  acre  for  lands 
occupied  for  plantation  purposes.  Said  rental  to 
increase  at  the  rate  of  20^  per  acre  per  annum  for 
for  any  increase  of  $1.00  in  the  average  price  of 
96°  New  York  raws  above  $50,  and  proportionately 
for  any  fraction  of  an  increase  of  $1.00,  said  in- 
crease, however,  to  cease  when  the  price  of  96°  raws 
exceeds  $100.    *    *    *  2 

The  lease  to  include  a  condemnation  clause,  hunt- 
ing and  trespassing  clause,  and  strip  and  waste 
clause,  in  form  satisfactory  to  us,  together  with 
such  other  provisions  as  shall  be  deemed  proper. 

We  do  not  concur  in  some  of  the  provisions 
which  were  contained  in  your  former  tentative 
draft,  namely,  the  provision  that  in  case  the  lessee 
continues  to  occupy  after  the  termination  of  the 
lease  in  order  to  harvest  crops  the  rent  be  at  the 
fixed  rate  of  $15  per  acre,  instead  of  at  the  rate 
hereinabove  mentioned;  and  the  clause  on  page  5 
giving  the  lessee  the  option  to  withdraw  certain 
areas.  We  think  that  the  covenant  on  page  6  with 
reference  to  cultivation  and  rights  of  way  would 
be  unnecessary.  The  surrender  clause  at  the  bot- 
tom of  page  6  should  provide  that  in  case  buildings 


2  Here  were  repeated  without  change  certain  terms  proposed  by 
the  Trustees'  letter  of  October  18,  1940  (pp.  3-4,  supra). 


8 

shall  be  removed  the  lessee  shall  restore  the  surface 
of  the  land  to  its  original  condition. 

If  these  terms  are  agreeable,  please  signify  ac- 
ceptance in  writing  at  your  earliest  convenience, 
and  we  will  submit  a  formal  draft  of  lease  for  your 
acceptance. 

C.  Brewer  &  Co.  rejected  the  proposal  (Ex.  18,  R. 
1541-1542).    It  said: 

Your  specific  offer  of  October  18,  1940  and  our 
imconditional  acceptance  of  October  21,  1940  con- 
stituted a  binding  agreement  which  could  only  be 
altered  by  mutual  consent.  You  are  therefore  ad- 
^dsed  that  your  suj^plementary  offer  of  August  15, 
1941  is  rejected  and  that  Honolulu  Plantation  Com- 
pany will  adhere  to  its  full  rights  as  established  by 
the  existing  agreement.^ 

After  its  lease  expired  on  December  31,  1943,  appel- 
lant continued  until  1946  to  occupy  so  much  of  the 
Damon  Estate  property  as  was  not  taken  by  federal 
condemnations  (see  R.  498),  being  billed  for  and  paying 
rent  at  the  rate  provided  by  the  Trustees'  letter  of 
October  18,  1940  (R.  1201-1202).  The  first  of  the  pres- 
ent suits  was  filed  June  21,  1944  (R.  10-23),  and  that  is 
to  be  deemed  the  date  of  taking  for  all  thirteen  suits 
(R.  459-460,  462,499). 


^  On  September  16  and  again  on  November  11.  1943,  Charles  H. 
Merriam.  writing  on  behalf  of  C.  Brewer  &  Co.  in  answer  to  inquiries 
from  the  Xaw  Department  regarding  leasing  some  of  these  lands, 
suggested  that  the  Department  should  deal  with  the  Trustees  of 
the  Damon  Estate.  His  second  letter  explained  that  "Honolulu 
Plantation  Company's  tenancy  expires  on  these  areas  on  December 
31,  1943"  (Govt.  Ex.  9  for  identification,  see  R.  1126,  admitted  at 
R.  1261  as  Ex.  H,  R.  1588-1589;  Govt.  Ex.  8  for  identification,  see 
R.  1122,  admitted  at  R.  1261  as  Ex.  G,  R.  1586-1587) .  Mr.  Spalding 
testified  that  those  letters  were  written  without  his  knowledge, 
and  that  'Mr.  Merriam  was  failing  mentally  at  the  time,  although 
the  company  attempted  to  conceal  that  fact  from  the  public  and 
kept  him  in  his  position  as  manager  of  its  real  estate  department 
until  the  summer  of  1944  (R.  1122-1128,  1183-1186,  1205-1207). 


On  the  foregoing  facts,  the  district  court  held  that  the 
correspondence  between  appellant's  agent  and  the 
Trustees  of  the  Damon  Estate  was  not  intended  by  tliem 
as  a  new  lease;  that  after  December  31,  1943,  appellant 
was  at  best  a  tenant  from  year  to  year  with  a  right  to 
secure  a  lease ;  and  that  at  the  date  of  taking  appellant 
did  not  have  such  an  interest  in  the  lands  of  the  Damon 
Estate  as  to  support  its  claim  for  severance  damages 
(R.  499-503). 

SUMMARY  OF  ARGUMENT 

1.  Appellant  Honolulu  Plantation  Company  did  not 
have  a  leasehold  estate  in  the  595.01  acres  at  the  time  of 
the  taking.  Whether  correspondence,  in  itself,  consti- 
tutes a  lease  depends  on  the  intent  of  the  parties.  Here, 
the  language  used  by  appellant  and  the  Trustees  of  the 
Damon  Estate,  their  expressed  intent  to  draw  up  a 
formal  lease,  their  subsequent  conduct  and  the  sur- 
rounding circumstances  all  indicate  that  they  did  not 
intend  their  correspondence  to  constitute  a  lease. 

2.  Appellant  did  not  have  a  binding  contract  to  re- 
ceive a  lease  from  the  Trustees  of  the  Damon  Estate. 
Their  correspondence  was  no  more  than  negotiation, 
and  in  any  event  appellant's  letter  relied  on  as  an  ac- 
ceptance did  not  conform  to  the  Trustees'  proposal. 

3.  Even  if  appellant  had  a  legally  binding  contract 
for  a  lease,  its  silence  as  to  material  terms  of  the  pro- 
posed lease  made  it  too  indefinite  to  be  capable  of  spe- 
cific enforcement.  Consequently,  appellant  had  no 
equitable  estate  in  the  595.01  acres,  and  as  to  it  the  con- 
demnation was  at  most  a  noncompensable  frustration 
of  a  contract  and  not  a  compensable  taking  of  property. 

4.  Whatever  appellant's  rights  in  the  595.01  acres 
might  ultimately  have  been  determined  to  be,  at  the 
time  of  the  taking  those  rights  were  so  dubious  that  they 
did  not  enhance  the  market  value  of  ai3pellant's  re- 
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maining  property.  Therefore  the  condemnation  of  the 
595.01  acres  did  not  diminish  the  market  value  of  ap- 
pellant's remaining  property,  and  appellant  is  not  en- 
titled to  severance  damages. 

ARGUMENT 


Appellant  Did  Not  Have  a  Lease  of  the  595.01  Acres  Owned 
by  the  Damon  Estate 

Appellant  asserts  (Br.  9-13)  that  the  letter  of  Octo- 
ber 18,  1940,  from  the  Trustees  of  the  Damon  Estate 
(pp.  3-4,  supra) ,  and  the  reply  of  C.  Brewer  &  Co.,  appel- 
lant's  agent,  on  October  21,  1940  (pp.  4-5,  supra), 
amounted  to  a  lease  to  appellant,  for  ten  years  begin- 
ning January  1,  1944,  covering  the  lands  here  in  ques- 
tion. The  district  court  correctly  held  to  the  contrary 
(R.  499-502). 

It  is  the  intent  of  the  parties  which  determines 
whether  a  particular  instrument  or  series  of  instru- 
ments is  a  lease.  An  agreement  is  a  lease  if  it  "leaves 
nothing  to  be  done  and  gives  the  lessee  an  immediate 
right  of  possession".  3  Thompson,  Real  Property 
(1940)  293;  Larrisch  v.  Schaefer,  6  Hawaii  140,  142- 
143  (1875),  quoting  1  Washburn,  Real  Property,  300 
and  4  Kent,  Commentaries,  108.  However,  "If  the  con- 
tracting parties  manifest  an  intention  of  executing, 
subsequently,  a  formal  lease  with  covenants,  the  agree- 
ment to  lease  is  not  a  completed  lease."  Dan  Cohen 
Realty  Co.  v.  National  Savings  d  Trust  Co.,  125  F.  2d 
288,289  (CCA.  6, 1942). 

Here,  the  Trustees  wrote  that  they  were  "willing  to 
lease"  etc.,  and  "If  these  terms  are  agreeable  a  formal 
lease  can  then  be  drawn  up"  (pp.  3-4,  supra).  Ap- 
pellant's agent  replied,  "The  terms  of  your  offer  are 
acceptable,"  referred  to  certain  lands  which  it  under- 
stood "will  be  included  in  the  lands  to  be  leased,"  and 
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concluded,  ''We  will  prepare  a  tentative  form  of  lease 
for  submission  to  you"  (pp.  4-5,  supra).  Thus,  there 
were  no  words  of  present  demise ;  on  the  contrary,  both 
parties  spoke  of  the  leasing  in  future  terms,  and  execu- 
tion of  a  formal  lease  was  expressly  contemplated. 
Since  appellant  was  already  in  possession  under  its 
prior  lease  which  still  had  more  than  three  years  to 
run,  there  was  no  need  for  a  stop-gap  lease  in  the  form 
of  correspondence  until  a  formal  instrument  could  be 
executed.  In  the  ordinary  course  the  parties  would 
have  expected  to  be  able  to  settle  all  the  terms  and 
execute  the  new  lease  long  before  expiration  of  the  old 
one. 

In  the  light  of  the  foregoing  considerations,  it  is 
plain  that  the  trial  court  was  right  in  holding  that  the 
letters  of  October  18  and  21,  1940,  did  not  constitute  a 
lease. 

II 

The  Correspondence  Between  Appellant's  Agent  and  the  Trus- 
tees of  the  Damon  Estate  Was  Mere  Negotiation  and  Not  a 
Contract 

Alternatively  to  its  claim  of  a  lease,  appellant  con- 
tends (Br.  9,  13-23)  that  the  correspondence  above  re- 
ferred to  constituted  an  offer  and  acceptance,  creating 
a  binding  contract  to  make  a  lease.  That  contention  is 
equally  unsound.  The  letter  from  the  Trustees  ex- 
pressed a  willingness  to  enter  into  negotiations  which 
might  result  in  a  lease.  Such  a  communication  is  not 
an  offer  to  contract  and  cannot  be  "accepted".  No 
matter  how  answered,  it  does  not  bind  the  putative 
lessor.  This  was  the  holding  in  EIMorn-Hasard  Coal 
Co.  V.  Kentucky  River  Coal  Corporation,  20  F.  2d  67 
(C.  C.  A.  6, 1927) .  The  material  facts  of  that  case  were 
indistinguishable  from  those  at  bar.  There  the  lessor 
wrote  that  it  "would  be  willing  to  make  a  lease  to  your 
company"  of  certain  land  at  specified  rentals,  the  lessee 
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to  pay  all  taxes,  concluding,  "If  this  meets  with  your 
approval,  Mr.  W.  O.  Davis,  our  general  counsel,  on  his 
return  to  this  office,  will  draw  up  a  lease  for  your  signa- 
tures according  to  the  above  terms."  The  addressee 
replied  that  it  "accepts  offer  as  proposed  in  the  letter 
aforesaid,  and  requests  that  your  company  draw  up  its 
customary  lease  as  your  company  makes  to  other  per- 
sons under  similar  circumstances."  The  district  court 
held  that  there  was  neither  a  lease  nor  a  binding  con- 
tract for  a  lease.  The  appellate  court  affirmed,  saying 
(pp.  69-70)  : 

*  *  *  The  offer  must  be  one  which  is  intended 
of  itself  to  create  contractual  relations  upon  its 
acceptance.  See  6  R.  C.  L.  §  23,  p.  600.  The  letter 
is  not  in  form  an  offer.  It  merely  says  that  the 
writer  "would  be  willing  to  make  a  lease."  Its 
last  paragraph  calls  for  a  communication  to  the 
writer  of  an  approval,  and  repels  the  idea  that  a 
contract  would  result  by  merely  mailing  an  accept- 
ance. It  states  that,  after  receipt  of  that  approval, 
a  lease  would  be  drawn  up  and  executed.  It  was 
clearly  not  intended  to  create  contractual  relations 
merely  by  mailing  an  acceptance. 

Furthermore,  we  think  the  letter,  in  view  of  the 
circumstances,  indicates  that  the  preparation  and 
execution  of  the  lease  were  necessary  to  the  crea- 
tion of  a  contract.  The  letter  treats  of  only  a  few 
of  the  terms  which  would  ordinarily  be  embodied 
in  a  mining  lease.    ^    *    * 

*  *  *  A  written  lease  was  contemplated  as  a 
final  conclusion  of  the  negotiations.  The  terms  of 
the  letter  so  indicate.  As  already  said,  it  is  not  in 
form  an  offer  to  contract,  but  merely  an  expression 
of  a  willingness  to  make  a  lease.  It  calls  for  a 
previous  expression  of  approval,  without  which  no 
lease  is  to  be  prepared  and  executed.  The  subject- 
matter  is  of  a  nature  to  require  a  formal  writing 
for  its  full  expression.  It  is  of  that  class  which  is 
usually  put  in  writing.  The  letter  treats  of  only  a 
few  of  the  terms  of  the  usual  lease.    *    *    * 
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Numerous  authorities  to  the  same  effect  were  cited 
by  the  court  (20  F.  2d  cit  p.  70),  including  the  decision 
of  this  Court  in  Northwestern  Lumber  Co.  v.  Grays 
Harbor  &  P.  S.  Ry.  Co.,  221  Fed.  807  (1915) ;  and  Hack- 
ley  V.  Oakford,  98  Fed.  781  (C.  C.  A.  3, 1899),  certiorari 
denied  177  U.  S.  694. 

Moreover,  it  is  apparent  that  the  parties  themselves 
understood  they  were  merely  negotiating  for  a  lease.  A 
comparison  with  the  numerous  provisions  of  the  prior 
lease  (R.  1516-1533)  and  the  tentative  draft  for  the  new 
lease  submitted  by  appellant  (R.  1568-1577)  makes  plain 
that  the  letters  of  October  1940  contained  only  a  few 
of  the  material  terms  that  the  parties  would  incorijorate 
into  any  such  lease.  For  example,  no  reference  was 
made  to  rights  of  way  for  the  lessee  (cf.  R.  1526-1527, 
1569-1570),  manner  of  payment  of  rent  (cf.  R.  1528, 
1571-1572),  holding  over  to  harvest  maturing  crops  (cf. 
R.  1528,  1570),  payment  of  special  assessments  and 
benefit  charges  (cf.  R.  1529-1530,  1573-1574),  fencing 
and  liability  for  damage  by  straying  cattle  of  the  lessor 
or  its  other  tenants  (cf.  R.  1530,  1574),  exercise  by  the 
lessee  of  rights  over  other  parts  of  the  Ahupuaa  of 
Moanalua  (cf.  R.  1531,  1575, 1583),  maintenance  of  im- 
provements (cf.  R.  1531,  1575),  removal  of  buildings 
and  machinery  by  the  tenant  on  termination  of  the 
lease  (cf.  R.  1532,  1576,  1583),  or  right  of  the  tenant  to 
withdraw  from  parts  of  the  area  leased  (cf.  R.  1574, 
1583).  As  to  some  of  these,  the  parties  proved  to  be  in 
material  disagreement  (R.  1583). 

It  is  unlikely,  to  say  the  least,  that  the  jjarties  in- 
tended to  commit  themselves  to  an  arrangement  that 
left  so  much  in  doubt.  As  the  court  said  in  Locomobile 
Co.  of  America  v.  Bergdoll,  192  Fed.  447,  448  (C.  C. 
E.  D.  Pa.  1912),  "If  the  writings  in  evidence  were 
intended  to  contain  the  whole  contract,  the  parties  were 
inevitably  beginning  a  series  of  lawsuits,  and  it  can 
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to  pay  all  taxes,  concluding,  "If  this  meets  with  your 
approval,  Mr.  W.  O.  Davis,  our  general  counsel,  on  his 
return  to  this  office,  will  draw  up  a  lease  for  your  signa- 
tures according  to  the  above  terms."  The  addressee 
replied  that  it  '^  accepts  offer  as  proposed  in  the  letter 
aforesaid,  and  requests  that  your  company  draw  up  its 
customary  lease  as  your  company  makes  to  other  per- 
sons under  similar  circumstances. ' '  The  district  court 
held  that  there  was  neither  a  lease  nor  a  binding  con- 
tract for  a  lease.  The  appellate  court  affirmed,  saying 
(pp.  69-70) : 

*  *  *  The  offer  must  be  one  which  is  intended 
of  itself  to  create  contractual  relations  upon  its 
acceptance.  See  6  R.  C.  L.  §  23,  p.  600.  The  letter 
is  not  in  form  an  offer.  It  merely  says  that  the 
writer  ''would  be  willing  to  make  a  lease."  Its 
last  paragraph  calls  for  a  communication  to  the 
writer  of  an  approval,  and  repels  the  idea  that  a 
contract  would  result  by  merely  mailing  an  accept- 
ance. It  states  that,  after  receipt  of  that  approval, 
a  lease  would  be  drawn  up  and  executed.  It  was 
clearly  not  intended  to  create  contractual  relations 
merely  by  mailing  an  acceptance. 

Furthermore,  we  think  the  letter,  in  view  of  the 
circumstances,  indicates  that  the  preparation  and 
execution  of  the  lease  were  necessary  to  the  crea- 
tion of  a  contract.  The  letter  treats  of  only  a  few 
of  the  terms  which  would  ordinarily  be  embodied 
in  a  mining  lease.    *    *    * 

*  *  *  A  written  lease  was  contemplated  as  a 
final  conclusion  of  the  negotiations.  The  terms  of 
the  letter  so  indicate.  As  already  said,  it  is  not  in 
form  an  offer  to  contract,  but  merely  an  expression 
of  a  willingness  to  make  a  lease.  It  calls  for  a 
previous  expression  of  approval,  without  which  no 
lease  is  to  be  prepared  and  executed.  The  subject- 
matter  is  of  a  nature  to  require  a  formal  writing 
for  its  full  expression.  It  is  of  that  class  which  is 
usually  put  in  writing.  The  letter  treats  of  only  a 
few  of  the  terms  of  the  usual  lease.    *    *    * 
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Numerous  authorities  to  the  same  effect  were  cited 
by  the  court  (20  F.  2d  cxt  p.  70),  including  the  decision 
of  this  Court  in  Northwestern  Lumber  Co.  v.  Grays 
Harbor  d  P.  S.  By.  Co.,  221  Fed.  807  (1915) ;  and  Hack- 
ley  V.  Oakford,  98  Fed.  781  (C.  C.  A.  3, 1899),  certiorari 
denied  177  U.  S.  694. 

Moreover,  it  is  apj^arent  that  the  parties  themselves 
miderstood  they  were  merely  negotiating  for  a  lease.  A 
comparison  with  the  numerous  provisions  of  the  prior 
lease  (R.  1516-1533)  and  the  tentative  draft  for  the  new 
lease  submitted  by  appellant  (R.  1568-1577)  makes  plain 
that  the  letters  of  October  1940  contained  only  a  few 
of  the  material  terms  that  the  parties  would  incorporate 
into  any  such  lease.  For  example,  no  reference  was 
made  to  rights  of  way  for  the  lessee  (cf.  R.  1526-1527, 
1569-1570),  manner  of  jDayment  of  rent  (cf.  R.  1528, 
1571-1572),  holding  over  to  harvest  maturing  croj)s  (cf. 
R.  1528,  1570),  payment  of  special  assessments  and 
benefit  charges  (cf.  R.  1529-1530,  1573-1574),  fencing 
and  liability  for  damage  by  straying  cattle  of  the  lessor 
or  its  other  tenants  (cf.  R.  1530,  1574),  exercise  by  the 
lessee  of  rights  over  other  parts  of  the  Ahu^Duaa  of 
Moanalua  (cf.  R.  1531,  1575, 1583),  maintenance  of  im- 
provements (cf.  R.  1531,  1575),  removal  of  buildings 
and  machinery  by  the  tenant  on  termination  of  the 
lease  (cf.  R.  1532,  1576,  1583),  or  right  of  the  tenant  to 
withdraw  from  parts  of  the  area  leased  (cf.  R.  1574, 
1583).  As  to  some  of  these,  the  parties  proved  to  be  in 
material  disagreement  (R.  1583). 

It  is  unlikely,  to  say  the  least,  that  the  parties  in- 
tended to  commit  themselves  to  an  arrangement  that 
left  so  much  in  doubt.  As  the  court  said  in  Locomobile 
Co.  of  America  v.  Bergdolh  192  Fed.  447,  448  (C.  C. 
E.  D.  Pa.  1912),  "If  the  writings  in  evidence  were 
intended  to  contain  the  whole  contract,  the  parties  were 
inevitably  beginning  a  series  of  lawsuits,  and  it  can 
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hardly  be  supposed  that  two  thoroughly  competent 
businessmen  could  have  failed  to  know  that  many  other 
matters  must  be  discussed  and  agreed  upon  before  their 
preliminary  imderstanding  could  possibly  be  carried 
out." 

There  is  nothing  to  the  contrary  in  Wong  Kwai  v. 
Dominis,  13  Hawaii  471  (1901),  relied  on  by  appellant 
(Br.  12;  cf.  R.  499-500).  There,  as  the  decision  put  it, 
the  lessor's  agent  "wrote  definitely  as  one  having  com- 
plete authority,  stating  that  the  plaintiff,  if  he  agreed, 
should  have  the  lease  on  such  and  such  terms"  (13 
Hawaii,  p.  476).  Nevertheless,  the  court  said,  "This  is 
a  case  of  unusual  difficulty"  (p.  474) ,  and ' '  The  question 
of  greatest  difficulty  is  whether  the  letter  should  be  con- 
strued as  containing  an  offer"  (p.  475).  After  examin- 
ing all  the  circumstances  and  noting  that  the  agent  who 
wrote  the  letter  had  subsequently  treated  it  as  an  offer 
and  the  acceptance  as  making  a  binding  contract,  the 
court  concluded,  "On  the  whole  we  are  of  the  opinion 
that  sufficient  cause  has  not  been  shown  for  reversing 
the  decree  of  the  Circuit  Judge"  (p.  478).  The  de- 
cision seems  to  mark  the  limit  of  how  far  the  Hawaiian 
court  would  go  in  sustaining  a  finding  that  such  a  con- 
tract to  lease  was  intended  by  the  parties.  It  provides 
no  reason  for  reversing  the  present  judgment,  where  the 
Trustees'  letter  was  far  less  specific  and  their  subse- 
quent conduct  was  inconsistent  with  a  view  that  they 
had  made  an  offer  capable  of  being  accepted  so  as  to 
make  a  binding  contract.  Cf.  Northivestern  Lumber 
Co.  V.  Grays  Harbor  &  P.  S.  Ry.  Co.,  221  Fed.  807,  814 
(C.  C.  A.  9,  1915). 

Finally,  whatever  view  is  taken  of  the  Trustees'  let- 
ter, no  contract  in  fact  resulted,  because  the  reply  by 
appellant's  agent  did  not  conform  to  the  terms  thereof. 
The  Trustees  wrote,  "Land  to  be  leased  comprising 
fields  now  in  cane  mauka  of  Kamehameha  Highway  and 
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makai  of  the  Highway  fields  92  to  94  inclusive.  (We 
understand  fields  95  and  96  are  going  to  be  taken  over  by 
the  U.  S.  Army.)  "  (R.  1513.)  C.  Brewer  &  Co.  replied, 
"We  understand  that  unless  Fields  95  and  96,  makai  of 
Kamehameha  Highwaj^,  are  taken  over  by  some  Federal 
authority  before  the  expiration  of  the  current  lease, 
they  will  be  included  in  the  lands  to  be  leased  to  Hono- 
lulu Plantation  Company"  (R.  1515-1516).  However, 
the  Trustees  had  certainly  not  offered  to  lease  fields  95 
and  96.  Their  statement  regarding  those  fields  was  at 
the  most  an  explanation  of  why  they  were  not  being 
offered.  In  undertaking  to  increase  the  area  covered  by 
the  negotiations,  C.  Brewer  &  Co.  introduced  a  new  pro- 
vision, which  prevented  their  letter  from  operating  as 
an  acceptance.  Iselin  v.  United  States,  271  U.  S.  136, 
139  (1926) ;  Title  Insurance  &  Guaranty  Co.  v.  Hart, 
160  F.  2d  961,  963,  966  (C.  C.  A.  9, 1947) ;  Machine  Tool 
db  Equip.  Corp.  v.  Reconstruction  Fi.  Corp.,  131  F.  2d 
547,  556  (C.  C.  A.  9, 1942) ;  Richards  v.  Ontai,  19  Hawaii 
451,456-457  (1909). 

Since  it  thus  appears  that  the  Trustees '  letter  was  not 
an  offer,  and  the  reply  to  it  was  not  an  acceptance,  it  is 
obvious  that  no  binding  contract  resulted  from  them. 

Ill 

As  to  Appellant,   Condemnation  of  the  Damon  Estate  Lands 
Was  at  Most  a  Frustration  Rather  Than  a  Taking 

Appellant  argues  (Br.  13-23)  that  if  the  correspond- 
ence with  the  Trustees  of  the  Damon  Estate  constituted 
a  contract  to  lease,  rather  than  an  executed  lease,  still 
that  contract  would  give  it  such  an  interest  in  the  land 
as  to  entitle  it  to  claim  severance  damages  on  account 
of  the  condemnation.  Again,  appellant's  conclusion  is 
unsound. 

Even  if  the  supposed  contract  to  enter  into  a  lease 
were  executed  and  legally  binding,  still  it  was  silent  as 
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to  so  many  material  terms  of  the  proposed  lease  that  it 
could  not  have  been  specifically  enforced  (cf.  p.  13, 
supra) ,  and  the  only  remedy  for  breach  would  have  been 
an  action  at  law  for  damages.  Cf.  Gulhenkian  v.  Gul- 
benkian,  147  F.  2d  173, 175  (C.  C.  A.  2, 1945).  The  rule 
that  the  holder  of  a  contract  to  purchase  land  has  an 
equitable  interest  in  the  land,  and  related  equitable 
principles,  "are  only  incidents  or  necessary  conse- 
quences of  the  right  to  specific  performance. ' '  National 
Bank  of  Kentucky  v.  Louisville  Trust  Co,,  67  F.  2d  97, 
100  (C.  C.  A.  6,  1933),  certiorari  denied  291  U.  S.  665. 
Lacking  the  right  to  specific  performance,  appellant 
could  have  had  at  most  only  a  right  in  personam  against 
the  Trustees  of  the  Damon  Estate,  not  an  interest  in  the 
land  itself.  Cf.  Sutton  v.  Commissioner  of  Internal 
Revenue,  95  F.  2d  845,  849  (C.  C.  A.  10,  1938).  Mere 
frustration  of  a  contract  to  purchase,  by  condemnation 
of  the  subject  matter,  is  not  a  taking  of  property  of 
the  prospective  purchaser  and  does  not  entitle  him  to 
compensation  in  the  condemnation  proceeding.  Omnia 
Co.  V.  United  States,  261  U.  S.  502  (1923). 

IV 

Appellant  Did  Not  Establish  That  Condemnation  of  These 
Lands  Diminished  the  Market  Value  of  the  Remainder  of 
Its   Plantation 

Since  the  only  claim  here  made  by  appellant  is  for 
severance  damages  to  the  remainder  of  its  plantation 
(R.  509),  it  would  not  have  been  enough  for  appellant 
to  show  that  it  had  an  interest  in  the  595.01  acres  con- 
demned. To  recover  severance  damages,  appellant 
needed  also  to  show  that  the  market  value  of  its  remain- 
ing property  was  diminished  by  the  taking  of  its  in- 
terest in  the  595.01  acres.  See  United  States  v.  Miller, 
317  U.  S.  369,  376  (1943),  and  cases  there  cited.  That 
appellant  failed  to  do.    The  trial  court,  giving  appel- 
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lant  the  benefit  of  everj'  doubt  as  to  its  legal  rights,  still 
held  that  it  had  not  proved  its  case.  It  held  (R.  502- 
503): 

At  liest,  having  remained  in  y)ossession  after 
December  31,  1943,  and  thereafter  having  paid  the 
yearly  rent  called  for  by  the  October  1940  contract, 
the  Company  had  a  year  to  year  tenancy,  with  a 
right  to  sue  for  specific  performance.  An  estate 
in  that  indefinite  condition,  involving  the  purchase 
of  a  lawsuit,  would  not  be  attractive  to  a  buyer. 

For  these  reasons,  I  do  not  believe  that  the  Com- 
pany had  an  estate  in  the  Damon  lands  which  sup- 
ports its  claim  for  severance  damage  with  respect 
thereto  at  the  rate  of  $1,000  per  acre. 

The  trial  court's  conclusion  in  this  regard  rests  on  its 
evaluation  of  the  evidence,  not  ordinarily  subject  to 
review  on  appeal.  However,  it  may  be  observed  that 
no  different  conclusion  could  reasonably  have  been 
reached.  Appellant's  claim  is  that  it  suffered  sever- 
ance damages  from  the  taking  of  this  land  at  the  rate 
of  $1,000.00  for  each  acre  taken,  the  same  rate  as  was 
claimed  for  the  taking  of  lands  as  to  which  its  legal 
status  as  lessee  was  unquestioned.  The  trial  judge  w^as 
obviously  right  in  holding  that  the  loss  of  a  dubious 
right,  enforceable  only  by  litigation  if  at  all,  could  not 
be  as  damaging  as  the  loss  of  clearly  established  rights. 
He  therefore  rejected,  as  to  the  595.01  acres,  the  uni- 
form figure  of  $1,000.00  per  acre  taken,  advanced  by 
appellant.  Since  there  was  no  evidence  as  to  any  lesser 
amount  of  damage  (cf.  R.  503),  appellant's  case  neces- 
sarily failed  for  lack  of  any  credible  evidence  to  sustain 
its  burden  of  proving  the  damage  claimed.  See  United 
States  V.  Katz  Drug  Co.,  150  F.  2d  681,  686  (C.  C.  A.  8, 
1945)  ;  U7iited  States  v.  HarreU,  133  F.  2d  504,  507-508 
(C.  C.  A.  8,  1943)  ;  United  States  v.  711.57  Acres  of  L. 
in  Eden  Tp.,  Alameda  County,  Cat.,  51  F.  Supp.  30,  33 
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(N.  D.  Cal.  1943),  appeal  dismissed  by  stipulation  144 
F.  2d  355  (CCA.  9, 1944). 

Wholly  aside  from  any  of  the  matters  above  dis- 
cussed, the  reasons  advanced  by  the  United  States,  in 
its  opening  brief  on  its  own  appeal,  for  reversing  the 
award  of  such  severance  damages  as  were  allowed  to 
appellant,  are  of  course  equally  applicable  to  defeat 
the  claim  for  further  severance  damages  which  appel- 
lant makes  here. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  appealed  from  should  be  affirmed  in  so  far  as 
it  denies  to  appellant  severance  damages  on  account  of 
the  taking  of  the  595.01  acres  of  land  owned  by  the 
Damon  Estate. 

KespectfuUy, 

A.  Devitt  Vanech, 
Assistant  Attorney  General. 
John  F.  Cotter, 
George  S.  Swarth, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C, 

April  1949. 
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QUESTIONS  INVOLVED 

1.  Does  the  Honolulu  Plantation  Company  have  such  a 
property  interest  in  the  land  held  by  it  under  those  certain 
agreements  executed  by  and  between  the  Trustees  of  the 
Damon  Estate  and  said  Company  as  to  entitle  the  latter  to 
just  compensation  by  way  of  severance  damages  under  the 
Fifth  Amendment  of  the  Constitution  of  the  United  States? 


2.  Is  the  Honolulu  Plantation  Company  entitled  to  just 
compensation  in  the  amount  of  $595,010  for  severance  dam- 
ages suffered  by  it  through  the  taking  of  its  property  interest 
in  595.01  acres  of  cane  land  held  by  it  under  those  certain 
agreements  executed  by  and  between  the  Trustees  of  the 
Damon  Estate  and  said  Company? 

SUMMARY  OF  ARGUMENT 

1.  Where  real  property  is  condemned  by  the  sovereign, 
a  person  other  than  the  owner  of  the  fee  is  entitled  to 
compensation  if  he  possesses  an  "interest"  or  "estate"  in  the 
land.  By  virtue  of  those  certain  agreements  executed  by 
and  between  the  Honolulu  Plantation  Company  and  the 
Trustees  of  the  Damon  Estate,  the  Honolulu  Plantation 
Company  held  a  lease,  or  in  the  alternative,  an  agreement 
to  lease  in  connection  with  the  Damon  lands  and  thus 
owned  such  a  property  interest  in  said  lands  as  to  entitle  it 
to  just  compensation. 

2.  Where  a  part  of  a  tract  of  land  is  taken  for  public  use, 
the  just  compensation  to  which  the  owner  of  an  interest 
therein  is  entitled  includes  the  damages  to  the  remainder  of 
the  tract  resulting  from  the  taking,  in  addition  to  the  value 
of  the  land  taken.  As  a  result  of  the  takings  in  these  pro- 
ceedings, the  physical  properties  of  the  Honolulu  Plantation 
Company  remaining  after  the  takings  were  depreciated  in 
value  because  of  the  severance  of  the  lands  taken  from  the 
properties  operated  as  a  unit  by  the  Plantation.  The  differ- 
ence between  the  market  value  of  all  of  the  real  properties  of 
the  Company  held  before  the  takings  and  forming  the  inte- 
grated enterprise  owned  and  conducted  by  the  Company 
and  the  market  value  of  the  same  property  remaining  after 
the  takings  is  the  amount  the  Company  suffered  in  damages 
by  reason  of  the  severance. 


ARGUMENT 

I. 

THE  HONOLULU  PLANTATION  COMPANY  HAD  SUCH  A 
PROPERTY  INTEREST  IN  THE  LAND  HELD  BY  IT 
UNDER  THE  DAMON  TITLE  AS  TO  ENTITLE  IT  TO 
JUST  COMPENSATION  BY  WAY  OF  SEVERANCE  DAM- 
AGES UNDER  THE  FIFTH  AMENDMENT  OF  THE  CON- 
STITUTION OF  THE  UNITED  STATES. 
1.    BY    VIRTUE    OF    CERTAIN    CORRESPONDENCE    BE- 
TWEEN THE  HONOLULU  PLANTATION  COMPANY 
AND  THE  TRUSTEES  OF  THE  DAMON  ESTATE,  THE 
COMPANY  HELD  A  LEASE  ON  THE  SO-CALLED  DA- 
MON LANDS. 

In  its  answering  brief,  the  Government  concedes  (p.  10) 
that  it  is  the  intent  of  the  parties  which  determines  whether 
a  particular  instrument  or  series  of  instruments  is  a  lease. 
However,  the  Government  quoting  from  Thompson  on 
Real  Property  (p.  10  brief)  apparently  contends  that  an 
agreement  is  a  lease  only  if  it  "leaves  nothing  to  be  done 
and  gives  the  lessee  an  immediate  right  of  possession."  Fur- 
ther, it  is  said  (p.  10)  that  if  the  parties  indicate  an  intention 
to  execute  a  formal  lease  at  a  later  date  the  agreement  is  not 
a  completed  lease.  Then,  the  Government,  in  reliance  upon 
these  general  propositions,  argues  that  the  correspondence 
referred  to  above  does  not  constitute  a  lease.  This  theory  is 
based  entirely  on  the  meaning  of  certain  language  in  the 
correspondence  which,  it  is  said,  indicates  that  the  parties 
did  not  intend  a  present  demise  but  rather  an  agreement 
to  lease  in  the  future.  In  the  words  contained  in  the  brief, 
"Thus,  there  were  no  words  of  present  demise;  on  the  con- 
trary, both  parties  spoke  of  the  lease  in  future  terms,  an 
execution  of  a  formal  lease  was  expressly  contemplated." 


The  fallacy  in  the  Government's  argument  lies  in  the 
misapplication  of  the  basic  legal  principles  upon  which  their 
theory  rests.  The  quotation  from  Thompson  on  Real  Prop- 
erty, supra,  may  be  a  correct  statement  of  the  law  under 
certain  circumstances  but  it  cannot,  as  the  Government 
seems  to  suggest,  be  applied  to  all  situations.  This  is  clearly 
demonstrated  by  the  following  quotation  which  appears  in 
Thompson  on  Real  Property  (Vol.  3,  p.  293,  Sec.  1215)  in 
the  same  paragraph  from  which  the  Government's  quote  is 
taken. 

"However,  where  there  were  apt  words  of  present 
demise,  and  the  tenant  went  into  possession  and  occu- 
pancy thereunder,  such  instrument  has  been  construed 
as  a  present  demise  rather  than  as  an  agreement  for  a 
lease,  notwithstanding  it  contained  a  covenant  for  the 
execution  of  a  more  perfect  and  formal  lease."  (italics 
added.) 

The  quotation  from  the  case  of  Dan  Cohen  Realty  Com- 
pany V.  National  Savings  and  Trust  Company,  125  F.  2d. 
288,  289,  1942,  to  the  effect  that  "If  the  contracting  parties 
manifest  an  intention  of  executing,  subsequently,  a  formal 
lease  with  covenants,  the  agreement  to  lease  is  not  a  com- 
pleted lease"  (p.  10)  is  entitled  to  but  little  weight.  The 
statement  is  made  as  a  dictum  in  a  case  in  which  the  ques- 
tion was  one  of  venue  of  the  Circuit  Court.  The  only  relief 
asked  was  that  the  defendants  be  compelled  to  execute  the 
lease,  and  the  holding  of  the  court  was  that  this  was  an 
action  in  personam,  and  thus  not  within  the  jurisdiction  of 
the  court  of  the  district  in  which  the  property  was  situated. 
The  question  as  to  whether  or  not  there  was  a  lease  was  not 
before  the  court  and  was  not  essential  to  the  determination 
of  the  issues  in  that  case.  In  addition,  the  above  quoted 
paragraph  from  Thompson  on  Real  Property  indicates  that 
even  though  the  parties  manifest  an  intention  to  execute 


subsequently  a  formal  lease,  an  agreement,  if  it  contains  apt 
words  of  present  demise,  may  be  construed  as  a  lease. 

In  the  instant  case,  the  correspondence  between  the  par- 
ties indicates  that  the  parties  intended  a  present  demise. 
The  property  was  described  with  sufficient  definiteness,  the 
term  was  designated  and  the  rental  specified.  After  the  ex- 
piration of  the  1927  lease,  the  Honolulu  Plantation  Com- 
pany remained  in  possession  of  the  premises  under  what  it 
considered  to  be  a  valid  lease.  On  January  1,  1944,  the 
effective  date  of  the  new  lease,  the  Company  was  billed  by 
the  lessors  at  a  different  and  higher  rental  than  was  pro- 
vided for  in  the  1927  lease.  (R.  p.  1202.)  Subsequently, 
the  Company  paid  the  rentals  at  the  newer  and  higher  rate. 
The  Company,  in  reliance  on  the  validity  of  the  lease,  had 
made  substantial  expenditures  on  the  lands  (R.  p.  1202). 
Mr.  P.  E.  Spalding,  attorney  in  fact  for  Honolulu  Plantation 
Company  and  president  of  C.  Brewer  &  Company,  who 
was  instrumental  in  the  negotiation  of  the  new  lease,  testi- 
fied that  he  believed  that  the  Honolulu  Plantation  Com- 
pany had  a  lease  on  the  Damon  lands  in  question  by  virtue 
of  the  exchange  of  letters  referred  to  above.  (R.  p.  1113  et 
seq.) .  This  was  never  refuted  by  the  lessors,  although  the 
latter  might  have  been  called  by  the  Government  to  testify 
concerning  their  view  of  the  transaction.  In  view  of  these 
facts,  it  is  submitted  that  it  was  the  intention  of  the  parties 
that  the  agreement  was  to  constitute  a  lease  of  the  premises. 


2.  IN  THE  ALTERNATIVE,  BY  VIRTUE  OF  CERTAIN  COR- 
RESPONDENCE BETWEEN  THE  HONOLULU  PLAN- 
TATION COMPANY  AND  THE  TRUSTEES  OF  THE 
DAMON  ESTATE,  AND  THE  ACTS  AND  EXPENDI- 
TURES OF  MONIES  BY  HONOLULU  PLANTATION 
COMPANY  IN  RELIANCE  THEREON,  THE  COMPANY 
HELD  AN  AGREEMENT  TO  LEASE  ON  THE  SO- 
CALLED  DAMON  LANDS. 

It  is  the  position  of  the  appellant  that  even  if  it  be  as- 
sumed that  the  letters  of  October  18,  1940  and  October  21, 
1940  (Ex.  9-K,  R.  p.  1513)  do  not  constitute  a  lease,  they 
do  constitute  a  contract  to  lease  and  that,  accordingly,  the 
Honolulu  Plantation  Company  is  entitled  to  recover  just 
compensation  for  severance  damages  suffered  by  the  Com- 
pany by  virtue  of  the  taking  of  its  property  interest  in  595.01 
acres  of  cane  land  held  by  it  under  said  contract. 

The  appellee  contends  that  the  correspondence  between 
the  appellant's  agent  and  the  trustees  of  the  Damon  Estate 
was  mere  negotiation  and  not  a  contract.  The  Court  below 
found  as  a  fact  that  there  was  a  contract  to  lease.  (R.  p. 
497)  : 

"The  known  facts  are  that: 

"2.  Anticipating  the  expiration  of  the  then  existing 
lease,  on  October  18,  1940,  the  trustees  of  the  Damon 
Estate  offered  in  writing  (Exhibit  9-K)  to  enter  into  a 
new  lease  with  the  Company  upon  terms  specified  for 
a  period  of  ten  years  from  January  1,  1944.  The  offer 
disclosed  that  due  to  anticipated  condemnation  pro- 
ceedings not  all  of  the  lands  involved  might  be  avail- 
able for  lease. 

"3.  By  letter  dated  October  21,  1940,  the  Company 
accepted  the  Estate's  offer.   (Exhibit  9-K) . 

"4.  By  the  terms  of  this  contract  both  parties  had 
expressly  in  mind  the  execution  of  a  formal  lease.  This 


was  never  done,  nor  did  the  Company  ever  bring  suit 
for  specific  performance." 

Again  on  page  499  of  tfie  record  the  Court  said:  "Whether 
here  there  is  a  lease  or  an  executory  contract  for  a  lease  de- 
pends essentially  upon  the  intention  of  the  parties,  as  gath- 
ered from  the  terms  of  their  October  1940  agreement.  If  it 
is  a  lease,  the  Company  acquired  an  estate  in  the  lands  for 
10  years  from  January  1,  1944.  If  it  is  not,  it  acquired 
simply  an  executory  right  to  compel  the  Damon  Trustees 
to  convey  to  it  such  an  estate,  for  breach  of  which  contract 
the  Company  could  recover  damages  or  sue  for  specific  per- 
formance,  (citing  authorities) ." 

Again,  on  page  502:  "At  best,  having  remained  in  pos- 
session after  December  31,  1943,  and  thereafter  having  paid 
the  yearly  rent  called  for  by  the  October  1940  contract,  the 
Company  had  a  year  to  year  tenancy,  with  a  right  to  sue  for 
specific  performance," 

In  its  argument  the  appellee  relies  on  the  case  of  Elkhorn- 
Hazard  Coal  Co.  vs.  Kentucky  River  Coal  Corporation,  20 
F.  2d.  67  (CCA  6,  1927),  stating  in  its  brief  (page  11)  : 
"The  material  facts  of  that  case  were  indistinguishable  from 
those  at  bar."  This  contention  is  unsound.  The  following 
material  facts  were  distinguishable  from  those  in  the  case  at 
bar:  (1)  The  Elkhorn-Hazard  case  involved  a  mining  lease. 
This  type  of  lease  has  long  been  distinguished  by  the  courts 
from  an  ordinary  lease  of  real  property.  36  Am.  Jur.  309. 
(2)  The  Elkhorn-Hazard  case  was  a  suit  in  trespass.  The 
purported  lessee  had  not  been  in  possession  of  the  mine  and 
was  being  sued  in  trespass  for  going  into  possession  without 
a  lease.  (3)  The  question  involved  in  the  Elkhorn-Hazard 
case  was  whether  the  mailing  of  the  letter  of  acceptance 
constituted  an  acceptance  where  it  w^as  not  received  by  the 
offeror.  Elkhorn-Hazard  Coal  Co.  vs.  Kentucky  River  Coal 
Corporation!  (ibid  p.  69)  : 
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"The  mailing  of  this  letter  of  acceptance  is  relied  on 
as  completing  a  contract  for  a  lease.  It  is  urged,  with 
much  support  from  the  record,  that  this  letter  was  not 
in  fact  mailed.  The  District  Judge  has  found  that  it 
was  mailed,  and  also  that  it  was  never  received  by  ap- 
pellee." 

The  court  held  that  although  the  offer  had  been  mailed 
it  had  never  been  received  by  the  offeree  and  that  conse- 
quently the  acceptance  was  not  effective. 

Moreover,  the  quotation  from  the  case  which  the  Govern- 
ment sets  forth  on  page  1 2  of  its  answering  brief,  when  read 
in  the  light  of  the  facts  of  the  case,  does  not  lend  any  sup- 
port to  the  Government's  contention.  In  the  Elkhorn- 
Hazard  Coal  Company  case,  Mr.  Cockburn,  the  general 
manager  of  the  latter  company,  called  on  the  president  of 
the  Kentucky  River  Coal  Corporation  concerning  a  pro- 
posed lease.  As  a  result  of  this  interview,  the  communica- 
tion quoted  in  part  on  pages  11  and  12  of  the  Government's 
brief  was  handed  personally  to  the  representative  of  the  Elk- 
horn-Hazard  Company. 

In  the  words  of  the  court: 

"At  this  interview  it  was  represented  by  Cockburn 
that  he  was  on  his  way  to  attend  a  meeting  of  the  direc- 
tors of  his  company  in  West  Virginia,  and  that  he 
wished  to  know  upon  what  terms  a  lease  could  be  had 
of  the  Williams  land.  The  writing  was  given  to  him, 
so  that  he  might  lay  the  same  before  the  board  for 
their  consideration.  Nothing  was  said  as  to  the  man- 
ner in  which  Mr.  Cockburn  might  transmit  the  deci- 
sion of  the  board.  Several  days  later,  Dudley  saw  him 
in  Lexington,  but  nothing  was  said  upon  the  subject. 
Appellee  next  heard  of  the  matter  in  the  following 
December." 

It  is  clear  from  the  facts  in  this  case  that  the  negotiations, 
referred  to  above,  were  of  a  preliminary  nature  only.  More 


important,  since  the  court  found  that  there  had  been  no 
acceptance  of  the  offer,  there  could  not  under  any  circum- 
stances be  a  binding  contract. 

The  argument  of  the  appellee  on  pages  15  and  16  of  the 
answering  brief  to  the  effect  that  even  if  there  were  a  con- 
tract to  lease,  it  was  silent  as  to  so  many  material  terms  that 
it  could  not  be  specifically  enforced  is  without  merit.  The 
rule  is  well  established  that  where  there  is  no  specification 
in  a  contract  to  execute  a  lease  covering  the  usual  and  ordi- 
nary covenants  and  provisions,  these  will  be  implied  by  the 
courts  of  equity.  Bennett  vs.  Moon,  194  N.W.  802,  1923, 
and  authorities  cited  therein. 

It  is  a  matter  of  record  that  not  only  had  the  Honolulu 
Plantation  Company  been  a  tenant  of  the  Damon  Estate  for 
a  long  period  of  time  but  also  it  had  under  lease  from  the 
Estate  numerous  parcels  of  land,  even  at  the  time  of  the 
takings  involved  in  these  proceedings.  The  minor  details, 
which  were  not  expressly  mentioned  in  the  communications 
in  the  instant  case,  could  be  readily  ascertained  and  deter- 
mined by  reference  to  the  past  conduct  of  the  parties.  That 
the  Government  is  attempting  to  attach  undue  importance 
to  this  aspect  of  the  case  is  made  obvious  by  the  inconse- 
quential nature  of  the  terms  referred  to  by  appellee  on 
page  13  of  its  brief.  If  the  letter  of  October  18,  1940  had 
been  intended  for  purposes  of  negotiation  only,  it  is  not 
reasonable  to  believe  that  the  Trustees  would  have  included 
in  the  communication  the  several  technical  terms  therein 
set  forth.  Nor  is  the  use  of  the  words  "willing  to  lease"  in- 
dicative of  an  intent  to  enter  into  negotiations  to  lease  only. 
Under  the  circumstances  involved  here,  the  use  of  such  a 
phrase  appears  to  convey  the  intent  on  an  offer  to  lease 
as  effectively  as  any  other  words  which  might  have  been 
chosen. 

The  record  shows  that  the  Honolulu  Plantation  Com- 
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pany  continued  in  possession  without  objection  after  the 
expiration  of  the  1927  lease.  It  shows  further  that  the  Com- 
pany, in  reliance  upon  its  agreement  with  the  Trustees, 
made  substantial  expenditures  upon  the  Damon  lands.  (R. 
p.  1202) .  As  has  been  indicated  above,  new  rentals  were 
billed  and  paid  at  the  rate  set  forth  in  the  correspondence 
(R.  p.  1202). 

As  has  been  pointed  out  before  Mr.  P.  E.  Spalding  testi- 
fied that  he  believed  that  the  Honolulu  Plantation  Com- 
pany had  a  lease  on  the  Damon  lands  in  question  by  virtue 
of  the  exchange  of  letters  referred  to  above.  (R.  p.  1113  et 
seq.) .  In  view  of  these  factors,  it  is  submitted  to  the  Court 
that  it  was  the  intention  of  the  parties  that  the  agreement 
was  to  constitute  at  least  a  contract  to  lease  the  premises  in 
question. 

Nor  is  there  any  merit  in  the  argument  of  the  appellee 
on  pages  14  and  15  of  its  answering  brief  where  it  is  con- 
tended that  there  was  not  an  unqualified  acceptance  of  the 
offer  made  by  the  Trustees  in  their  letter  of  October  18, 
1940.  It  is  conceded  that  the  Trustees  in  the  letter  of  Octo- 
ber 18,  1940  did  not  include  fields  95  and  96  in  the  lands 
offered  to  be  leased  to  Honolulu  Plantation  Company.  In 
the  reply  of  the  Honolulu  Plantation  Company,  dated  Octo- 
ber 21,  1940,  the  following  statement  is  made:  "The  terms 
of  your  offer  are  acceptable  to  Honolulu  Plantation  Com- 
pany. We  understand  that  unless  fields  95  and  96,  makai  of 
Kamehameha  Highway,  are  taken  over  by  some  Federal 
authority  before  the  expiration  of  the  current  lease,  they 
will  be  included  in  the  lands  to  be  leased  to  Honolulu  Plan- 
tation Company."  Clearly,  there  was  an  unconditional  ac- 
ceptance of  the  offer  to  lease  made  by  the  Trustees.  The 
remark  concerning  fields  95  and  96  merely  indicated  a 
willingness  to  lease  those  parcels  in  the  event  they  were  not 
taken  over  by  the  Federal  authorities.  Thus,  there  was  no 
qualification  or  modification  of  the  Trustees'  offer. 
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Even  if  such  remark  were  to  be  construed  as  a  request 
or  suggestion  that  a  modification  in  the  terms  of  the  offer 
be  made,  it  still  would  not  prevent  the  two  letters  from 
constituting  an  offer  and  an  acceptance. 

Frequently,  one  to  whom  an  offer  is  made,  while  making 
a  positive  acceptance  of  the  offer,  may  make  a  request  or 
suggest  that  some  modification  be  made.  As  long  as  it  is 
clear  that  the  acceptance  of  the  offer  is  unequivocal,  even 
though  the  request  or  modification  may  or  may  not  be 
granted,  it  is  clear  that  a  contract  is  formed.  1  Williston 
on  Contracts,  Para.  79  and  cases  cited. 

Accordingly,  in  the  instant  case  the  statement  in  the  com- 
munication of  C.  Brewer  &  Company  that  "We  understand 
that  unless  fields  95  and  96,  makai  of  Kamehameha  High- 
way, are  taken  over  by  some  Federal  authority  before  the 
expiration  of  the  current  lease,  they  will  be  included  in  the 
lands  to  be  leased  to  Honolulu  Plantation  Company,"  (R. 
p.  1515-1516) ,  has  no  effect  on  the  validity  of  the  acceptance 
of  the  offer  made  by  the  Trustees  of  the  Damon  Estate. 
Clearly,  it  was  the  intent  of  the  parties  that  all  lands  in 
cane  mauka  of  Kamehameha  Highway  and  makai  of  the 
Highway  fields  92  to  94,  inclusive,  were  to  be  included 
in  the  lease  or  agreement  to  lease. 

The  appellant  directs  the  Court's  attention  to  a  case 
recently  decided  by  the  Court  of  Claims,  Johnson  v.  United 
States,  79  Fed.  Supp.  208,  1948,  which  involved  the  claim 
of  a  United  States  District  Judge  for  pay  for  the  remainder 
of  his  life  in  consideration  of  his  resignation. 

The  court  remarked: 

".  .  .  This  Amendment  (the  fifth)  prohibits  the  taking 
of  private  property  for  public  use  without  just  com- 
pensation. A  contractual  right  comes  within  its  protec- 
tion. Monongahela  Navigation  Co.  vs.  United  States, 
148  U.S.  312,  13  S.Ct.  622,  37  L.  Ed.  463.  The  right 
there  taken  by  the  National  Government  was  a  fran- 


12 

chise  granted  by  a  State  to  a  company  for  the  erection 
of  locks  and  dams.  It  was  held  it  could  not  be  taken 
without  just  compensation. 

"The  right  acquired  by  a  judge  who  resigned  after 
the  passage  of  the  Act,  sued  on  is  no  less  a  property 
right  than  the  franchise  granted  to  such  company.  Both, 
it  would  seem,  come  within  the  protection  of  the  5th 
Amendment.  See  also  Omnia  Commercial  Co.  vs. 
United  States,  261  U.S.  502,  43  S.Ct.  437,  67  L.  Ed. 
773." 

It  is  submitted  that  the  Johnson  case,  supra,  is  a  further 
illustration  of  the  principle  adopted  by  the  courts  that 
where  a  claimant  has  been  damaged  by  the  taking  of  a  con- 
tract right,  he  is  entitled  to  compensation.  If  the  right  of 
a  judge  to  compensation  for  a  contract  right  is  compensable 
under  the  5th  Amendment,  certainly  the  contract  right  of 
a  claimant  whose  claim  is  related  directly  to  land  taken  in 
an  eminent  domain  proceeding  is  also  entitled  to  compen- 
sation. As  has  been  pointed  out  in  appellants'  opening 
brief  (p.  12-23) ,  the  modern  concept  of  property  rights,  as 
enunciated  in  the  cases  cited  therein,  requires  the  payment 
of  just  compensation  where  contract  rights  are  taken  in  an 
eminent  domain  proceeding.  At  the  time  of  the  takings  in 
the  present  case,  the  Honolulu  Plantation  Company  was  in 
possession  of  the  premises  under  at  least  a  valid  contract 
to  lease.  The  Company  was  paying  rentals  in  accordance 
with  the  terms  of  the  agreement.  It  had  made  substantial 
expenditures  on  its  plant  as  a  whole  and  on  the  Damon 
lands  in  particular  in  reliance  on  the  validity  of  the  lease. 
The  takings  by  the  Government  in  this  proceeding  results 
in  the  expropriation  of  that  contract  to  lease.  Under  the 
authorities  referred  to  on  Pages  13-23  of  appellants'  brief, 
the  Honolulu  Plantation  Company  as  the  owner  of  a  con- 
tract right  directly  related  to  the  lands  taken  is  entitled 
to  compensation  therefor. 
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11. 

APPELLANT  IS  ENTITLED  TO  AN  AWARD  OF  $595,010  AS 
SEVERANCE  DAMAGES  FOR  THE  TAKING  OF  ITS 
PROPERTY  INTEREST  IN  595.01  ACRES  OF  CANE  LAND 
HELD  BY  IT  UNDER  THOSE  CERTAIN  AGREEMENTS 
EXECUTED  BY  AND  BETWEEN  THE  TRUSTEES  OF 
THE  DAMON  ESTATE  AND  SAID  COMPANY. 

On  page  17  of  its  answering  brief,  the  appellee  argues 
that  since  the  trial  court  rejected  the  uniform  figure  of 
$1,000  per  acre  taken  advanced  by  appellant  as  to  the 
595.01  acres  held  under  the  Damon  title,  appellant  is  not 
entitled  to  relief  because  if  failed  to  properly  prove  any 
other  measure  of  damages  for  the  taking  of  the  said  595.01 
acres. 

The  answer  to  this  contention  is  found  in  the  testi- 
mony of  a  number  of  the  Company's  witnesses,  the  sum- 
mary of  which  testimony  is  set  forth  on  pages  32-36,  inclu- 
sive, of  appellant's  opening  brief.  The  evidence  offered 
by  the  Company's  witnesses  showed  that  the  severance 
damages  amounted  to  $1,000  per  acre  for  each  acre  of  cane 
land  taken  for  the  entire  1087.59  acres  taken  in  these  pro- 
ceedings. All  of  the  Company's  witnesses  testified  that  in 
arriving  at  the  figure  of  $1,000  per  acre,  they  considered  all 
of  the  leases  of  the  Company,  including  the  lease  on  the 
Damon  lands. 

The  District  Court  in  its  decision  awarded  severance 
damages  to  the  Honolulu  Plantation  Company  upon  the 
basis  of  $1,000  per  acre  for  440.175  acres,  or  a  total  of 
$440,175.  The  Court  denied  severance  damages  in  connec- 
tion with  the  taking  of  the  595.01  acres  of  land  held  under 
the  Damon  title  on  the  theory  that  the  Company  did  not 
have  an  estate  or  interest  in  those  lands  which  would  entitle 
it  to  compensation  in  these  proceedings. 
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In  view  o£  the  fact  that  the  Government  did  not  present 
any  evidence  on  the  issue  of  severance  damages,  the  testi- 
mony of  the  Company's  witnesses  that  the  value  of  the  re- 
maining physical  property  depreciated  at  the  rate  of  $1,000 
per  acre  for  each  acre  of  cane  land  taken  in  these  proceed- 
ings should  be  accepted  by  this  Court  as  the  proper  measure 
of  severance  damages  in  this  proceeding. 

CONCLUSION 

Accordingly,  it  is  submitted  to  the  Court  that  the  Hono- 
lulu Plantation  Company  by  virtue  of  its  estate  and  interest 
in  the  Damon  lands  is  entitled  on  this  cross-appeal  to  judg- 
ment in  the  amount  of  $595,010,  in  addition  to  the  amount 
of  $494,748  awarded  by  the  lower  court. 

Dated  at  Honolulu,  T.  H.,  this/^.'^ay  of  May,  1949. 

C.  Nils  Tavares 

Vernon  O.  Bortz 

Alexander  &  Baldwin  Building 
Honolulu,  T.  H. 

Attorneys  for 

Honolulu  Plantation  Company 
Appellant. 

Of  Counsel: 

Pratt,  Tavares  &  Cassidy 


